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AGAINST. 


CO EY CROP prag: 7 
The Words of the Rubric, or Inſcription of this AQ, 
are, 


4 RaTIFICATION of the Aft of the "aa of Conn! 
and Seffon, made in July 1620. againf unlawful Diſpo- 
"ig Hons and Alienations, made by Dywuts and . 


1 5 Y 
* 7 eb K 


0 R Bf Naber undeehhding of the Infetiption or Rubric, it is fit to 
know, that the Word Bankrwpr, which is the Tranſlation of the Latin 
SW. Banceruptor, is in the Ori ginal but a barbarous Word, either derived 
from the French Word Bangue, or the Tralian Barco, and the Word 
KRumperr: Becauſe when Merchants became Bankrupts, they broke 
either the Seat upon which they did ſit, or the Bank or Table 4 which 
PS they did fit, as Salma/: obſerves, in Pref de Ufur. Pag. 511. But 
KD) now the, Word Bun irupror, is taken not only pro menſulario ford ce- 
Genta but for auy Merchant, or any other Perſon, who has contracted 

more Debt than he is able to pay,  as\-Fayuer obſerves, Pay. 10. They are called like- 
. bee, rem * * mee: ** ITE minuere, Bud. 2d 


N * 2 


3» 
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215. but in the Civil Law the true Latin M. 


bear that all Rights made by Bankrupts ſhould. be null. 


Gent Perſons, who have 
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'Tuxy are likewiſe by this Rubric called Dyvorr, or Dyour, from the Iriſd Word 
8 Bis — — a Knave; and they are likewiſe called Bairmas in out 
Law, L. Burg. Cap. Bairmanz 144. & de Fad. Cap. Bairman, 46. Tho our Learned Jene 
does in De verb. fighif. verb. Dyvour, make Bankrupt to be the ſame with him who has 
obtained a Ceſſio bonorum,' & qui bonts ceſſit; yet theſe differ very much, for a Bankrupt is 


| ly qui foro ceſſit, ſed qui bonis ceſſit, forum retiner, & bona Creditoribus in ſolutum dedir, ; 
173 1 1 600 15 A. cedere, cadere foro eſi facti, cedere bonit eft juris. And * 
4 


only who has loſt his Eſtate by Accident; without his own Fault, was allowed boni cudbre, 


6 ruptor dicitur, qui dolo caſave non ſolvendo factus oft, Vegnern. Pag. 21. How the 
| Word 3 ankrupt.is LF 8 in this Act, may be juſtly doubted ; for by the Rubric of the AQ 
it would appear, that this Act ſtrikes only againſt * r which are made by Per- 
ſons inſolvent, and whoſe Eſtate is not able to pay the Debt due to the Reducer; for the 


Rubric of the Act bears, to be againſt Diſpoſitions made by Bankrupts or Dyvours: So that 


theſe Two are made He termini; and therefore, ſince a Dyvour is a Perſon who is in- 

ſolvent, it ſeems that tl | | OY 1 1 
are inſolvent; per ar gumentum & rubro ad nigrum: For Lawyers are very clear, that where 

either the Rubric is an intire Sentence, or where any Term uſed in the Rubric is explained 


is Act muſt only ſtrike againft Diſpoſſtions made by Perſons that 


by any equipolent or exegetic Word, that there the general Term which is dubious, is to 


be interpret according to the Import of both theſe Terms; and therefore, ſince the Word | 


Dyvour is only applicable to Perſons inſolvent, the Word Bantrupt mult be likewiſe inter- 
pret only of theſe; and ſo the Rubric running only againſt Diſpoſitions made by Perſons 


that are inſolvent, it muſt follow, that only ſuch Deeds are reducible as are done to the 


Prejudice of Creditors by a Perſon that is inſolvent. 2. This ſeems likewiſe conſonant to 
Reaſon ; for if the Creditor can recover his Debt he is not 3 and ſo the Deſign 
of the Act fails; and it were moſt unreaſonable to trouble a Perſon who has got a Diſpo- 
ſition, except there be an abſolute Neceſſity. 3. This is moſt ſuitable to the common Prin- 
I of Law, whereby nunquam recurrendum ad remedium extraordinarium, quamdiu locus 


eſt ordinario, no more than in Phyſic a Member ſhould be cut off where it can be cured ; 


and therefore, a Creditor who may recover Payment by ordinary Diligences, ſuch as by the 
compriſing or arreſting his Debitor's Eſtate, ought not to be allowed to reduce all Diſpoſi- 


, * P 
tions made by his Debitor, ſince onnes act iones reſtiſſoriæ, and particularly 267 Paulian 


fant remedia extraordinaria, whereby the Magiſtrate has _—Y Cheats of Debitors, and 
the fraudulent ops eee of ſuch as contract with them, forced to reſeind and annul the 
private Pactions of Parties, contrary to the ordinary and general Principles. 4. This ſeems 
to be further clear by the Narrative of the Act, which runs only againſt Diſpoſitions which 
elude all Execution of Juſtice, whereby Creditors are defrauded of all Payment, and many 
honeſt Families come to utter Ruin; neither of which Expreſſions are applicable to the Cafe 


of Creditors; who may recover Payment otherwife. Nor can the Diſponer be ſaid to have 
defigned to defraud his Creditors, who, having og egy only a Part of his Eſtate, knew 

that he had ſtill a Sufficiency remaining to pay his D 

is neither ops ex parte dantis, nor reciprentsr, Wete to reſolve this AR of Parliament in 


bt; and to reduce Deeds where there 


an Interdiction or Inhibition, and to make a Man abſolutely incapable either to gratify Friends, 
or provide Children, tho his Eſtate were never ſo opulent. F. If this were ſuſtain'd, it 


would alfo follow, that tho' the Diſporier had a ſufficient Eſtate at the Time, yet if ex eventh 
he became bankrupt at any Time, all Rights made by him without an onerous Cauſe ſnould 
be null; and fo the Negligence of the Creditors for otierous Cauſes ſhould 
who were alſo true Creditors tho' for gratuitous Rights, which were very unjuſt. 


prejudge thoſe 


Bur on the other Side it is urg'd, that albeit the Fraud of Binkrupts gave Occaſion to che 
Act, yet the true Deſign of it was to debar Debitors from alienating any Part of their Eſtate in 
Prejudice of their juſt Creditors ; and accordingly it is declared, that the Lords will decern all 


Alienations and Rights made by the Debitor to any conjunct Perſon, without true, juſt and 
_ neceſſary Cauſes, and without a juſt Price really paid, the fame being done after contracting 


of Debts from prior Creditors to be null without further Declarator: And the AR does hoe 
2. If the Act had run in theſe Terms 
it had been very uncertain, and had left the Matter very arbitrary; for it might have been 
frequently doubted who could be ealled Bankrupts. 3. If the Receiver of the poſterior 
12 Right might prevail to get the fame ſuſtain d, by proving that the Debitor was 
ſolvent the Time he granted that Right, then the prior Creditor would be oblig'd to ex- 


Piſcate the Condition of his Debitor s Eſtate, which would be both very aüeult for 2 


Stranger, and too expenſive to be put upon à true Creditor. 4. If there Were any Loſs = 
to be ſuſtain d ex eventi; it were far more juſt that the ſame ſhould fall on cvnjunct and 69. 
got a Part of the __ without an onerous Cauſe, than on Stra- 


gers 


noties I depoſit. Ing they are called Falliti, & Ceſſanter, Boer, Dee © 
Got Lav ord is Fraadatores; L. 4. H de Curat. bon. dt 
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gers who have become Creditors ex” cauſe oneroſa. 5. By the Civil or Common Law, to 


which this Act of Parliament relates, all Deeds done in defraud of Creditors are abſolutely 


null; for by that Law this juſt Diſtinction was obſerved, viz. That if the ſecond Right was 
made for a lucrative Cauſe, it was revocable, without conſidering whether the Receiver was 
particeps fraudis, if upon the Event the Creditors were defrauded; but in. titulo oneroſo re- 
quiritur, & fraus dantis & accipientis; and ſo there was no Neceſſity of diſcuſſing whether 
the Debitor was ſolvent, L. 10. F 1. h. t. and L. 79. FA de reg. juris. Vide Ferrier la juris 

: tion be for an onerous Cauſe, the Cre - 
ditors ſeem not to be prejudged; for the Price or onerous Cauſe comes in Place of the 


prudence du digeſt. P. 479. And if the ſecond Diſpo 


Thing alienated, and the Creditors may affect the one as well as the other, Bargalus de 40 lo, 


P. 635. Num. 25. Bartolus in L. qui a debitore ¶ qui in fraudem creditorum. But there is 
a a greater Reaſon for it by our Law than by the Civil Law, for our Law having only re- 


duc'd ſuch Deeds as were made to conjunct and confident Perſons without an onerous 
Cauſe, it is much juſter that conjunct Perſons ſhould ſuffer than any elſe, if there be not 


Sufficiency of Eſtate ex events to pay ſuch as were prior Creditors for an onerous Cauſe. 


The Lords, in their Deciſions upon this Point, have inclined to ſuſtain even Donations in 


Favours of conjun Perſons, if the Granter of the Right had Sufficiency of Eſtate out of 
which the prior Creditors for onerous Cauſes. might be paid; and thus they decided 11. 
March 1624. tho' Haddington declares himſelf of a contrary: Judgment, the Bond being made 
there in Favours of a Brother-in-law ; and 6. March 1632, Garthland contra Ker, where the 
' Diſpoſition was made in Favours of a Grandchild ; and the 30. June 1674, the ſame was 
ſuſtained betwixt the Husband and his Wife and her Siſter, tho' a very eminent Lawyer, 
who obſerv'd the Deciſion, has argued ſtrongly againſt it, and declared his Judgment in Fa- 
yours of the Creditors, 30. June 1675. Clark contra Stewart. And in the Caſe betwixt the 
Children and. Creditors of Mou vel, the Lords.ſuſtain'd Proviſions made to Children, be- 


cauſe the Father had a perſonal Eſtate, tho' the Creditors were not obliged to know the 


ſame, and becauſe he had a Wood ſtanding upon the Ground; but whatever may be ſaid 

in Favours of a conjun& Perſon getting a Donation, where the Diſponer has a viſible Eſtate 

the Time that the Reduction is craved, far beyond the Value of the Debt purſued for, ſo 
that the prior Creditor for an onerous Cauſe can ſuffer nothing; yet I would incline to re- 


duce all gratuitous Deeds made in Prejudice of prior Creditors, in favours of conjun& and 
confident Perſons, in theſe Caſes following. r VF 


r. Ir ex events the Creditor could recover no Payment, tho there was Sufficiency of E- 
ſtate the Time of the making the Right; for certainly the Deſign of the Act was to ſecure 
Creditors againſt (GO ights: And it is much juſter that conjun& and confident Per- 

| ſons ſhould loſe, than mere 8 who were prior Creditors for an onerous Cauſe. Nor 
1 


is it abſurd, that tho' this Diſpoſition might have been ſuſtain'd at the Beginning, becauſe 
there was a very opulent Fortune then, that therefore it may not thereafter become null ; 


for many Rights become null cum deveniunt in caſum a quo incipere non potuerunt. A clear 
Inſtance whereof we have in our Law in the Caſe of Ward-lands; for tho' a Diſpoſition - 
and Alienation of the leſſer Half of the Ward-tenement will not infer Recognition, yet if 


ex poſt facto the greater Half be thereafter diſpon'd, then the Lands ſold as the leſſer Half 
will alſo fall under Recognition. 2. Except there remain far more than is able to pay the 


rior Creditors, even tho for a lucrative Cauſe, I think the Right male to conjunct and con- 


dent Perſons ſnould be reduced; for ſuch Reductions are ſuſtain d at the Inſtance of prior 


Creditors, tho' they be only Creditors ex cau/a lucrativa, as ſhall be thereafter cleared. And 
it ſeems reaſonable, that there ſhould be ſome Diſtinction made betwixt prior Creditors who 
are ſuch for onerous Cauſes, and thoſe who became Creditors b 

Creditors for onerous Cauſes being ſtill more favourable. 3. k ſeems hard to put ſuch as 
were prior Creditors for onerous Cauſes, to debate what was the Condition of their Debi- 
tor at the Time he made the Diſpoſition; and therefore to prevent this Arbitrarineſs, this 


mere Donations ; the prior 


AR of Parliament ſeems to have declared all Deeds made to conjun& and confident Perſons, 
without a true onerous Cauſe, null at their Inſtance. And certainly it is a Prejudice to them 


to have any Part of the Eſtate that might be affected by their Diligence, ſubſtracted from it, 


and given away by-a mere Donation; and all we, cr are reducible which are made to the 
Prejudice of Creditors: Nor makes the Law any Diſtinction whether the Prejudice be great 
or ſmall; nor could Limits be ſet againſt Arbitrarineſs, if ſuch a Diſtinction were allow'd. 
4. It were moſt abſurd to ſuſtain Deeds done to the Prejudice of prior Creditors for onerous 


Cauſes, becauſe the Diſponer had a perſonal Eſtate, or other latent Rights which Creditors 


could not well know; and as there is no Obligation by the Act of Parltament upon Credi- 
tors to do Diligence againſt the common Debitor, and conſequently it cannot be. objected 
to them that they have not done Diligence; ſo why ſhould it not rather be objected againft 
thoſe poſterior Creditors by Donation, that they did not Diligence againſt that perſonal or 
other Eſtate; for either they knew the Debitor had ſuch an Eſtate, or not; if they knew 


he had it, they might have affected it; and if they knew it not, they cannot defend them 


ſelves 
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ment; and tho' ſome think it more 3 in our Law to ſay,” Ou Sovereign Lord, 4 
Eſtates of Parliament, ad n in the Statutes, or Acts, ofthe x8. Pars, Ja, VI. than to ffn 
Our Sovereign Lord, with Advice and Conſent, &c. yer | conceive, the King ſtatutes, ad B 
they but conſent, (tho their Conſent be neceſſary) for His touching them with the'Scep OY 5 
and not the being voted, makes them Laws; and in England, the King ſtatutes with ( on- 7 | 
ſent of Parliament; and upon their. Supplication: And therefore I underſtand not Cuig, who't 

Diag. 8. affirms! Statutes to be:\confiiturcones: trium Regni ordinum, cum conſonſu Principis's \ 1 
For that is juſt to inyert the ſtatutory: Words of this and many other Acts. Our old Acts = "i 
being all paſt the laſt Day of the Parliament, did not {expreſs the ſtatuting Power in every "= —_ 


* 


Act; for in Effect they were all but Branches of one Act, and run, Item, That &c. And 
many of theſe Acts bear, If is ffatute H the Parliament, aud the King forbids, as "Atty 133 
14. 1 Parl. Ja. I. which intimates, that tho': the Parliament 5 ſtatutes ſuffragando con ſenti- 
ends, yet the King only doth ſtatute ſancienab, & prohibendo. Sometimes our Acts bear, Ir 
i ſtatute by the hail Parliament; and ſometimes, It it ſtatute and 'ordamea, witliout men- 

8 tioning either King or Parliament; ſometimes alſo they bear the Determination of Parlia-/ 
ment, without ſpeaking of the King, which was either where the King was to perform what 
was ſtatuted, as 23. Aci, Parl. 1. Ja. I. It is flatute and ordained, : That our Sovereign Lord 
ſhall gar mend His Money. And by the 6. A&, z. Parl. Ja. I. The Eſtates has concluded, 

that the King ſhall ride thorow the Realm; or elſe when the Eſtates are only to grant what! 
is ſtatuted, as in Commiſſions granted for uniting the Fwo: Kingdoms. But I find one Sta- 
tute bear, the King ſtatuting without mentioning the Eſtates of Parliament, vis. Act 19. 
Seff. x. Parl. 1. Ch. II. but this is but mere Inadvertancy. 1 be, | 


 ..RATIFIES and confirms an Act of | the Lords of Seſſion, &c.] This was originally an 
Act paſt by the Lords of Seſſion, when they do ſit judicially, at which Time it is marked in 
their Books of Sederunt, ſuch and ſuch Men did ſit. Thus the Hebreus deſigned the Books 
of the Old Teſtament by the firſt Words; and thus we ſtill mark the Laws from the firſt 
bt 3 ; and thus the old Books of our Law are called Regiam Majeſtatem, becauſe they 
begin ſo. „ 8 5 125 5 . 


1 


« * * * 
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_ Hrs Majeſty, at the firſt Inſtitution of the College of Juſtice, did allow the Lords of 

. Seſſion, 70 conclude upon ſił Rules, Statutes and Ordimances, as ſhall be thought by them ex- 
Pedient to be obſerved and keeped in their Manner: and Order of ' Proceeding, at all Times, as 

they . conform to Reaſon, Equity and Fuſtice, His Grace ſpall 420 and approue the 
ſame. Theſe are the Words of the 43. Ad, 5. Parl. Ja. V. tothe which Act, I think this 
Act relates: But it would appear, both hy that Act, and by the Power. as here repeted, that 
the Lords of Seſſion have only Power to make Orders relating to the Regulation of their 
own Houſe, and to the Forms of Proceſs. For this was indeed neceſſary for Explication 
of their Juriſdiction, and poſſibly was implied in their very Conſtitution, without any ex- 
preſs Warrant, Arg. L. 2. f. de Vari c,. but it ſeems that this general Power cannot au- 
thorize them to make Statutes and Acts relating to the material Diſtribution of ſuſtice ; ſuch 
as, that all Writs ſhould be null, except ſubſcribed: before Witneſſes, tho they might have 
ordained that, Papers under the Hands of their own Clerks ſhould be ſo ſubſcribed : For 
if they could make Statutes, as to any Thing elſe beſides the Forms of their own Houſe, 
there needed no Parliament; for their Statutes, might bind all the People in all Things! 
And yet it may be objected, that hy this Argument the Lords of Seſſion could not have 
made this Law, declaring Contracts amongſt the Lieges to be null; that touching upon one 
of the Fundamentals of human :Society;. albeit they might have declared ſuch a Nullity 

receivable by. Way of 1e re ſor that concerned only Form of Proceſs. But the An- 
wer to this is, That the Lords, in making this Act,, did not introduce. Jus novum, a ne- 

Law, but only adapted to dur Practice the old Roman or Civil Law, which they might have 
followed in their Deciſions, without making any new Act of Sederunt, as they do in moſt 
Caſes where the Civil Law is founded upon Equity, as here; and where they are not deter- 
mined by either our former Practice or Conſtitutions. And by the ſame Principle, both the 
Lords of Seſſion and the Parliament did in this Statute declare, that their ſaid Act ſhould 
extend to Cauſes depending, or to be intented : Whereas Statutes regularly are — 
only to future Caſes, except where the Act declares what was Law formerly, as in this 


E. 


We may then conclude theſe Differences betwixt theſe Acts of Sederunt and Acts of 
arliament, that Acts of Sederunt can only _ made concerning the Forms of Procedure, 
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or to fix « conſtant Deciſſon or tie Funme, in- Caſed Which ey tight hape fo decided, 
before their own Act: And it is their Prudence; and our Happineſs, that R 
ther decide * 122 otheſi than in Theſi. But Acts of Parliament ſhould mainly be mage to 
* regulate na w- 1 | 0 ü ; : ona | — N 
| — — 2 — Juſtice, be properly and principally their Province, yet th 
. make ſuch Orders; but the Parliament ought to do ſo ſparingly, ſinte Forms are better known 
| 75 7 Lords of Seſſion than to them: And - therefore, it ſeems that the Power of making 


ntial Grounds of juſtice and Commerce. But tho this Power of e 
ey 


s relating to Forms, or of regulating Forms already made, belongs particularly to the 


Lords of Seſſion, both becauſe of their Conſtitution and Experience. The Lords have been 
, in Uſe not only to regulate their own Court b Acts of | eabrunt, but thev have, by the 
Anne 1991 Years, they made an Act, That Women, and / | F 


Witneſſes in Gaſes of Treafon. And we find, that they have likewiſe regulated inferior 
Courts, without any previous Warrant, as is clear by the 19. Aef, 23. Parl. Ja. VI. where 


EF 


the; Parliament'ratifies an Act of Secret-Councit- and Seffion, which did ordain and com- 


mand, That no Proceſs ſnould be granted before inferior Judges on the firſt Summons, but 


upon libelled Precepts, and Citations of Fifteen Days Warning, And in Anno 1636. they 


made an Act of Sederunr, appointing, That no Conſent of any inferior Court ſnould bind 

the Conſenter, except it were ſubſcribed by himſelf, and that the Aſſertion of the Clerk of 
that Court was not ſufficient. Nor ſhould this Extention of their Power ſeem unwarrant-- 
able: for ſincè they may reduce the Decreets of inferior Courts, it ſeems moſt conſequen- 


tial that they may. regulate their Procedure: But tho the Lords of the Seſſion paſs the 


Hills before the Juſtices, and advocate Cauſes from before that Court, it may ſeem ſtrange, 
 - that they ſhould have Power to make Acts of Sederunt, for regulating that Court, the Jace 
dictions Ciuil and Criminal, being moſt diſtinct and difſereen. 


* 


Ir may likewiſe ſeem, both by the former Act, allowing the Lords of the Seſſion this 


Power, and the Ratification of their Statute ſpecified in this Act, that it is neceſſary, tha 
all the Acts of Sederunt which relate not merely to the regulating their own Forms, ſhould 


be ratified by the Parliament, tho in the Interim of Parliaments theſe Acts ſhould bind. And 


ſuch 


onfirmation. FI A * 
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Diſpoſitions quarrelled art made to conjun& Perſons, or not; if they be made to conjun& 
or confident Perſons, either they are made for neceffary and onerous Cauſes, or not; if 
they be made for a neceſſary and onerous Cauſe, they are valid, tho“ made to conjunct or 
confident Perſons. 2. If theſe Diſpoſitions be made without an onerous Cauſe, then either 
they remain with the conjunct Confident, to whom they were made, or not; if they remain 
with him, they are reducible, either by way of Exception or Re 3. But if any Third 
Party, no way Partaker of the Fraud, has lawfully purchas d any of the Bankrupt's Lands 
for a juſt and true Cauſe, then the Right is not quarrellable, but the Receiver is only liable 
to make the ſame furthcoming to the Bankrupts true Creditors. 3.” The Fraud is probable 
by Writ, or Oath of the Party Receiver. 4. If 'the Oreditors have done Dili; ence by In- 
hibition, Horning, Ge. then the Bankrupt cannot in Prejudice of theſe Creditors who have 


| done Diligence, diſpone voluntarily any Part of his Eſtate to defraud that Diligence, in Fa- 


vours of another Concreditor, who has done no Diligence, or poſterior Diligence, or in Fa- 
vours of any interpoſed Perſon to their Behoof. And in this Part of the Act, it is not con- 
ſidered, whether the interpoſed Perſon be à Perſon conjunct or not. F. The Bankru ts, the 
interpoſed Perſons, and all ſuch as have iſſiſted them, ade ag or practiſing theſe Fraud 
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ii cr4minis, might be received 


Jet 5 we ſee very many Acts of Sederunt to have full Vigour and Force, without any 


of ſuch as have done Diligence: If they be ſuch as have not done Diligence, then either the | 
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ECAUSE the Ad of Parliament and Act of Sederunt bear, that they have in this 
Act followed the Civil and Canon Law, we may juſtly aſſert that it were fit the Lords 
of Seſſion underſtood exactly the Civil Law, and that it is the great Foundation of 5 
codur Laws and Forms. Thus we ſee, that Robert Leflys Heirs are by the 69. Acr, 5 
Parl. G. K. Ia. V. ordained to be forfeited for the Crĩme of Treaſon committed by their Fa- 
ther, according to the Civil Law; and Forfeiture in Abſence was allow'd by the Lords of 
geſſion, in Auno 1669. becauſe it was conform to the Civil Law: And Falſhood is ordained 
to be puniſned according to the Civil and Canon Law, A 22. Parl. 5. ©, Mary. And 
that the Civil Law is our Rule, where our own Statutes and Cuſtoms are ſilent or deficient, 
zs clear from our own. Lawyers, as ò tene, Armor, ad. L. 1. R. M. C. 7. Ver. 2. and by Craig, 
L. 1. Diag. 2. As alſo from our own'Hiſtorians,: Leſly, 3 Leg. Scotor. Boet. L. 9. 
Hiſi. Camer. de Scot. Dotty. L. ar. Cap. 4. And the ſame is recorded of us by the Hiſtorians 
and Lawyers of other Nations; as Forcat. Lib. 2. de Gal. Imper. Polid. Lib. 1. Hiſt. Ang]. 
Petr. di amitis Geograph. Europ. Tit. di Eſcoſſe. And Duck, de Auth. Fur. Civ. Lib. 2. 
Cap. 10. And tho the Romans had ſome Cuſtoms or Forms peculiar to the Genius of their 
own Nation; yet their Laws, in undecided Caſes, are of univerſal Uſe. And as Boet. well 
obſerves, Leges Romanas 2 Juſtiniano collectat, tanta ratione & ſermonis venuſtate eſſe, "= 
ut nulla ſit natio tam fera, vel ab bumanitaie abborrens, que eas non fuerit admirata. And _ 
King James V. was ſo much in Love with the Civil Law, as Boer. obſerves, Lib. 17. that | 
he made an Act, That no Man ſhould ſucceed. to a great Eftate in Scotland who did not un- 
derſtand the Civil Law, and erefted Two Profeſſions of it, one at St. Andrew's, and another 
at Aberdeen; and when King James I did, by the 48. Ack, 3. Parl. ordain, That His Subjects 
ſhould be governed by no foreign Laws, be 'deſign'd not to deny the Reſpect due to the 
Roman La ws, but to obviate the vain Pretences of the Pope, whoſe Canons and Conceſſions 
were obtruded upon the People, as Law, by the Churchmen of thoſe Time. 


Ix is alſo fit to know, That by the Civil Law: many Remedies were provided to ſecure 
— Creditors againſt the Cheats of their Debitors; As 1. Am; Pauliana, ſo called either from 
Paulus the Prætor, who did introduce it; or from Paulus the Lawyer, who did firſt adviſe 
it: By which Action Creditors might recall either the Eſtate moveable or immoveable, diſ- 
pon d by their Debitor to their Prejudice, 2. Addio in faffum, by which bea incorporalia, 
ſuch as jura & ſervitutes were recalled, when alienated, L. 14. F. que in fraudem credito- 
rum. 3. Actio Faviana, whereby Patrons might reyoke that which was done by their freed 
Men, to the Prejudice of that Fourth Part, or Legittim, which was due to them by the 
Law. 4 Actio Faviana utilis, by which Minors: who were adopted or arrogated, might re- 
. voke what was done in Prejudice of their Fourth Part due to them. But tho' Suedwine 
calls this utilis Faviana, yet it is a Miſtake ; for Hottoman, Gomezing, and others, do much 
more properly make this a ſpecies actionis Calviſiane. 5. Actio Calviſiana, which was grant- 
ed indifferently to Patrons and others. 6. Edictum fraudatorium, which was competent, 
when the Creditor was to revoke what the Debitor had alienated, and which belonged to 
another, and not to himſelf: As if a Tutor had alienated the Goods belonging to his Pupil, 
Which Pupil, and not himſelf, was Debi toe. : on <r 


Tux Action competent · by the Civil Law was called Ao reuocatoria, ſo called becauſe 
the Judge revoked what was done; and with us it is called an Action of Reduction, becauſe | 
the Deeds ſo. done are reduced or reſcinded: And I find the Word Reduction uſed by Ci- Fo 
vilians even in this Senſe, as by Pauonmitan, Concilio ſecunda, and others. And reducere does 85 [| 
properly ſignify in forman priſlinam inflaurare, as is clear by Vip. L. 3. F. de Itin. act. pri- — 
vato 8 15. and therefore we have elegantly: called this an Action of Reduction, becauſe the 9 
Judge was te reſtore the Thing alienated in Prejudice of the Creditor to its former Condi- 28 | 
tion; whereas. the Reduction of Decreets was à Term unknown to the Civil Law, they uſing — 
only Appeals and Reviſions; but Reductions of Sentences is uſed amongſt the Doctors, even | 
in the lame Term and Senſe that we uſe it, as is clear by Gail. Lib. 1. Qb/erv. 149. 6 150. 
And the Reaſon why it was neceflary for Lawyers to introduce the Neceſſity of ſuch Redu- 
Cions or Reyacations, was, becauſe in the Subtilty of Law the Alienation did 4% jure 
Fransferre Duminium, L. ſi ſciens F. de contra empit. And therefore it is, that if ſuchi Redu- 
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Alienations, Diet en Aſſignations and 
Sz 


| Thea, ——— Natural; and in Laws which are introduced for / obviating of 
Cheats, Extenſions are moſt 


doubted, and not yet decided, whether a Perſon who has Boe to an Infeſtment of An- 
s, can be excluded from by- 


Poinding, or other Diligence to the Prejudice of the 
Debitor's Eſtate. - By the Word Alienation, is meant not 
only an expreſs transferring of the Right, but any Act whereby the Dominium, or Property, 

eh ſhould, in Prejudice of his Creditor, habere rem 
pro de relicto ut alius eum occupet, if he ſhould relinquiſh any Thing, upon Deſign that a 
conjunct or confident Perſon might poſſeſs it. Diſcharges likewiſe by the Debitor, of a Right 
competent to him, are reducible upon this Act of Parliament, tho' the Word Diſtharges 
be not expreſs'd in the Act; for by the Common Law, Competebat Pauliana, quando Credi= 
tor liberabat Debitorem ſuum acceptilatione vel per pactum de non petendo: Wherein L. 1. 
$ 2. N h. t. agrees with L. 5. Baſel. j angovonroy Tt eromgeve OO 0 


I doubt not but upon the ſame Parity of Reaſon, if a Debitor ſuffered a Deereet to go 
againſt him, Doloſe, and connived ſo far in Prejudice of his Creditor, as to omit a compe- 
tent Defence, but the Creditor might reduce that Decreet upon this Act of Parliament, if 

he could inſtruct the Connivance and Colluſion, and verify the Defences that were omitted; 
but without this Colluſion were clearly inſtructed, it were very hard to reduce a Decreet at 


the Inſtance of a Party, who needed not to have been called. * 


I likewiſe think, that if the Debitor ſhould, in Prejudice of his Creditor, ſuffer the Term 
to be circumduced againſt him, for not compearing to depone, that Decreet were likewiſe 
reducible: And this was ſo found at the Inſtance of Marjory Hallyburton contra Mori ſon, 
where, tho' Moriſon was a ſingular Succeſſor,” and had got an Affignation to the Decreet 
obtained by Colluſion againſt Watt, by his Brother; yet the Lords ordained 
Witneſſes, before Anſwer, to be led for 2 — the Colluſion, and repon' d Watt to his Oath, 
and ordain'd him to depone. But the Difficulty there would be, how a Debitor could be 
compelled to ſwear; and I doubt not but in this Caſe; if the Colluſion were offered to be 
proven by the Oath of him who obtained the Decreet, that the Decreet would be reduced, 
tho' the Debitor compeared not to depone: Or if the Creditor purſu'd him, that e caſa tie 
would be forced to depone ; and that if he refuſed, perſonal Action would be obtained 
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Veron the ſame Reaſon alſo, if my Debitor ſhould, by Colluſion, prejudge his Marches 58 


by a Tranfaction, merely" to prejudge me, who was to fecure bis Eſtate to myſelf by a Di. 


WB ljipence for my Debt; this Tranſaction might be quarrell d, as done in defraud of me his 


Creditor ; which agrees with L. 13. Baſil. Di Þ:iidg 


— 


Ir is much debated amongſt the Civilians, whether he is ſaid to alienate in Prejudice of | 

his Creditors, who refuſes to acquire an Eſtate that he might acquire, to the Ad vantage of 3 
his Creditors: As for Inſtance, if he refuſed to accept of a Legacy, or to enter Heir, it 2 
would appear to me, that by the Common Law, Ao Pauliana extends not to theſe Caſes, _— 
as is clear per L. quod autem F. que in fraud. qui autem cum poſſit aliquid querere, non id agit, 
ut arquirat ad hoc edictum non periimet, & $ 2. proinde, & gui repudiavit Hereditatem vel 

Legittimam, vel Teſtamentariam, non eft in eo caſu ut huic edicto locum faciat, And the or- 

dinary Diſtinction allow'd by the Doctors in this Caſe is, That aut agitur de jure delato g 

queſito, & hoc debitum queſitum Creditor repudiare non poteſt, aut agitur de jure non delato, 

aut ſaltem nondum quæſito licet de lato, & non prohubetur illud repudiare. But yet this De- 


ciſion of the Civil Law ſeems unreaſonable; for ſince the Law was to ſecure Creditors, it 


__ 
. 1 2 1 


N 
3 
- 0 


me the ſaid 5000 Merks, as having come in Place of his ſaid Creditor, by havin compriſed 
his Right, and ſo N capable to perform and fulfil the Condition whereupon the ſaid 5200 


might confirm a Third Perſon Executor datiue; and ſo in omnem eventum, 
Payment thereof, my Creditor were obliged to confirm Titius as his Vaſſal ; but my Debitor 
_ fulfil: The Queſtion is, How could I ſettle in my own Perſon a Right to the ſaid 5000 
Money in Titius's Hand, and force him to make it furthcoming, or elſe purſue an ordinary 
viz, That there may be a perſonal Action for Payment; and that becauſe, albeit the Credi- * 


he cannot have Right to the conditional Obligation, ſo that he may purſue for Payment; 


| 8 not how he may be forced to aſſign me, or from what that Obligation can be inferr'd. 


was juſt that it ſhould have ſecured them againſt all Frauds; and what Fraud is more mali- 


Condition, by the fulfilling whereo "8" 
And therefore our Law has much more juſtly, b the 106. Act, 7. Parl. Ja. V. allowed, that 
= 25 Creditor may charge his Debitor to enter Heir, whereupon the Eſtate may be appriſed 


they might be put in a Capacity to pay their Debt? 


rom the appearand Heir, in the ſame Way and Manner as if he had entred Heir. 


As alſo, by our Law, if a Legacy were left to my Debitor, and he deſign'd to ly out of 

it merely to prejudge me, who am his Creditor; yet our Law would ſecure me againſt this 

Malice, either by allowing me to arreſt the Legacy left in the Hands of the Executor, if the ' 

Executor did confirm that Teſtament wherein my Legacy was left, and ſo I might eſtabliſh. 

a Right to the ſaid Legacy in my own Perſon, by a Decreet to make Furthcoming; or if 

the Executor ſhould refuſe or decline to confirm the Teſtament, I the A e Creditor 
ſecure myſelf a- 

gainſt the Fraud deſigned by my Debitor: But they are in a Miſtake who think, that ! 

could have confirmed myſelf Executor-Creditor to the Defunct; for the Defunct was not 

my Debitor, tho' he left a Legacy to my Debitor. The Queſtion is yet harder with us in 

conditional Obligations, whereof I ſhall give Two Inſtances; one is, If by Contract betwixt 

my Debitor and Titius Titius were obliged to pay my Creditor 5000 Merks; and upon the 


finding that the ſaid 5000 Merks would accreſce to me, ſhould upon that Head decline to 


Merks? And it is thought, that the proper Way were to compriſe from my Debitor that 
Right by which he could have confirmed Titius; and having thus put myſelf in a Condition 
to fulfil the Condition upon which the 5000 Merks was payable, I could either arreſt the 


Action againſt him; wherein I would conclude, that he being obliged to pay 5000 Merks 
to my Debitor, upon obtaining a Confirmation from him, ſhould be now decerned to pay 


Merks was payable. But it is thought that the laſt Part of the Alternative will not hold, 


tor having compriſed the Right whereupon he may confirm, may fulfil the Condition, yet 


unleſs it be ſettled in his Perſon by Compriſing, Arreſtment, or ſome other legal Dili- 
gence. - Ears Ds „ IP it. © 


/ 


Tus Second Caſe is, If Titius be oblige to Pay 7 Debitor 5090 Merki, upon Condi- 
tion that my Debitor ſhould build him a Houſe : The Queſtion IS, How , if my Debitor be 
unwilling to fulfil, can eſtabliſh a Right to the ſaid Sum in my own Perſon? To which it 
may be anſwered, 'That either my Debitor was obliged expreſly, by. way of mutual ContraR, 
to build the ſaid Houſe to Titius; and then ſome think, that I may force Titius to aſ- 
en me to the Contract, and thereby I will force my Debitor to fulfil his Part: But yet I 


8 
1 
1 


N thers think that T may arreſt, and if when I purſue to make Furthcoming, Titius ſhall al- 
dus that he cannot pay until the Condition be fulfilled. I may elide that Alledgance by 
this Reply, viz. ſti imputet that he did 2 obtain the Implement of that Condition by 


: regiſtrating . 
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repiſtraring the Contract, and forcidg'miy Debitor to fulfil; But I think the foreſaid Reply, 
ſbi imputet, would not be relevant, ſeeing the Debitor is ſecure ;* and it cannot be imputed- 
to him that he did not purſue for Implement; and as the Creditor of the conditional Debi- 
tor would not be heard to ſay /b mputet; ſo this Creditor who can be in no better Caſe, 
cannot reply upon ſibi impu ter. Ars e 5 


Bur if my Debitor was not expreſly obliged to build the ſaid Houſe, and that Tirius was 

only bound to pay 5000 Merks when my Debitor ſhould build him ſuch a Houſe; 1 conceive 

that eo caſu, if my ſaid Debitor deſigned' to defraud me by not fulfilling the Condition, our 
Law would allow me no Remedy, e | EF 
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oy 1 7⁰ he intented by an Hut Creditor. 


cCreditor is he to wem we owe any Thing; againff which we cannot defend our- 
| ſelves by 4 perperual Exception, gie cg, de eQagouy airing yoo dime rp 
Yeahs Mete beg. Bali, de verb. flgnif. E. 1e. 


By theſe Words it cleatly. Gas, Is this Action is competent to all Creditors, whether 
they were Creditors for an onerous Cauſe, or not, For tho' it would appear by the Narra- 
tive, that this Law was. only deſigned to ſecure ſuch as were Creditors for an onerous Cauſe ; 
and albeit it woulc 1255 rhat the only Reafon why that this Law was introduced; was 
wanting here, ſince the Crediror did not lend out of his Money in this Cafe in Contempla- 
tion of his Debitor's Eſtatè; 155 ſince, in the Conſtruction of Law, even Donations are good 
Rights, and the Perſon to * om they are made becomes thereby Creditor, etiam donatarius 
ef, Ereditor, (except in the Caſe where the Donation is revokable) therefore this Action is 
| likewiſe competent to them; ih ſo it has been oft decided in our Law, and particularly 
Is. July 1675. Alexander contta Lundjie, where there being Two Aſſignations made, and 
the laſt being firſt intimated, the firſt Aſfigney raiſed a Reduction of the laſt Aſſignation up- 
on the Ac of Parliament 1 af ; being anfwered, That tho' the poſterior Aſſigna- 
tion, as being firſt intimate whilf fe Was 4 ſtanding Right, was preferable, yet it was re- 
ducible, as being made and granted in Prejudice of a prior Aſſignation, by the Warrandice 
whereof the Cedent becatne Debitor, and ſo he could not thereafter grant any voluntar Aſ- 
7 5 in Prejudice thereof, albeit the ſaid prior Aſſignation was granted only for Love 
and Fayour. 1 A V „ 


Tuco' Creditors whoſe Term of Payment is not come, differ from ſuch whoſe Debt is 
ſuſpended by ſome Condition, the one being called Creditor conditionalis, and the other 
Creditor in diem; which Two differ both by the Civil Law, and ours; yet whether either 
of them be comprehended under the FO Word Creditor, where that Word is uſed in 
Statutes, is much debated. Cagn. ad L. 1. F. Si certum petitur, is of Opinion, that theſe are 
not true Creditors, becauſe a Debitor is he who may be forced to pay, L. Debitor F. de 
verb. ſign. With which Law the Ba/ilicks do agree; for L. 66. Tit. Baſil. de Reg. Jur. 
0 cut exwv TreparexyO1v e £01 xe; but fo it is that he who owes to a Day, or under 
a Condition, cannot be forced to pay. 2. The Law called a conditional Debt, the Hope 
only of a Debt. $ Ex conditionali juſt. de verb. obl. 3. Theſe are called Creditors in this 
Title, quibut ex quacungue cauſa cùm debitore eſt attio; but ſo it is that before the Conditi- 
on be purified, or the Term o Payment, there can be no Action, L. cedere diem, & L. Cre- 
| ditores: ff. de verb. ſignif. But yet on the other Hand, theſe are both Creditors, becauſe 
the Law makes Creditor to be genus, the Species whereof is Creditor purns, Creditor in di- 


em, © Creditor ſub conditione, L. Creditores F. de verb. ſignif. 2. It is clear per legem Aquil. 
H. ad L. Aquil. that a conditional Creditor may purſue to have his Debt paid or ſecured, WM 

when the Term comes, tho' it be not yet come. 3. Ile vere. eft Creditor, qui perpetua ex- M 

ceptione web pore removers, L. treditores, F. de verb. Fenif. but ſo it is, that neither Cre- 
ditor in diem, nor Creditor /# conditione, Pot eſt perpetua except ione removeri. 4. In Reaſon 
it appears, that ſince when the Condition is purified, the Condition is drawn back to the 
Date of the Contract; that therefore the ditional Creditor hath this Remedy competent 


# 


to him, glos in d.$ , quis in fraudem. Td E | 
Tars Action th en is erte to Creditors to whom a Debt is conditionally owirg, 
but is not to take Effect until the Condition be purified. As for Inſtance, if Titiur fell me 


1 
_— 
f . FF H 
- ths e 
RE 
en r 
ww 4 
"= 
£8 3 7 
5 8 1 
8 1 3 K : 
£ oP 
'2 4 I» 
J 1 
. 2 x 
, F 
Y 
7 
* 


— 


6 
— — — 
r * * 


. * 1 f f 1 | 
1 „ „ 9 554 8 7 o 3 1 
ri om the Attaf -Parkament 1621. 11 
Obſervarinn mD {1615 0F _1*. AVHAIRENG. 1621. 11 


- - 9 
* * 
* * 
b 6 2 t 0 
. — 1 a 
. . 
C ge «27 
* 4 o 5 

| 0 | Y | 

. ; 1 
* 


f $ with abſolute Warrandice, and thereafter diſpone any Part of his Eſtate to a con- 
— 13 Perſon; without an onerous Cauſe, I: might reduee that Alienation as done 
in. defraud of me, tho the Lands ſold; to me were not evicted, and ſo; the Warrandice did 
not actually take Place. Which Caſe, tho“ it be not N decided in our Law, yet 1 
find a Reduction ex capite inbilit ionss ſuſtained in theſe very Terms, but with this juſt Cau- 
tion, vis. That the Reduction ſhould take no Place till Diſtreſs ſhould follow; which is like- 
wife decided by the Civil Law, L. Potior ff. qui potrores in pig. $ 1. where alſo the former 
Caution is uſed, & ubi conditio purificata eſt, ibi conditio retrotrahitur. 3. This Action is 
even competent to theſe Creditors whoſe Term of Payment is not come, tho it may ſeem 
that till then they are not true Creditors. The Reaſon why both the Civil Law and ours, 
allow Reductions in theſe Caſes, is commonly thought to be, leſt; the Creditor, to whom the 
Alienation is made, become in bent, and ſo the Action of Reduction, if delayed till then, 
would then become uſeleſs. But if thę Lands or others diſponed be {till in their Hands, it 
does not import whether they be inſolvent or not, ſeeing Reductions are in rem, and do 
affect the Right diſponed, whatever be the Condition of the Perſon who receiveth the 
Right ; and if they diſpon d to a Third Perſon; for an onerous Cauſe, the Reduction can- 
not be effeQual; and for obviating that Prejudice the Creditor may inhibite. The true Rea- 
ſon then for ſuſtaining Reductions at the Inſtance of Creditors: in diem, or /ab cond:tione, is, 
that tho perſonal Actions for Payment are not competent to ſuch Creditors before the Day, 
or the Condition exiſt, yet they may obtain Declarator, that notwithſtanding of ſuch frau- 
dulent Rights, their Bonds ſhall be effectual to them, and their Debitors Eſtates liable to them, 
and to Execution at their Inſtance, as if thoſe Rights were not granted. And upon the Mat- 
ter, Reductions are nothing elſe but Declarators to the Effect foreſaid. 4. By the common 
- Law, ſuch as were Creditors ex dalicto had this Remedy, which tho ſome Lawyers have con- 
tradicted, yet it is moſt clear in my Opinion, L. 12. F. de verb. /ig. ſed etſi ex: delicto debeatur, 
mihi videtur poſſe creditoris loco accipi: For tho he only is a Creditor, whoſe Faith we have 
followed, L. 1. V. ſi certum petat, and that the Party injured cannot be ſaid to have followed 
the Faith of the Injurer ; yet that Law expreſſes only one Quality of a Creditor; and there 
are many Creditors whoſe Faith we have not followed. And yet I have ſeen. this debated 
in our Law, February, 1674. Lindſay contra Gray of Hayſtoun, in which Purſuit a ReduRi- 
on was raiſed by Lind/ay againſt. Hayfoun, of a Diſpoſition made to Hayſtoun by him who 
had murdered her Husband, after the Murder committed, to the Prejudice of the Aſſyth- 
ment due to her, and thereafter decerned to her by the Exchequer: From which Reduction 
the Lords aſſoillied, becauſe Hay/oun was not obliged in Law to know of the Murder, nor 
did any Regiſter put him in mala fde; and ſingular Succeſſors are only obliged to ſeek the 
Regiſters; and ſhe having only the Gift of the Murderer's Eſcheat (he being denounced in 
Abſence) for Satisfaction of the Aſſythment due to her; the Lords found ſhe might purſue 
Declarators of Efcheat, but could not purſue real Actions. 12 2 
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Ap generally with us in Seer land, he who commits a Crime is either only denounced 
Fugitive, and in that Caſe his Eſcheat only falls, or he gets a Remiſſion, and then there is 
an Aſſythment due; but in neither of theſe Cafes Reductions upon this Statute are ſuſtain'd, 
or elſe the Murderer dies, and then nothing is due even by Way of Aſſythment with us. 
But this Firſt ſeems unteafonable, or at leaſt ſevere; for if a Perſon ſhould commit a Crime 
againſt me, and ſhould thereafter, to. defraud me of that Aﬀythment and juſt Reparation that 
were due to me, diſpone his Eſtate to a conjun& or confident Perſon ; it ſeems very unjuſt 
that I ſhould be diſappointed of my juſt Satisfaction by this voluntary Deed of his. And as 
this is not ſuitable to the Principles of Equity and Juſtice, fo neither ſeems it ſuitable to the 
Principles of Law; for tantum facit quis delinquendo, quantum facit fe obligando; and there- 
fore as I could have reduced any ſuch volunta 


| any ry Alienation, if another had expreſſy obliged 
Hhimſelf to me, ſo ought I to have the ſame Benefit when another has he a Crime 


_ againſt me. And if we conſider ſeriouſly the Principles of either the Civil, or our Munici- 
1 pul Law, we will find, that not only are Creditors ex delicto looked upon as Creditors, but 
that they have TgoToTgexziav, or jus prelationis to all other Creditors, in ſo far as concerns the 
neceſſary Reparations. And thus it is with us expreſly declared by the 75. Act, 14. Parl. K. 
fa. I. and the 124. AG, 13. Parl. Ja. VI. that all Remiſſions, or Reſpites, granted to any 
Perſon till the Party skaithed be firſt ſatisfied, ſhall be null. And by the 26. Act, 1. Parl. 
Ch. II. the Party from whom Goods are ſtoln, are to have Reparation out of the firſt and 
readieſt of the 'Thief's Goods. And the laſt Part, viz. That nothing is due by way of Aſ- 
ſythment where the guilty Perſon ſuffers, ſeems unreaſonable; for the Heirs of the Perſon 
injured being put to great Expences in the Purſuit oſttimes, and the Wife and Children be- 
ing ofttimes beggar d by the Death of the Perſon kill d, it is unjuſt they ſhould have no Re- 
paration; and the Offender's Death ſatisfies public Juſtice, but not them. And I love better 
the Laws of Spain and France, which allows Reparation even where the Offender dies. 
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Fon the better underſtanding of the genetal Point, how far the Fisk becomes a Creditor ' 
by the Common Law upon the Commiſſion of a Crime, and ſo may reduce poſterior Dif- - 
| ara it will be fit to diſtinguiſh theſe ' Caſes: 1. Before the Crime be committed the 


isk has no Intereſt to reduce any Diſpoſition made by any Perſon whatſoever, except the 
Committer had diſponed his Eſtate, upon Deſign to di 


would be quarrellable, as done in fraudem fiſci; if this animus committendi crimen, 


any ſmall Part, tho' made immediately before, and tho gratuitous; could hardly be quarrel- 


lable ex hoc capite. 2. If the Receiver of the Diſpoſition was conſcious to the Diſponer's 
Deſign of committing the Crime, then if the Crime was Treaſon the Receiver is guilty of 


the Crime, and ſo the Diſpoſition and all the Receivers own Eſtate falls to the Fisk. And 


in theſe Crimes a Diſpoſition made to one who was conſcious to the Deſign, makes the Diſ- 
poſition quarrellable whether it be made for an onerous Cauſe or not, or whether it be ow- = 


nium bonorum or not. 3. As to Diſpoſitions made after the Crime is committed, we muſt 


_ diſtinguiſh thus, vis. either the Crime committed is Treaſon, and all Diſpoſitions made after 
the perpetrating of this Crime are null, tho” before Citation, or , Condemnation; but there 


muſt ſtill enſue a Sentence, which Sentence is drawn back to the committing of the Crime. 


4. In other Crimes, Diſpoſitions are either of Heretage or Moveables: As to Heretage, no 
eee, becauſe no Crime confiſcates Heretage except Treaſon. And 

thments. to the Party wronged, I think there is in Reaſon (tho' our Law al- 

| lows it not) 1o far Jus quæſitum to them, that they may quarrel all gratuitous Diſpoſitions, 


Diſpoſition is 
yet quoad Af. 


tho' made before Citation, as made to their Prejudice, who became lawful Creditors by the 


Injury ſuffered in the ſame Crime: But if the Diſpoſition. was for an onerous Cauſe, I con- 
 ceive it cannot be reduced ex hoc capite, or affected with the ſubſequent Aſſythment, be- 
cauſe the Buyer was in bona fideto buy, finding nothing againſt hiin in the Regiſter of Hor- 


nings or Inhibitions ; and that tho' he knew the Diſponer had committed the Crime, becauſe 


he was not obliged thereby to know that he was incapacitated in Law to diſpone. 5. In 
other Crimes, beſides Treaſon, Diſpoſitions of Moveables are quarrellable by the Fisk, if 


made after Sentence; and it may be, if after the Party was cited for the Crime, if the Crime 
was ſuch as did confiſcate Meveables: For tho' regulariter poſt commiſſum crimen, valet alie- 
natio ante ſententiam fatta, titulo oneroſs neque revocatur ni 
Angel. ad. Lib. x. Si quis. C. de bon. proſeripr. yet there lies ſti 


And all Lawyers are of Opinion, that in neither of theſe Caſes a Delinquent may pay his 


former Creditors: And it is a received Opinion amongſt us, that all Crimes which are capi- 
tal do confiſcate the Committer's Moveables, tho' there be no Act appointing that Confiſca- 
tion as a Part of the Puniſhment, becauſe Moveables 1 perſonam, And thus in the 


Caſe of Waugh in Selkirk, the Lords found his Moveables to fall under Eſcheat for Theft, 


tho there be no expreſs Statute confiſcating the Moveables for Theft. But tho” this be 
followed in ſome particular Nations, as France, Uſrrad. Concil. 17. yet Clarus tells us, in 


Queſt. 78. that de conſuetudine totus mundus ſervat quod bona mobilia non confiſcantur niſi ex 


diſpoſitione ſtatuti, vel conſuetudinis, excepto crimine Hereſis, & leſs Majeſtatis. And parti- 


cularly in "Theft, Baſſius is clear, that the Moveables are not eſcheat ait vigore ſtatuti. And 


why with us ſhould it be declared by ſome Acts, that the Committer's Life or Goods ſhall 
be 1n the King's Will, and in others, that the Committer's Moveables ſhall be eſcheat to the 


King, if this hold in all Caſes ? '6. Where the Committer is declared puniſhable by Confiſ- 
cation of his Goods, and his Goods are confiſcated 2/0 jure, there even after the commit- 


ting of the Crime ſome think, that the Committer can diſpone no Part of his Moveables, 
even before Denunciation or Citation; that being the Effect of Confiſcation 2/0. jure, as is 

clear by the above- cited Doctors. And it would appear, that Confiſcation zp/o jure, muſt 

import ſomewhat more than the Confiſcation that reſults only conſequentially from the Na- 


ture of the Deed itſelf. For elſe why needed the Law expreſs this; and if the Law has 
confiſcated them at the Time when the Crime was committed, it would appear that the 


Dominium is thereby transferred to the Fisk, and that conſequently the Committer is dive- 


ſted of them, nam duo non poſſunt eſe domini in ſolidum. And if the Committer be thereby 


diveſted of the Property he cannot diſpone; for none can diſpone but he who is Proprie- 
tor. And yet even in that Caſe the Perſon injured ſhould have ſtill Action for his Damage | 
and Intereſt ; for he is more prejudged by the Crime than the Fisk: And conſequently, it 


is not juſt that he ſhould be excluded by the Fisk, fince the Fisk has only Inter { by him, 
and by the Wrong which he has ſuffered. But I refer the Reader to Peregrinus, de jure 
fiſtt, who has treated this Queſtion moſt learnedly. + 


* 


— 


iſappoint the Fisk when the Crime 
ſhould be committed: As for Inſtance, If a Perſon who deſigned to run in to the Enemy, or 
to kill the King, ſhould immediately before diſpone his Eſtate, I conceive that Diſpoſition 
au- 
dandi fiſtum, could be made appear by theſe or ſuch like Preſumptions, vlg. if the Dilponer 1 
did, immediately before the committing of the Crime, and without any onerous Cauſe, grant 
the ſaid Diſpoſition, and made a Diſpoſition omnium bonorum; for a particular Diſpoſition of 
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2 v. This Action is not only competent to the Creditor himſelf, but to the Creditor's Heir 
7 FR 1 Y defunttus ſunt pl Jure una & eadem perſona; and not only is it competent to the 
Creditor's Heir, but in many Caſes it is competent to his ſingular Succeſſor, to whom either 
che Right is aſſigned, or who becomes ſingular Succeſſor, ratzone-rei, as Donators to Eſcheats 
and Ferfeitures, Sc. as was found March 1636. 6. The Defunct's Creditors are allow'd to 
reduce Alienations made to the Prejudice of appearand Heirs upon Death-bed, when theſe 
Heirs were their Debitors ; for tho this Privilege ſeems only introduced in Favours of ap- 
pearand Heirs, yet their Creditors may comprite from them omne jus quod in tis eſt, and fo 
reduce, as having compriſed ; as was found at the Inſtance of Balmerinoch's Creditors contra” To | 
the Lady Conpar, and the 4. of Fannary 1672. Roxburgh contra Beatty. And in this Caſe 1 
jt was found, that even Creditors might purſue Declarators and Reductions upon this Act, , B:, 1 
tho' they had not yet appriſed ; albeit it was then alledged, that none has Intereſt by our Y 
Law to purſue Reduction of a real Right, except ſuch as have a real Right ſtanding in their 
Perſon to the Lands, whereof they crave the Right to be reduced. It is in ſome Caſes not [ 
only competent to ſuch as were Credilores before the Alienation” quarrelled was made, but _ nl 
even to ſuch as were Creditores futuri, and became Creditors only after the Alienation quar: | 
relled was made. And the Civilians mention Two Caſes wherein this Action is competent, 
even to ſuch as were not Creditors the Time of the Diſpoſition quarrelled : The Firſt is, 
IP the Diſponer deſigned to borrow Money before he made the fraudulent Alienation, and 
did borrow the Money upon Deſign to break with it; for there tho' the Reducer was not 
a true Creditor the Time of the Alienation, yet the fraudulent Inclination reſpecting expreſly 
this Creditor, or the borrowing of the. Money, made the Diſpoſition revocable and redu- | 
cible, Jaſon ad Inſt. hoc Tit. Num. 6. but here the Deſign muſt be expreſly proven, or at leaſt ä 
muſt be neceſſarily inferr'd from convincing Circumſtances and Preſumptions. The Second 
Caſe mentioned by them is, If the Creditor did lend the Money for paying prior Creditors; 
in which Caſe, as they might have reduced the Deed done in their Prejudice, ſo may the 
poſterior Creditors, ſince they come in Place of the Creditors whom they paid, & ſurroga- 
tum ſapit naturam ſurrogati. But this laſt Caſe does not (for ought I remember) take Place 
in our Law, and ſeems not at all ſuitable to the Analogy of our Law in other Caſes; for 
elſe he who had lent Money to pay Sums due upon an Inhibition, would have Right to the 
Inhibition, or he who lent Money to pay off Compriſings or Arreſtments, without being 
expreſly aſſigned to either; and therefore I conceive, that either the Creditor who pays the 
_ Creditors who were prior to the Alienation, takes Aſſignations to theſe prior Debts which 
theſe pay, and then they may reduce Deeds done to the Prejudice of that firft Debt, or 
elſe he pays only the Money to the Debitor, and the Debitor pays the prior Creditors, which 
is the Caſe meant by the Doctors here; and in this Caſe I conceive, the Creditor. who ſo 
pays would not have the Privilege, and that becauſe the Debt which only had the Privilege 
is extinguiſh'd, © non entis nulle ſunt qualitates; nor can the Maxim /arrogatum ſapit natu- 
ram ſurroguti take Place here, ſeeing that the Debt in whoſe Place it is urrogate became 
extinct before the Surrogation: And none of the Parties could deſign to tranſmit this Privi- 
lege, elſe the Payer had taken Aſſignation; nor can he complain, ſince ſibi imputet, who did 
not that which he might have done for ſecuring himſelf. As to the Firſt of theſe Caſes, there 
was a famous Deciſion extending theſe Reductions: even to poſterior Creditors, 2. July 1673. 
at the Inſtance of Sree? and Jackſon, Engliſbmen, againſt Fames Maſon. The Cale whereof 
was this, James Maſon having di 1 8 his Lands to James Maſon his Son, the ſaid Street 
and Fackſon raiſed a Reduction of the Son's Right, as granted in Prejudice of them, who 
were lawful Creditors to him, by virtue of a Trade and Correſpondence which was begun z 
long before the Alienation, tho” the Bonds wherein he became Debitor to them were of a Date 1 
veer Bros to the Alienation. To which it was anſwered, That the Ground of the Debt being a Bond, 7 
and the Bond being poſterior to the Alienation, they were not Creditors the Time of the Aliena- 
tion; and conſequently the Alienation was not reducible upon this Act of Parliament 1621. To 
Wich it was replied, That this Purſuit was not founded upon this Act 1621 only, but u 
the ſure Pripciples of the Common Law, according to which the Lords uſed to decide before - 
this Statute was made, and according to which they are warranted to proceed by this Sta 
tüte in Caſes that are new. Tho' the Debt. was not conſtitute till after the Infeftment was 
granted, ye, eve Purſuers having long before that Time entred in a Trade with Maſon, 
they did bone fide continue that Trade without any: Interruption, and under the Colour of 
that Trade he had moſt fraudulently bong with their Monies this Land, and did moſt frau- 
dulently convey the ſame to his Son to their Prejudice: Which did clearly infer a deſigned 
Fraud in the Father, and tended inevitably to ruin all Trade and Commerce, which might 


be very eaſily. "rs 6 oh by ſuch fraudulent Conveyances as this. Upon which Debate, 
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= the Lords ordaine James Maſon the Father's Coumt-books to be produced, that it might 
5 *ppear in what Condition he was at the Time when he made that Dif poſition to his Son; 


whether the ſame was granted upon Deſign to fruſtrate his Creditors, or not: Likeas 
they allow'd Witneſſes to be adduced for either Party, for clearing the Lords how far the 
Trade was continued betwixt the Father and * luers, before 
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After making of which Report, the Cauſe being again called, it was urged for the Purſuers, 
Tat by the Report it was clear that there was a former Trade and Correſpondence be- 
twixt them prior to the Son's Infeftment, during all which Time he ofttimes ſold cheaper 


it was argued, 1. That Maſon elder having entred into a public and uninterrupted Trade 
and Correſpondence with the Purſuers, the {aid Trade is to be conſidered with reſpe& to 


ad ſuam cauſam, vis. the Trade and Commerce from which they did reſult. 2. It was clear 


Payments were ſtill made the Foundation of new Credit: And if the making of ſuch Rights 


or Preſumptions, which are enumerate by Jaſon, ad Inſt. hic. and are very far ſhort of the 


ſos non vigilarunt; and if they did, they would have found that the Son was infeft, his Ins 


could not have been prejudged by any Cheat or Contrivance of his Father: For t ue 
tum to him by the Infeftment, ſine facto 271 ab eo auferri nequit. 4. The Purſuers did 1 
| or 


than he bought; and that when he went to take the Infeftment for his Son, he diſguiſed: 
himſelf, and rode from and to the Land, in a By-way, and cauſed ſo mark the Saſine in the 
Minute-book, that no Man could know but that the Saſine was taken for the Father, and 
after the Safine was taken, the Father ſtill remained in actual Poſſeſſion. From all which 


its firſt Beginning, and the Bonds; tho” poſterior to the Infeftmemt, yet are to be drawn back 
from the Nature of Commerce in general, and from this Report in particular, that former 


during the Dependance of ſuch à continued Trade, were allowed in Favours of Children, 
no Merchant would give Truſt; or if m_ gave, they might be ruined by it, both which 
would be equally deſtructive to Trade. 3. If we conſider the Analogy. of our Law, we will. 
find, that the Lords have {till conſidered a continued and uninterrupted Trade as very pri- 
vileged in many Caſes ; and therefore tho' other Counts preſcrive in Three Years, yet that 
Statute uſes not to be extended to a continued Trade and Correſpondence; and ſo far have 
privilegia mercatorum, © commercii been allow'd in our Law, thar Bills of Exchange are al- 
low'd, tho': wanting the ordinary and ſtatutory Solemnities of Witneſſes and Warrants; for 
Payment of Bills of Exchange are ſuſtain d without the Solemnity of Intimation againſt po- 
ſterior Aſſignies and Arreſters: And Annualrent is ſuſtained betwixt Merchants 7 — acto, 
vel lege; and a Bill ſubſcribed only by a Mark, without either the Subſcriber's intire Name, 
or the initial Letters of it, was ſuſtained, ' it being proven that the Drawer, of the Bill was 
in uſe fo to ſubſcribe. 4. By the Common Law, Act io Paulina was extended even to poſte- 
rior Creditors, where animus fraudandi prior to the Alienation did appear, either by Writ 


Pre ſumptions formerly condeſcended on. And if the Common Law and natural Reaſon al- 
low'd this Remedy in the Caſe of Debts abſolutely 'poſterior, how much more ought it ta 
be allow'd in this Caſe, where the Debt, which is the Ground of this Purſuit, depended on 
a prior Cauſe, and was the Refult and Product of a Correfpondence entred into before 
granting of the Son's Infeftment. 5. The Father had no Eſtate before this Correſpondence, 

and having drawn fraudulently into his Hands the Purſuer's Goods, about the ſame Time 
that he bought the Land, Law and Reaſon prefumes that the Price of their Goods did pay © 


the Price of theſe Lands; and that therefore this Land ought to be affected and burdened 
with their Debts. To which it was duplied, r. That tho the Common Law did allow 
Actio Pauliana to poſterior Creditors, yet that was only in the Caſe where the Receivers of 
ſuch Rights were participes fraudis, which cannot be alledged here, ſince the Son was Mi- 
nor ner aoli capax; and that eſpecially being introduced in odium of the Colluſion, it can- 
not be extended to Caſes where no Collufion can be alledged upon the Receiver's Part. 2, 
Commerce and Trade is founded upon perfonal Truſt, and Merchants follow the Faith of 
thoſe with whom they trade, without ever conſidering what real Eſtate they have; ſo that 
theſe Purſuers cannot be ſaid to have been cheated inſtheir ExpeRation, ſince they cannot be 
{ajd to have furniſhed their Goods in Contemplation of the real Eſtate now controverted, 
3. Either theſe Purſuers did ſearch the Regiſters, or not; if they did not, ſchi imputent, ag 


feſtment being regiſtrate ; and tho' the Minute-book did not ſpecify whether the Saſine was 
granted to Ma/onelder or younger, yet they ought to have ſearched the Regiſter itſelf, where» 
of this is appointed to be but an Index, and the Son not having. been le od Fraudis, 


novate their Accounts by taking Bond the Product, and Maſon had a Diſcharge of all 

former Accounts and Trade: So that at the Time of the Diſpoſſtion, he was not their De- 
bitor upon the Account of any prior Trade; and the Purfuers were no more to be conſi- 
dered as Merchants, but. as common Creditors: And it were a very dangerous Conſequence . 
to make Debts that are innovared, retain all the Privileges that they had ante iunovationem 
& er * tor obligatio perimitur, L. 1. F. de Novationibus. F. It can be made ap- 
pear, that Maſan had other Trade which would have furniſhed him the Price of the Land, 
and that he was Loſer by the Purſuers Trade. 'To which it was replied, That the Com- 
mon Law did only confider participer fraudis, in order to another Effect, vis. If the Alie- 
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| = was a Merchant, during his public Trade and Correſpondence. Which 'Dif fition 
could have no other rational Devgn but to cheat Creditors, the Father not having ſo much 


5 as reſerved himſelf a Liferent, ot Power to redeem. But ſince the Lords declared that this 

4 Deciſion proceeded upon all theſe Grounds jointly, it can hardly be extended to other Ca- FRE _ 
5 ſes. And I find, that this public Intereſt and Advantage of Trade and Commerce has been 1 
ſuſtained to reduce Deeds done to the Prejudice thereof; but yet not upon this Act and | 
4 Statute, but upon the general Ground of Fraud, inferr'd by moſt pregnant Qualifications, as 

| 


is clear by the Deciſion betwixt Pot and Pollock, 12. February 1669. The Caſe whereof was | 
this: John Pollock being Debitor to his Wife of a ſecond Marriage for her Liferent Probi: 
ſion, and to others to whom he owed Money, th 9. x (i bis Eſtate, and aſſigned their | 9 
Rights to Pot, who thereupon intents Reduction of a Bond granted by the Defunct to ame *A 
Pollock his Son of the firſt Marriage, for 5000 Merks. The Reaſons of Reduction were; 
1. That this Bond was granted by a Father to his own Son, without an onerous Cauſe. To 
which it was anſwered, That they not being Creditors when this Bond was granted, this 
AR of Parliament allow'd them no Reduction of it; for this Act is only conceived in Fa- 
vours of prior Creditors: And ſince his Father might have gifted away his Eſtate to a Stran- 
ger, and even that Gift could not be quarrelled by poſterior Creditors, becauſe they had not 
then Intereſt, and ſo their Intereſt could not be ſald to be prejudged ; there was no Specia- 
-  lity as to him, why he might not be capable of the ſame Donation. And whereas it was 
alledged, That this would ruin Commerce, becauſe a Father might grant ſuch a Right and | 
thereafter keep it latent, and cheat his Creditors with whom he traded, who could not know x” 
the Condition of the Defunct. To this it was anſwered, That the Act 1621. introduced no 
ſuch Speciality in Favours of Trade, but upon the contrary, fach Diſpoſitions, when made 
by Merchants, were leſs preſumable to be done in defraud of Creditors, than when made 
by ſuch as had no Trade nor Commerce, becauſe Traders might .grant Bonds to their Chil- 
_ dren in Expectation of what they might gain, and when they fell. thereafter in ſolvendo, that " +, 
might be imputed to their Loſs by Sea or Trade, and not to the Donation in Favours of 1 
Children. Upon which Debate, the Lords repelled the Reaſon founded upon the Act 1621. 7 
The Second Reaſon was, That this Bond was reducible ex capite abli, as granted by Collu- 
ſion betwixt Father and Son, in necem Creditorum, and to defrand their juſt Intereſt : Which 
Dole and Fraud was inferr'd from theſe Circumſtances, 1. That the Son being for:sfamiliat 
and provided, it could not be eee for any onerous Cauſe. 2. The Bond was kept latent 
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till the Father died. 3. It did bear no Annualrent, andthe Term of Payment was delayed 
7 till after the Father's Death. 4. Their Debts were all contracted immediately after the 1— 4 


* 


ranting of this Bond; ſo that it appeared clearly that he had deſigned to exhauſt his Eſtate od 
* this Bond in Favours of his Son, and then to contract Debt freely, and to apply their 
Money to the Payment of this Bond. Upon which Qualifications of Fraud, the Lords redu- 

ced the Bond. The Third Reaſon was, That this Bond granted by a Father to a Son was 

but a Legittin or Portion natural, in the Conſtruction of Law; and therefore was revokable 

by the Father, and conſequently by his Creditors; and Legittims did only affect the Defunct's 

free Gear. Which Reaſon was alſo juſtly repelled; for this being a Bond granted to a Son 
who was forirfamiliat, and being delivered to himſelf, was found not to be of the Nature of 
a Legittim. Firſt, Becauſe it did not bear to be in Satisfaction of his Portion natural. And, „ 
Secondly, Becauſe it was an ordinary Bond, and delivered in the ordinary Way. „ I 


I find likewiſe a Second Cafe decided in Favours of poſterior Creditors, 28. November 
1679. Cathcart contra Glaſs, wherein Cathcart having raiſed a Reduction of a Diſpoſition | 
made by Gaſs to his Brother-in-law, it was alledged, That the Diſpoſition was prior to any '' "0 
Decreet obtained at the Inſtance of Cat heart, by which Decreet only he became Creditor. 4 
To which it was replied, That tho' the Decreet was potterior to the Diſpoſition, yet tze 3 
Debt and Proceſs thereupon was prior. 2. The Brother-in-Jaw was particeps fraudis, in ſo þ 


far as the one of the Brothers-in-law being but a Shoemaker, had lately taken up a Trade of 

bringing over Seeds from Holland, and having fold rotten Seeds to this Purſuer, for which 
the Procefs was raiſed; he, to defraud thoſe whom he ſhould cheat by this Commerce, made ; 
this Diſpoſition to his Brothers-in-law. The Lords, upon this Debate, found the Reaſon of WW 
Reduction thus qualified relevant, vi. That either the Bargain for the Seeds was prior to 1 
the Diſpoſition, or that the Diſpoſition itſelf, tho' . poſterior, was granted to a Brother-in- 
law animo fraudandi, and to the Behoof of the Granter ; but this they found only probable 
ſeripto vel juramento partir, or by fach pregnant Preſumptions and Evidences as might ne- 
ceſſarily infer that there was a Fraud. r , e ANY 


— 


r NA r . FS S i 


8 


F u RI was x Third Caſe decided; 4. December 1673. wherein the Lords reduced a Diſ- 
poſition granted by Neid of Daldilling to his Son, even at the Inſtance of poſterior Credi- 
tors,” in reſpect that the Right was baſe, and that the Father continued ſtill in Poſſeſſion, and 
acted ſtill as abſolute Fiar, and that the 1 of that Shire were carried out of the 
•à lp 3 e 5 Country; 
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Country; ſo that they neither could nor were obliged to know the Son's Infe ftment. And 
that albeit it was alledged for the Son, that as Fraud never 1 to be preſumed, ſo there 
is no Ground for preſuming it here, ſince this Infeſtment ought to be imputed to another 
Cauſe than a Deſign to defraud Creditors; vis. to a prior Contract of Marriage; wherein 
his Father having gotten a great Portion with his Mother, was therefore obliged to infeft 
dim in his Lands, and this being the ordinary Way taken to ſecure ancient Families againſt 
prodigal Sons. And it being the ordinary Remedy taken by provident Men; when they give 
great Portions with their Daughters, it were very dangerous to reduce ſuch Diſpoſitions at 
the Inſtance of 1 Creditors, in whoſe Favours nothing was provided by the Act of 
Parliament; and the Son's Infeftment being regiſtrate, did likewiſe take off all Preſumption 
of Fraud. And tho the Regiſters were taken away, that could not prejudge the Defender, 
or be à Ground of Reduction here, no more than it could defend him againſt a Reduction 
er capite inhibitionis, or interdictionis; for the Uſer doing omne quod in /e eſt, and following 
the Faith of public Regiſters, cannot be prejudged by an Accident to which he had no Ac- 
ceſſion. And there was as good Reaſon for reducing Interdictions at the Inſtance of poſte- 
rior Creditors, as for reducing ſuch baſe Infeftments: The not allowing of which, would ſtil! 
force Sons thereafter to be at the great Expence and Trouble of public Infeftments; and 
even theſe public Infeftments were liable to the ſame Reafon of Reduction, fince lawful 
Creditors were in both Caſes prejudged, and a Son preferred to them. And . . 
| ſhould be conſidered where there is no Law, E. where there is an expreſs Statute, in w ich Ss 
many Caſes are conſidered, caſus omiſſus, habetur pro omiſſo. It was here obſervable, that 
the Contract of Marriage did not bind the Father to infeft the Son in theſe Lands, but that 
hereby the Eſtate was only provided to the Heirs of Marriage; ſo that the Son behoved to 
have been ſerved Heir, and ſo would have been liable to the Father's Debt, if this new In- 
feftment which was here quarrelled, had not intervened. —_ fo. r 
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done doloſè to the Prejudice of ſuch as became Creditors at the ſame Time with the Deed 
done, are reducible. As for Inſtance, one Brother grants a Bond to another, upon Deſign 
to let the Friends of her whom he is ſuiting in Marriage ſee that he has an Eſtate, and im- 
' mediately. after the Contract, or about the fame Time, ones a Diſcharge to his Brother, 
having engaged the Woman's Friends ns him a great Tocher in Contemplation of that 
fallacious Bond: This Diſcharge is reducible, as given fraudulently to the Prejudice of the 
Woman who gave the Tocher, and who is Creditrix by that Contract, without Reſpect to 
Priority or Poſteriority of the Debt: As was found in the Caſe Herder /on againſt Hender- 
fon. And Donald Foller being provided by his Father, in his Contract of Marriage, to the 
conjunct Fee with his Wife, of a Tenement of Land, the Fee whereof was provided to the 
Children of the Marriage, and the Father having fraudulently taken a Tack from the Son 
at the ſame Time; the Lords. reduced the ſaid Tack, as done in Defraud of the ſaid Con- 
tract, & contra fidem tabularum nuptialium. And if this had been otherwiſe decided, all 
poor Women might eaſily be cheated, and Contracts of Marriage, which are the Obligati- 
ons moſt privileged by Law, would become ineffectual, and might eaſily be evacuated. And 
ſo favourable are ſuch Obligations in Contracts of Marriage, that Glencor ſe having provided 
his Sons by ſeveral Bonds of Proviſion, and having thereafter diſpon'd his Eſtate to his Son 
in his Contract of Marriage, the Son having got a good Tocher in Contemplation of this 
Eſtate; the Lords did find, that the Son's Fee could not be reducible by, nor affected with 
thoſe Proviſions, ſince they were but latent Rights, which neither the Son nor they who con- 
tracted with him were obliged to know. e „ OLE Os Lt: | 


Nor only Deeds done to the Prejudice of prior Creditors are reducible, but even Deeds T 


Tux Fee from which Lawyers conclude a Deſign of cheating future Creditors, 
are thoſe, x. If the Debitor diſpone all his Eſtate, a/ignarzo omnium bonorum, eſpecially if 
he reſerve not his own Liferent, as in Maſons Caſe ; for it is preſumed, that no Man would 
denude himſelf of all Means of Subſiſtance, without ſome malicious Deſign; and if the Diſ- 
poſition be made without an onerous Cauſe, L. omnes $ Lucius #7 de his que in fraud. or 
for a leſs Price than the Thing diſpon'd was truly worth, Strach. Tract. de decoct. Part. 3. 
Num. 27. But ſince /icet contrabentibus in emptione vel venditione Feser p- dec ipere, it 
ſeems that this Extention ſhould not hold, except where the Thing diſpon'd is much under- 
rated. 2. If the Diſponer be Bankrupt, or a Cheat, or deplorate vite. Strach. Num. 23. 
3. If he borrowed immediately after the Diſpoſition. 4. If he borrowed ſecretly, and de- 
ſired to conceal his Condition, as in Maſon's Caſe. And 14. December 1671. Duff contra 
Culloden, this Qualification of Fraud was ſuſtained: to reduce an Aſſignation made by one 
Brother to another, yz. That the Reſigner deſired the Reſignation ſhould be kept ſecret, 
and thereafter ſuffered his Brother to continue in Poſſeſſion. 5. If he borrowed Sums far 
above his Fortune. And upon this laſt Preſumption, a Merchant in Paris was executed, ha- 
ving borrowed vaſt Sums, with which he broke next Morning after they were borrowed. 
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To any con junct or confident Perſon © 
Hl Reaſon wh the AQ ſuſpects ſuch; and is more unfavourable in the Ciſe of 
85 + Phe ages ke Rights made to conjun& or confident Perſons, is, becauſe theſe 
have eaſier Occaſions of making, and are more prone to make ſuch Rights than 
any elſe, For what Strangers would cheat Creditors for one another? And tho' 
+ Debitor will be deſirous to prefe ditor er wi 
his Friends to his Creditors. Which Reaſon ſeems to be inſinuated by that excellent Law, 


i atione conficiantur, quod vel maxime inter neceſſarias, conjunttaſque perſonas convenit 
2 S 7 ju n ae domeſticis fraudibus, facile quidvi pro negotii opportunt- 
tate confingi poteſt, vel id quod vere geſtum eſt aboleri. And the Doctors have received as a 
4 Brocard, that conjunctus preſumitur ſcire fatta conjuncti, L. Octavi. & 1. FV. unde cognati; and 
therefore, preſumitur alienatio * day facta, quando fact a eſt donatio omnium bonorum vel 
 7cmjunte perſonæ, Bart. ad L. poſt contractum, F. de Don. Num. 23. Our Law has not fully 
determined who are repute conjun& Perſons, ſince this opens a Door to Arbitrarineſs in 
Judges; it had been fit the Law had-obviated by a ſpecial Definition quad this Point the 
| Power of Judges, as well as the fraudulent Conveyances of Creditors. But certainly Father 
and Son, and all Degrees aſcendant and deſcendant, are repute conjunct. And becauſe theſe 
are the moſt near Relations, therefore Diſpoſitions made to them are not only reducible by 
this Statute, but ſuch Diſpoſitions, when made to ſuch as might have been Heirs, make the 
Receiver ſucceſſor titulo lucrativo poſt contractum debitum. Which paſſive Title was not ex- 
tended againſt a Brother, tho' the Diſponer was ſo old that he could not expect Succeſſion, 


Collaterals, as to infer ſo odious a paſſive Title; but reſerved Action upon this A 6; jg 
ſo far as the Cauſe was not onerous, 17. December 1672. Spenrerfield contra Kilbrakmont. 
2. Brother and Brother are repute conjunct Perſons, and Uncle and Nevoy, as was found the 

13. January 1678. Kinloch of Gourdie contra Blair; and Aunt and Neice, 15. 7uly 1675. 
Alexander contra Lundie. But whether this ſhould be extended to Couſin-germans is mofe 
| Jebateable; for there is no Decifion betwixt ſo remote Relations; and it were hard to oblige 
ſuch Relations to prove an onerous Cauſe otherwiſe than by the Narrative. And the annul- 


ling of a Right, unleſs the onerous Cauſe be proven, being a Part of this Law, which is both 
are repute ſo far conjun& Perſons in other Caſes, that they cannot be Witneſſes for one 


Kinſmen and Allies: Nor can it be denied, but Couſin-germans are eſteemed Conjuncts 


more juſt and convenient that ſo near Relations ſhould be put to this Trouble, than that 
Strangers ſhould be expoſed to be defrauded by Contrivances amongſtthoſe who are ſo nearly 
related. But whether this ſhould be extended to the ſame Degrees in Affinity as in Conſan- 
guinity, has often been controverted; and it is certain, that in other Statutes aon idem e 
Jus aſſinitat is, ac conſanguinitatis. And thus the Statute, forbidding Father, Son or Brother, 
to judge in Actions of their correlati, is not extended fo as to prohibite Fathers, Brothers, 
or Sons- in- law, to judge in ſuch Caſes, as was found in More's Caſe againſt Gruibbit. But 
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And a Brother- in- law was repute a conjunct Perſon in the Reduction againſt Major Biggar, 
at Wauchop's Inſtance. And Sneidivin hoc Tit. Pag. 1209. tells us, that inter affines & con- 


their Blood-Friends, eſpecially for Siſters, or Brothers- in- law, and that the Law upon that 
ſame Reaſon repels them from being Witneſſes; it ſeems moſt reaſonable that they ſhould 
be repute conjunct Perſons. And it is not imaginable why the Law, which is jealous that an 
Ally or Affinzs may perjure themſelves for another, ſhould not be much rather un willing 
to aſſiſt them in ſuch Conveyances as theſe, to the Prejudice of their Creditors, where the 
Cheat is eaſier and leſs dangerous. = . 


Bor. whether a Baſtard be ſuch a conjunct Potfon as that 4 Diſpoſition made to hini by 
= - his Father is reducible, may be doubted ; for 25 the one Part, a Baſtard patrem demon- 
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whereby his Brother might be excluded, nor was the Preſumption of Fraud ſo ſtrong amongſt. 


the Common Law. 3. The Danger of annulling ſuch Deeds and Rights being eaſily 5515 
ted by keeping up the Documents whereby the onerous Cauſe can be 3 it is much 


prefer his Creditors to Strangers, yet he will be ready to prefet 


L. 27. C. de Donat. Data jam pridem lege conſtituimut, ut donationes inter veniente actorum 


— 


penal and correctory, it were hard to extend it: But yet on the other Hand, Couſin-germans 


another. 2. The Act of Parliament ſpeaks of defrauding Creditors in Favours of Children, 


yet a Siſter in- law was found to be a conjunct Perſon, 5. Fuly 1673. Home contra Smith, 


| Junitas perſonas fraudes preſumuntur. And ſince Men will do as much for their Allies as for | 
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ſtrare nequit, and he who is of no Blood cannot be conjunct upon the Account of Blood. 
And yet upon the other Part, a Baſtard is known to have much natural Affection, and ſo 
may be preſumed a Perſon willing to convey ſuch Frauds : And upon this Account the Law 
rejects him from being Witneſs in Favours of his natural Father, Marſil. ſingul. 273. And a 
Baſtard with us is only receiv'd cum nota; and the Law hath allow'd him Action againſt his 
Father for Aliment. And tho' the Law will allow him no Advantage by his Birth, yet it 
ſhould not capacitate him to cheat others. And I think this Diſtinction more reaſonable, 
than to ſay with Paleot, that Baſtards are not conjun& upon the Father Side, but on the 
Mother Side, Cap. 60. de Nothis; or to ſay with Alex. Conſil. 60. that theſe are to be ac- 
counted conjunct, in ſo far as concerns Marriage only; ſo that a Baſtard-brother cannot 
marry his Baſtard-ſiſter; for certainly, tho' theſe be not conjunct in ſtrict Law, ſunt con- 
1 5 5 miles. Felin. ad Cap. per tuas de probat, | 5 
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Wuo is underſtood to be a Confident, ſeems more difficult; and it would ſeem that an 
ordinary Factor, or a domeſtic Servant, mutt be ſaid to be confident Perſons, and an ordi- 
nary Agent was found to be ſuch a confident Perſon, 26. Zune 1672. Moubray againſt Spence, 
and Immola ad Leg. poſt contradtum affirms, that amicus magna amicitia conjunctus, is liable 
to this Preſumption, and the Law judges ſtill of him as of conjunctus ſanguine; and Friend- 

ſhip is oftimes warmer than Blood. 1 3 Te Rs phe 198 | 


DisreosiTtioNs likewiſe omnium honorum are reducible, tho' not made to confident Per- 
| ſons, but to a mere Stranger, except the Diſpoſition be made for an onerous Cauſe; for the 
Law preſumes, as I obſerved formerly, that it is made to prejudge Creditors; and it were 
unreaſonable that a mere Gift ſhould be preferred to poor Creditors. This was found the 
18. November 1669. Henderſon contra Anderſon; albeit it was there alledged, that this AR 
| declares ſuch Deeds only reducible as are made in Favours of conjunct or confident Perſons ; 
for tho' this Statute make that a Preſumption of Fraud, yet it excludes not other Preſum- 
iber ſuch as were in this Caſe, viz. that it was aſſignatio omnium bonorum; and that it 
ears to be granted for a Cauſe falſly narrated, vig. for the Sum of Two Thouſand Merks, 
due by Howar the common Debitor to Anderſon; whereas it was offered to be proven bß 
Diſcharges under Houat's own Hand, that the far greateſt Part of this Sum was paid before 
the Diſpoſition. | F : e Ree RY. POO IR 


Sic this Clauſe of the Statute annuls Deeds only done to the Prejudice of confident 
or conjun& Perſons, it would ſeem that ſuch Rights, when made to others who are not 
conjunct nor confident, are not reducible; and yet 4e praxi all Rights made to any Perſons 
whatſoever, without an onerous or neceſſary Cauſe, are reducible by this Statute : And our 
Law conſiders the Difference betwixt conjunct or confident Perſons, and others, only in Re- 
ference. to the Way of Probation; ſo that theſe muſt prove an onerous Cauſe : Whereas 
others need not. This ſhews how myſteriouſly our Statutes are conceived. wh 
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Without true, juſt, and neceſſary Cauſes, &c. 


ITULUS oneroſus, is when any Thing is diſpon'd with the Burden of doing 
or paying ſomewhat ; Titulus lucrativus, is when the Deed is merely gratuitous, 
' and proceeds from mere Favour. F oO 


Tat Civil Law obſerved Two Rules, in the Difference betwixt an onerous and lucrative | 
Cauſe, ue this Action. The Firſt was, That this Action was competent even againſt theſe 


who had received ſuch Rights for onerous Cauſes, when both the Giver and Receiver were 


- guilty of Fraud, if they were Partakers of the Fraud, L. ait. prætor. F. h. t. and in that Cafe Wl 
the Thing alienated was recalled without reſtoring the Price. The Second Rule was, That Ml 
he who had received ſuch a Right ex cauſa lucrativa, was liable to reſtore, tho' he was not i 
acceſſory to the fraudulent Conveyance, L. quod autem. & 11. . cod. e 


Our Law likewiſe conſiders Two Caſes: One is, If the Creditor had done no Diligence, 
and then Rights made to their Prejudice are only reducible, if they be made to confident 
Perſons without an onerous Cauſe. The other, If the Reducer has as a Creditor done Di- 
ligence, and then the Rights done to his Prejudice are reducible, whether they be made ex 

e 55 „ | tituls 
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| titulo oneroſo, or lucrative. For by the laſt Part of the Act it is declared, that the Debitor 


the Father has upon his Children, . good Children, or good Citizens. And 
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cannot prefer one Creditor to another to the Prejudice of any ſuch Diligences. 


\ w far Children are Creditors to their Father, and may upon this Statute reduce Deeds 
3 45 their Father in Favours of other Children after their Proviſions, may be dubious 
in many Caſes, of which I ſhall only name a very few. The Firſt is, a Father by his Con- 
tract of Marriage with the firſt Wife, provides the Children of the firſt Marriage to Ten 


' Thouſand Pounds, and by the Contract with a ſecond Wife, provides them to Twenty 


Thouſand Merks; and by a Contract with a Third Wife, provides the Children of that 


} 


Marriage can reduce the Contract 1 the ſecond Marriage, quoad the Proviſions therein 
made; as made in Prejudice of them who became lawful Creditors by the firſt Contract; 
or if the Children of the ſecond Marriage may not do the ſame to the Children 
of the third Marriage: And I conceive that if the Proviſions be made to the Heirs of · the 
Marriage, and if they enter Heirs, they cannot reduce, becauſe tenentur preſtare. But if 
the Contract bear Children of the Marriage, ſome think that they may aſſign their Portions, 
and the Aſſigney may reduce theſe Proviſions made in the ſecond Marriage. And juſt 
ſo the Children of the ſecond Marriage may reduce the Proviſions made to the Children of 
the third Marriage: But I think, that either the Children of the firſt Marriage are infeft, 
and then certainly the Father cannot prejudge them by poſterior perſonal Proviſions ; or elſe 
where neither are infeft, I conceive, that if there be an onerous Cauſe, ſuch as a Tocher 
d by the Contracts of the ſecond or third Marriages, and then alſo the Contracts cannot 
be reduced upon this Statute : For theſe Contracts are not made to defraud Creditors, ſince 
they are made for an onerous Cauſe. Yea tho' there be no Tocher, yet even the Marriage 


Marriage to Ten Thouſand Merks: The Queſtion riſes, whether the Children of the firſt . 


is an onerous Cauſe :. for who would marry if there were no Proviſion ;. and the Deſign . 
here was not to prejudge true Creditors.  _ CH TT Jai + | 


PT u other Caſe is: A Man in his firſt Contract provides his Land, and Ten Thouſand 


Merks to the Heir of the firſt Marriage, and in the Contract with his ſecond Wife, he pro- 
vides the Children of that Marriage to the Conqueſt that ſhall be made during that Mar- 
riage. The Queſtion is, Whether the Son of the firſt Marriage will be Creditor to the Fa- 


ther for Ten Thouſand Merks, even tho' he be ſerved Heir to his Father: For tho' here it 


ſeems, that confuſione tollitur obligatio, the Son of the firſt Marriage being both Debitor and 


Creditor, yet Conqueſt is {till underſtood to be illud quod ſupereſt dedutto ere alieno: And 
therefore the Children of the ſecond Marriage can have no Right but with the Burden of 


_ theſe Ten Thouſand Merks. And in the Cafe of Scat of Bavilaw contra Binning, the 
Lords found, that the Heir might reduce the Provifions made to the Wife and Bairns of 
the ſecond Marriage, in ſo far as concerned the Ten "Thouſand Merks provided to the Heir 


of the firſt Marriage: But this may be doubted ; for Firſt, it may be alledged that there was 


no Debt, ſince the Purſuer was the Debitor himſelf.” But, Secondly, if the Money with which 
the Land was bought, was conqueſt alſo in the ſecond Wife's Time, it ſeems againſt Law 


and Reaſon that this ſhould not be called Conqueſt quoad an Heir of another Marriage, cui 
nihil deeſt; tho' if the Money had been conqueſt in the firſt Marriage, it might be more 


properly called As a/zenum. 


A Third Caſe is this: A Father obliged himſelf Ink his Contract of Marriage with his firſt 


Wife, to provide the Bairns of the Marriage to Eight Thouſand Pounds; but before his 
Death he provides one of the Three Bairns to the whole Eight: The Queſtion propon'd 
was, Whether the other two Daughters might raiſe a Reduction of the Diſpoſition made to 


their Siſter upon this Act? And for theſe Siſters it might be urged, that the Brother became 
Debitor to them pro rata, even as if he had granted Bond to Six Men for a Sum, each of 


them would had Right to a proportional Part of it; at leaſt, that each Child' became Creditor 
to him, and ſo ſomething was due to each of them, and conſequently he defrauded them by 


his diſponing all to any one. But for the other Siſter to whom the Diſpoſition was made, it 


might be alledged, That the Father was Debitor only to the Bairns of that Marriage ta#- 


quam ſtirpi, and ſo he ſatisfied his Obligation by diſponing his Lands worth that Sum to any 


one of them, but was not Debitor to them in capita. 2. The Deſign of the Parties Con- 


tracters in ſuch Caſes, is only to ſecure the Sum: to the Iſſue of that Marriage, without Con- 


5 ſideration of any Diviſion; for this Proviſion is made to ſecure againſt Children of other 
| Marriages, but not to ſecure one Child againſt another; and there may be ſome Reaſon to 
be jealous of the Father in the one Caſe, but not in the other. 3. This Reſtriction were 


| 0 tothe Father's patria pateſtas, and the Law is never jealous of the Father's Aﬀe- 


on, but preſumes that his Diviſion will be juſt: And what Judge ſhould be juſter to Chil- 


_-dren than à Father? 4. It were againſt the Intereſt of the Commonwealth to reſtrain; or 


Lg 
o 


take away the Father's Power of Diſtribution in ſuch Caſes, which is the great Curb that 


were 
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were it not againſt Reaſon, that if the Two Siſters had been very vitious, and the Third 
moſt virtuous, that the Father ſhould have been ſo bound up, that he could not gratify the 
one, or that he behoved to provide the other with Money to ſerve their Luſts. 5. It is or- 
dinary to provide expreſly, that the Money ſo provided to the Children ſhould be divided 
as the Father pleaſed ; and the Law uſes to decide general Caſes according to what is or- 
dinarily pactioned, preſuming that to be the tacit Will of the Parties which is ordinarily the - 
expreſs Will of other Parties. Likeas, if it had been controverted amongſt the Parties at the | 
Time when the Contract was to be ſubſcribed, who ſhould have had the Power of Diviſion; 
certainly it had been allow'd to the Father. To which laſt I incline, except it could be al- 
ledged that all were equally deſerving; and that the Father, or Children preferr'd, had uſed 
indirect Means in preferring one to the reſt. For tho' there be no quere/a teſtamenti inoffi- 
cioſi.— with us, yet there may be ſome Place perhaps for the Judge to interpoſe in ſuch Caſes, 
I find by the Opinion of the Doctors, a Father difponing to one Child a neceſſary Portion, 
is not ſaid to defraud the reſt of the Children to whom he diſponed formerly; nam hoc po- 
tins tribuendum pietati quam fraudi. And it is clear, that for this Reaſon, /ibertus in frau- 
dem patroni, filie dotem conſtituere poterat, L. 1. $ ſed fi 10. F. ſi quid in fraud. patro; but 
it is not ſo with us in all Caſes, as has been formerly obſerved. - _ ff 10M 


Ix has been likewiſe debated, whether Proviſions by Parents to their Children, in their 
Contract of Marriage, be ſuch onerous Cauſes as may defend the Children againſt Reducti- 
ons upon this Act, at the Inſtance of Creditors, who crave Diſpoſitions made to them in Sa- 

tisfaction of theſe' Obligations to be reduced. For upon the one Part it ſeems, that ſince 

they are Creditors who may purſue and diſtreſs their Father, therefore their Father may 
diſpone his Eſtate; And this is both a neceſſary and a prior Debt, and ſo falls not under the 

Act; which declares only ſuch Rights reducible as are granted without true, juſt, and neceſ- 
fary Cauſes. And Proviſions of Children by Contracts of Marriage, are the ordinary allow- 

able Remedies granted to ſuch as, paying Tochers with their Daughters, or providing their 
Sons, deſire to ſee their Grandchildren thus ſecured. But upon the other Hand, it ſeems 

very hard that ſuch latent Deeds as Contracts of Marriage, which Creditors cannot know, 
ſhould be ſuſtained as onerous Cauſes to ſeclude them; and that the Debitor's own Children 
ſhould be preferred to Creditors. And as there can be no Debate as to this Point where 
the Proviſions are made in Favours of the Heirs of the Marriage, becauſe there the Heirs 
muſt repreſent the Granter, and muſt fulfil his Deed; ſo where the Proviſion is made to 

Bairns of the Marriage, yet Creditors were preferred to them in the Caſe of Bannermas 
of El/ick contra Hayſtoun. But _— the zd of July 1673. in an Action, Gordon contra 

Frazer, the Lords found, That a Right to Moveables made by the Father to his Children, 

was reducible at the Inſtance of poſterior Creditors; tho' it was made in Satisfaction of the 
Mother's Contract of Marriage, except the Children would alledge that the Father was not 
| Bankrupt, but had a ſufficient Eſtate to pay the Purſuers; for they thought it much more 

reaſonable that the Children ſhould loſe by their Father, than the Creditors. And yet if 
the Father was a notorious Bankrupt and in Priſon for Debt, an Aſſignation granted by 
him for Payment of his Daughter's Portion, who was married when he was in that Con- 
dition, was not ſuſtained as a ſufficient onerous Cauſe; tho' it was alledged that it was 
made if ogg onera matrimonii, in Favours of a Daughter who had been provided to 

25000 Merks by her Mother's Contract of Marriage, 23. November 1680. Wood contra 
Reid. And the ſame Concluſion would hold tho' ſhe had been married before the Father 
was notorious Bankrupt, albeit the Deciſion bears, that Reid having married her when the 
n _ wa 5 that Condition, he was underſtood to have married her cum periculo of the 
Nin, Eons . ä i, 


IT has been controverted, whether a Right made by a Father to his Son-in-taw for a 
Tocher, be reducible by an anterior Creditor?” And if this be allow'd in all Caſes, Men 
may eaſily prefer their Children to their Creditors; and it would appear, that at leaſt the 
Right ſo made ſhould only be eſteem'd onerous, in quantum it extends to ſuch a Value as 
may be a ſuitable Tocher for ſuch a Man's Daughter, or elſe it ſhould be repute onerous, 
in ſo far as may anſwer to the Jointure given by the Husband, or to the Aliment that he 
is obliged to beſtow upon her flante matrimonio, tho he be by Contract obliged to no Join- 
ture, nor hath any Jointure to give her; Et ita dos, eft titulus oneroſus, ex parte mariti, 
quia datur pro oneribus matrimonii ſuſtinendis, L. pro. oneribus, C. de jur. dot. ſed ex parte 
uxoris dos, eft titulus lucrativus, L. qui liberos ff. de ritu nuptiar. L. fin. C. de dotis prom. 
H uTep OuyaTegcs us eniBrdBy Iaveiuy fa Tedua' dratata. Baſilic. L. 25. $ 1. Har. 
tit. And upon the other Hand, a Jointure to the Wife is titulus oneroſus, in ſo far as it is 
ſuitable to the Husband's' Eſtate, as was found 'November 16. 1665. Watt contra Ruſſel. 

But if the Husband ſhould diſpone all his opulent Eſtate to his Wife, as a Jointure, I think ; 
it might be reduced to a Third, at the Inſtance of prior Creditors; both becauſe a Tierce Mi 
is the Proviſion that the Law allows a Wiſe if there be no Proviſion; and ſo i = = 
TR | 138 N 7 |; uo. 
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Quota. And becauſe Rights made by a Man upon Nh to the Prejudice of his, Heir, 
18 reſtricted to a Tierce; but if the Contract bear the Land to be diſponed to the Son- in- 
law for Love and Favour, that Narative proves tit ulum lucrativum, tho really no other To- 
cher was beſtow'd, and tho a Jointure was given; as was found betwixt Graham and 
Stewart. 51 7 A 4 | | 
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How far a Wife is Creditrix by her Contract of Marriage, and may reduce poſterior 


Deeds as done in defraud of it, is debateable in many Caſes, as to Heretage; but theſe fall 


nvct properly under this Act, but under the AZ 105. Parl. 7. Ja. V. And as to the Huſ- 


8 bles, I ſhall only mention one Caſe, viz. Campbel contra Campbel, December. 
_w_ Alen this ; Canphel, by his Contract of Marriage, rovided his Wife to the Half 
of the Moveables that ſhould pertain to him at his Death, and a little before his Death he 
diſponed many of his Moveables to his Brother; whereupon the Relict raiſes a Reduction 
of that Diſpoſition upon this Statute. To which Reaſon of Reduction it was anſwered, 
to what Moveables ſhould. belong to the Husband at his Death, which was but #azgovoua. 
Liege pouſtie, upon any Part of his Moveables. And as ſuch Clay | 
the Third of the Moveables, were moſt ordinary; ſo, if this were ſuſtained, the Husband 
could not gift to his Brother, or Relations, any Horſe, or any Thing elſe. To which it 
was replied, That if ſuch Diſpoſitions were ſuſtained, the former, or the like Clauſes, would 
be eluſory, and might 1 be evacuated; for a Husband might diſpone a little before his 
Death all his Moveables: This was not decided. But the Lords inclined only to ſuſtain this 
Diſpoſition, if made for ſome probable Cauſe: But if it had been made upon Death- bed, it 


was reducible; or if there had been great Preſumptions of Fraud adduced to clear, that it 


was contrived as a mere Cheat againſt the Relict. But were clear, that if the Donation was 
only of one particular Thing made in Liege pouſſ ie, it could not be quarrelled upon this 


Act. It may be doubted, if when the onerous Cauſe expreſs'd is not true, or if there be 


no onerous Cauſe, but that the Right granted bear expreſly to be for Love and Favour ; if 


in either of theſe Caſes it be not lawful to the Granter toaſtru his Diſpoſition, when quar- 
relled upon this Statute, by offering to prove true and real onerous Cauſes, prior to the 


Debts whereupon the Reduction is founded. And 1. It is without all Doubt, that if the 
Right bear no Cauſe, the Uſer may condeſcend upon, and offer to prove the true and one- 


rous Cauſe. 2. I find it decided, that where the Writ did bear only Love and Favour, 


poſition did bear Love and Favour, and other onerous Cauſes ; the Receiver of the Diſ- 


poſition was admitted to aſtruct the DUpeition, by proving an onerous Cauſe adequate to 


the Worth of the Land; in the Caſe Napier contra Aramore. Which Deciſion may be de- 
bated; for why was Love and Favour inſert, if the Cauſe was adequate: And this was a 
great Preſumption of the Fraud, eſpecially in a Diſpoſition by the Father to the Son; for 
tho' utile per inutile non vitiatur, and that this might have proceeded ex ſtilo, yet in ſu- 


ſpect Caſes, where it is not known that Narratives are much conſidered, theſe Arguments 


are but weak. 4. Where the Writ bears an onerous Cauſe, and that the Cauſe can only not 
= proven; then it ſeems reaſonable that the Perſon to whom it was granted may aſtru& his 
1 

Diſpoſition bear an onerous Cauſe, but if it be proven expreſly that the Cauſe expreſs'd 
is not true, but is 8 and fictitiouſly expreſs' d; I would conclude that the Uſer 
ſhould not be allowed to aſtruct another true Cauſe, and that in odium falſi & calumniæ. 
Even as if the Date of an Execution, or other Diligence, be found to be falſe, the Uſer is 
not allow id to aſtruct the ſame, by condeſcending upon another true Date, and abiding 
at it. | ” „„ | „„ - . . 


Ul 


\HE DoRors alſo condeſcends upon Fi Third Kind of Title, different from both a 
wy: lycrative and an onerous Title; and this they call a mixt Title, Titulum mixtum, 
And an Inſfance of this is given in an Alienation made in defraud of Creditors 


* 


us, L. 7. 


tor prejudged; in ſo far as the Price. received 5 below. the true Value; And th 


That the Reaſon was not relevant for the Relict was 355 Creditrix by this Contract, as 


xarermi, & ſpes ſucceſſionis, but did not hinder the Brother to 3 at any Time in his 
es, providing a Wife to 


tho' granted by a Man to his own Wife; ſhe was allow ' d to aſtruct it, by founding it upon 
her Contract of Marriage. and aſcribing it to make up the Defects of the Lands provided 
to her by her ſaid Contract, Fanuany 1669. La Brae contra Chiſholm. 3. Whete the Diſ- 


gut, by offering to prove that there were other Sums juſtly reſting to him. 5. If the 


apud Celſum S authoris F. de except. doli. vid. Jaſon, ad L. nemo poteſt f. legat. 


for leſs than the true Price. . And even in this Caſe Reduction is competent for the Credi- 
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bo. Baſil. ö. r. & og TwtaryaPnv dee ps exxTTOVOCG E, HY20v, avateererdiro Tpayey Kau- 
| un Haben 5 in Randi Creditorum meorum, minore pretio fundum Are 
1% Fur quod geftum eft, etiam non reddito pretio. But ſince, licet contrabentibus'in emptione & 

: pot ot ſe invicem decipere; and that we ſee Prices of Land very different, every Man 

taking his Advantage ; it may ſeem ſtrange why the Law ſhould prejudge ſo far the Buyer 
7 in this: And I conceive, that except the Price be N made ſo low, upon Deſign to 
cheat Creditors, (any of the Creditors having offered more) or that it is extraordinary low 
in itſelf; ſuch Prices cannot be challenged ; as if a Chalder of Victual, worth truly 3000 
Merks, were ſold for 2000 Merks: But yet I think not that it behoved to be ultra dimi- 
1 Aim, below the juſt Half; for then it might have been reduced by the Civil Law upon 
14 another Head, and ſo this Action had been unneceffary,  -<« N 
: _" Wuzrnes if any Debitor buy a Hazard (Jactum retis, as 1 N call it) be” if he 
# buy a Woman's Liferent at Seven Years Purchaſe, and diſpone his Land for the Price; if 
| ſhe die the next Year, may not I reduce that Diſpoſition as done to the Prejudice of me a 
} lawful Creditor; even as a Minor might reduce ſuch a Bargain, if made by his Tutors? To 
bit which I conceive it may be anſwered, That it cannot be quarrelled if ir was made in the 
6 ordinary Way, and for the ordinary Advantage for which a Man would have tranſacted it 
| if he had no Creditors, and if no Deſign to defraud can be ſhown. And here that Ma- 
1 xim holds, fraus & eventum, & conſilium requirit; not are the Lieges put in mala fide to 
Fl! contract with Debitors in ſuch Caſes. Fo, th VVV 
| ; rr 
| Without juſt. . 
T is not ſufficient that the Price or Cauſe be onerous, but it maſt be juſt; that is to 
Ul ſay, a Price which the Law allows. As for Inſtance, if a Man ſhould loſe a great Sum 
Wil at Game, and for Payment of it ſhould diſpone his Lands, that Diſpoſition might be 
11 0 quarrelled as made without a juſt Price, becauſe the Law allows not the Payment of 
Wil what is 2 at Game if it exceed roo Merks Scars. And fince the Law would not ſuſtain 
1 Action for it at the Gainer's Inſtance, againſt the Debitor who loſed it, much leſs ſhould it 
4 ſuſtain a Diſpoſition for Payment of it againſt the Creditors. And yet this may be ſaid to be 
il an onerous Cauſe ; for the Loſer hazarded as much of his own againſt what he gained, and 
"0 ſo this Game was but the Return of his Money, and like to emprio jactus retis. And tho 
| it may be alledged, that by the 14. Act, 23. Parl. Ja. VI. the Superplus of what is gained 
1 at Game above 100 Merks is ordained to be conſigned for the Poor of the Paroch; and ſo 
lt the Diſpoſition made for Payment of it-muſt accreſce to them, and is ſtill an onerous and 
# neceſlary Debt quoad the Lola, and conſequently is not reducible at the Inſtance of his Cre- 
1 ditors; yet I conceive that ſuch a Diſpoſition would be reducible at their Inſtance, as not 
N made for a juſt Cauſe, fince it is made for a Cauſe upon which the Law would not allow 
oi Action. And the Civilians number what is gained at Game, amongſt lucrative Cauſes, Bald. 
# ad L. 1. C. fi quid in fraud. Patron. And generally what is acquired unlawfully, is by them 
"of faid to be acquired t itulo lucrative, Jaſon hic Num. 8. And thus Diſpoſitions granted 0b 
1 turpem cauſam, &c. may be ſaid to be reducible alſo upon this Statute, as granted without a 
11 juſt and onerous Cauſe, according to them; as it is granted without a juſt Cauſe, to ſpeak 
i [ | in the Terms of this Act. And I think, we ſpeak more properly than the Civilians here; 
N for what is gained at Game, rather wants a juſt Cauſe than an onerous Cauſe, © + 
And neceſſary Cauſes. 
ISPOSITIONS made to conjunct or confident Perſons may be quarrelled, tlio' 
they be made for «juſt and onerous Cauſe, if they be not made for a neceſlary - 
Cauſe: For it may be fraudulent, and be, defigned to prejudize Creditors, except 
the Cauſe be neceſſary, tho' it be onerous. As for Inktance, If a conjunct or con- 
fident Perſon, knowing that his Debitor intends to fruſtrate his Creditors, and to go out of 
the Country, and yet preſuming that a Right granted for an onerous Cauſe wee" 
Ks ; | an auarrelled, 
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8 2 the Price upon char Dei ſuch a Tranſaction may appear to be fraudulent, and 
liable to be queſtioned upon this Act; and theſe Words of it, withour #rue, juſt, and nete 1 


F \ 4 | | a 3 2 * ES : . : 2 52 | f Wy | 135 8 *Y 1 
4% Iſo, that the Laird of Tar/appay having diſpon'd his Eſtate to the Laird of K.. 9 
= | OR Roos, there was a Nelasben of the ſaid Diſpoſition raiſed upon this Act of - 
= Parliament, as being made b a Bankrupt to his Nephew, without an onerous, at leaſt a 
neceſſary Cauſe, in ſo far as tho Diſpoſition was made to Kznfauns the Nephew, for Payment 
of ſeveral Creditors to whom Aznfauns had engaged himſelf; yet there was no 5 | 
upon Kinfauns to have engaged himſelf to thoſe Creditors ; ſo his interpoſing for theſe J 
reditors unneceſſarily, who had done no Diligence, could not prefer them to other Credi- 1 
tors who had done Diligence. To which it was anſwered, That Kinfauns the Nephew, find- '. 
ing no Diligences done at the Inſtance of this Creditor, he was in ona fide to take a Diſ- . 0s ER 
fition to bis Uncle's Lands, with the Burden of Debts owing to other Creditors equiva- 
ent to the Value of the Lands; ſo that tho' the Diſpoſition was made to him as a conjunt 
' Perſon, yet it was not without an onerous Cauſe. And as to the Reaſon of Reduction, 
That Tar/appy was Bankrupt, becauſe there was many Hornings againſt him; it was anſwer- 
ed, That the Act of Parliament determines not what is a Bankrupt, but annuls only Deeds 
done without an onerous Cauſe, and Deeds done in Prejudice of Creditors who have done 
Diligence; neither of which can be alledged in this Caſe. And tho' if there had been 
Horning or Diligences raiſed at the Inſtance of any Creditors, Kinfaunt could not have ta- 
ken a Diſpoſition for Payment of other Creditors, except he had been bound for theſe other 
Creditors prior to theſe Diligences; 5 in this Caſe, Where there was no Diligence, it was 
lawful to him to take the ſaid Diſpoſition, ſince this Creditor had uſed no Diligence. And 
no Buyer was ever obliged to look the Regiſter of Hornings. The Lords upon this De- 
bate reduc'd the Diſpoſition, becauſe there were many Diligences raiſed againſt Tar fareys 
tho' this Creditor had uſed none; and that Tar/appy was in the Abby when he made this 
Diſpoſition, 18. December 1673. But it ſtill remains as a Doubt, Whether as a Perſon may 
receive a Diſpoſition notwithſtanding of an Inhibition, if the Debitor inhibited was ſpeci- 
fickly obliged to grant that Diſpoſition prior to the Inhibition; ſo may not a conjun& Per- 
ſon accept a Diſpoſition from a Bankrupt, for Implement of Obligations in which the Gran- 
ter was obliged prior to any Diligence raiſed by other Creditors? ſince that Obligation 
may be juſtly ſaid to be granted for a neceſſary Cauſe, and not preferring fraudulently one 
Creditor to another, e 6v!:! tron, os mates Moree 
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To have been from the Beginning, and to be in all Time co- 

ming null, and of none Avail, Force, Strength, or Effect, 

by way of Action, Exception, or Reply, without any further 
„ on 3 


Y this Paragraph of the Statute, the Nullity ariſing from this Statute is receivable by 
way of Exception as well as Action, ope exceprionzs, as our Practique terms it: And 
this was introduced in Favours of the Purſuer, who is leſed by the Fraud, whoſe 


— Advantage it is to have his Intereſt ſuſtained to him any Way, and ſo to have his 
Diligence thus ſnortned, ee 2 = 5 e 


For the clearer underſtanding of theſe Words, we muſt conſider, that by the Common 
Law, Nullities are either ſuch as are received 3/0 jure, or ope exceptionis. That is ſaid to 
be null, 22/6 jure, where the Thing is declared null by any e Law, as this is by this 
Statute, quod contra legem fit, pro infecto babetur, & ipſo jure nullum eft. J. non dubium C. de 
legib: That was nullum ope exceptionts, which was not receiveable, except the nullity had 
een proponed, by him to whom it was competent: But in our Law vullum ip ſe jure, & 
nullum ope exceptionis, are the ſame, & termini convertibiles: And with us the pbſition 
15 betwixt nullum ope exceptionis, & acłionis; the Reaſon of which difference proceeds from 
be Favour defigned by the Law, quaad the Form of Procedure. For if any Thing be null 
by way of Exception, it is received W againſt the Purſuit, without raiſing an Action 
n 9 | 8 
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of Reduction, or Declarator; but what is only null by way of Action, needs Proceſs of Re- 
* duction, or Declarator. By the common Law, either a Penalty was not adjected to the pro- 
maiübitory Law, but the Thing was ſimpliciter prohibited, and theſe Things were ipſo jure null. 
6 But if the Law proceeded further, and adjected a Penalty; then either the Penalty was ad- 
jected to the annulling of the Deed: And then the Deed whereby the Law was contravened 
was null, and the Penalty was alſo due, or elſe the Deed was declared null; but ſo that it 
was ſome way allowed to ſubſiſt, but a Remedy was appointed, and then it was not null 1% 
jure, but was reducible by the Way appointed; according to the Principles of the Com- 
mon Law, this Nullity was receiveable zp/0 jure, for quod contra legem fit, id ipſo jure nullum 
eft. But ſo it is, that this Alienation in defraud of Creditors, was declared null by the Law, 
and by this Statute being declared null, that Nullity ſhould be receivable ope exceprionis: And 
et by our Practice, the Nullity ariſing from this AR, is oft-times received only by Way of 
eduction, whereby the Lords have receded from the expreſs Words of the Law: And the 
only Reaſon I can give for it, is, That the Author or Diſponer muſt be called to maintain 
his Right which could not be if the Nullity were receiveable epe exceprionts: And if the Diſ- 
poner were called, he might eleid the Purſuit, by alledging that the Debt, to the Prejudice 
I of which his Right was ſaid to be granted, was payed,: or difcharged, or became extin& by 
=, Compenſation ; neither of which could be known to the Receiver. And yet I findin ſome 
= .. CE.aſes, chis Nullity receivable, oe exceprionis, v. g. If the Right bear, to be for Love and Fa- 
your; for here there needs no Probation that it 1s fraudulent ; and it is a Principle, that where 
the Nullity is founded upon Law, and the Subſumption is inſtantly verified, that eo caſ# the 
Nullity is receiveable ope exceprionzs, And in my humble Opinion, where ever the Fraud can 
be inſtantly verified, it ought to be received, pe exceprionzs, and the former and ordinary 
Reaſon, viz. That the Diſponer ſhould be called, becauſe: he may alledge the Debt to be 
payed, ſeems not to be good, becauſe that Nullity is not competent to be propon'd by way 
of Exception, but where there is a Competition betwixt the Creditor, and confident Per- 
ſons, both pretending Right to the Lands and others diſpon'd, which cannot be but where 
the Creditor has compriſed. And tho' before Compriſing, the Creditor ought to cite the 
Diſponer in his Reduction, which is proceſſus executivus, and previous to, and in order to 
Execution by. Compriſing ; yet after ultimat Execution by Compriſing, it is not neceſſary 
1 the Debitor ſhould be cited upon that Pretence, that he may queſtion the Debt as ſatisfied. 
5 2. I find that Diſpoſitions of Moveables, have been found null by way of Exception, tho 
6 Nullities of Heretable Rights are not found null, without Reduction or Declarator ; and thus 
it was decided, 16. June, 1671. Bouer contra the Lady Coupar: The Reaſon of which Di- 
ſtinction muſt proceed from this, viz. that mobilium vilis eſt poſſeſſio, 87 i aÞavh, as the Greek 
calls it; and therefore the Law requires not ſo much Solemnity to their Conſtitution, nor 
Deſtitution, or Revocation. 3. I find, That where the Right quarrelled, is parvi moment, 
the Lords admit the Nullity to be receivable, ope exceptionzs, 5. fanuary, 1669. But here the 
Parties were poor, which I find they do alſo in Nullities ex capite inhibitionis &c. in ſmall 
| Matters, and betwixt poor Parties, aam de minimis non curat lex, & de minimis ſummariò jus 
dicit prætor. Since there the Subject-Matter is not able to bear large Expences. 4. I have 
obſerved, that where the Nullities did ariſe incidenter from another Purſuit depending, that 
there it was received, ope exceptions, leſt the other Proceſs ſhould ſiſt, as was found in the 
Caſe Haliburton contra Moriſon; where a Reduction being intented at Haliburtou's In- 
ſtance of Mori ſon's Right, ex capite inhibitionts, it was alledged, That Mori/on's Diſpoſition 
depended upon a Right prior to the Inhibition. To which it was replyed, That that Right 
was null by the Act 1621. Upon which Debate, the Lords ſuſtained the quarrelling of this 
Right, by way of Reply; but I thould rather think, that where the Right is betwixt moſt 
confident Perſons, fuch as Father and Son, that eo caſu the Nullity ſhould be receivable b 
way of Exception, both becauſe the Cheat is eaſieſt, and moſt unfavourable : And becauſe 
the Father, or very near Friend, . have made all concurr willingly to defend the Right, 
8 _ Neceſlity of being called, which is the Reaſon why Neductions are ſo neceſſary 
in other Caſes. | JJV 


FFC 

And in Caſe any of His Majeſty's good Subjetts (nouays Par- 

takersof the Fraud) have lawfully purchaſ d any of the Banks 
 rupt's Lanas, for a juſt and competent Price, &c. 

Tis much debated amongſt the Doctors, if Attio Pauliana be Actio reahs, Fr not. | The 


Gloſs and ſome Interpreters aſſert it to be 'only a Serial Action: And they conclude 
ſo, becauſe the Poſſeſſor of what is alienated in defraud of Creditors, is not liable to this 


. Aktion, except he be particeps fraudis, or elſe have acquired the 'Thing ſo alienated 
without any onerous Cauſe, that it is not the Poſſeſſion, but the Deed of the Poſſeſſor that 
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Perſon, did bear Love and tat Cu and was made to a confident Perſon ; in that Caſe, the 


| Nullity, & /cire, & ſcire debere ægquiparantur; and this was found in the Reduction of a a 
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is conſidered. Our Law agrees in this with the Civil Law; for by this 2 U ir i „„ 
5 2 8 who have N ee the Thing alienated in defraud of Creditors, ſhall not be 
table to this Reduction, but ſuch only as are Partakers of the Fraud, and have not payed ag 
juſt Price to the interpoſed Perſon. As for Inſtance, one diſpones his Eſtate to his other 
Brother or Brother-in-Law, without any onerous: Cauſe, which Brother, diſpones it again to 
a Stranger who knew- nothing of the Fraud or Relation; and who pays a juſt and adequat i 
Price for it. In which Caſe, a prior lawful Creditor, may reduce the firſt Alienation made 
to the Brother, but be cannot reduce that Alienation that is made by the Brother to te 
Stranger: And yet if that Stranger did either know the Relation; or that the firſt Conveyance. - 
was fraudulent (which the Act calls the being Partaker of the Fraud) or if he payed not an 
adequat Price, then and in either of theſe Caſes, the Creditor may reduce even the Diſpo- | 
Gtion made to the Stranger. He is ſaid to be Partaker of the Fraud, to whom it was inti- 
mate by the Creditor, that he ſhould not buy, /. ait prætor F. hoc tit. which is founded up- 
on excellent Reaſons, and would certainly hold in our Law ; tho I remember not that it is 
already ſo decided. For this Intimation would take away the bon fades, upon which the 
Privilege granted by this Act, to ſingular Succeſſors, is founded. r 


Bur the Third Party's Knowledge, that it was to the Behoof of the Bankrupt, or of the N 
Confident, 1s ſtill ſufficient to take from him the Benefit of this Clauſe; which being grant- : OR 
ed, becauſe of the Third Party's bona fides, cannot reach toſuch, whoſe Knowledge put them. 
in mala fide, as was found 22. June, 1669. Hamiltoun contra Hamiltous and the Vikount of 

Frendraugbe. . e NEE i0s VV 


* 


A As allo, if the Diſpoſition made to the firſt Receiver, whom this AR calls the ititerpoſed ; 
Right is reducible. For in that Caſe, the Third Perſon buying, ought to have known the 


Tack, 1672. Hay contra Famiſon, tho that Tack had paſt thorow many Hands; and to e 7 f 
ſingular Succeſſors, who had acquired their Rights for onerous Cauſes. 1 


As alſo, if the Right diſpon'd to the Third Party did bear the Relation, or if he knew 1 
it, he who acquires the Right is oblig d to inſtruct the onerous Cauſe, and ſo ſhould get 
up. the Inſtructions of it for his own Security, which the Lords found, he is oblig'd to pro- | 

duce for proving thereof, 24. January, 1680. Crawford contra Key: For tho it may be con- 

tended, that the Third Party cannot be ſaid to be particeps fraudis in this Caſe ; yet this 

Clauſe ſecures not ſuch as acquire from 1 Perſons, where they are not partitipes fan- 

en 
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compriſed, which any Creditor might be induced to; whereas, few would adventure to 


buy originally theſe Rights, as ſaid is. This Caſe was debated in July 1666. betwixt Zack 


and Fack, but was not decided; and it did divide the Opinions of very able Lawyers. 
Ir may be doubted alſo, whether (if the Receiver of the Right from the interpoſed Per- 


ſon, knew not that the Right was fraudulent the Time of the Alienation, but knew before 


he received the Thing ſold, that the firſt Alienation was frandulent,) this Right be 


' reducible or not. And it ſeems, that if he knew either the Time of the Vendition or Tra- 


dition that the Right was fraudulent, that he is particeps frandis, and ought not to have the 
Benefit of this Exception; for tradir:onibus, © non venditionibus, transferuntur rerum domi- 
nia, and ſo he cannot be ſaid to purchaſe a Right bona fide, who knew before Tradition 
the Fault of the Right diſponed ; and he might have kept the Price in his own Hand till 
Tradition, and ſo needed not have been prejudged. Likeas, it is a Principle in Law, that 


bona fides requiritur in emptionibus ; & tempore contractus, & tempore factæ traditionis, L. 2. 


H pro empt. & L. Fin. F pro ſolut. 


Tuc' the Doctors give as a Rule that ſuch Alienations are reducible, as are made with- 
out an onerous Cauſe, and where the Receiver is particeps fraudis; yet they except Two 


| Caſes from this Rule: Firſt, Deeds done in Prejudice of the Fisk, or of a City, or Incor- 


on made thereof, even to a Buyer who was not particeps fraudis. 


poration, which they declare reducible, tho” the Receiver was not particeps fraudis, L. 2. 
C. de debitore Givitatis, But I think this moſt unreaſonable; nor would it hold in our Law: 
For as the Act makes no Exception in Favours of the Fisk, ſo in dubio, ſemper contra fi. 
cum reſpondendum. And ſince this Third Party is only privileged becauſe of his bona fides, 
ſee not why he ſhould be prejudged by the mala fides of his Author; or why he ſhould 
loſe his Privilege where he can alledge his bona fides. The Second Exception is in Favours 
of a Patron who might revoke the Goods ſold, tho' the Buyer was not particeps fraudis, L. 
1. A. | quis in fraudem patro; but in that Caſe he was liable to pay the Price, ibid. we 
have no Uſe io this in our Law: And yet by our Law, Maſters have ſuch a tacita hypo- 

theca, in the Farms that grew upon their own Ground, that they may reduce any Diſpokti. 


* 


So favourable likewiſe are ſingular Succeſſors, who are not participes fraudit, that a Tack 
being craved to be reduced ex capite fraudis, as mes and delivered blank quoad the Iſſue 
or Fadurance, and in the Blank 81 Years being filled in; whereas 19 Years were only com- 
muned upon: This:was found relevant to reduce the Tack quoad the Tackſman, who had 
acquired Right to the Tack, but not qwoad a ſingular Succeſſor, for an onerous Cauſe, with- ' 
out; being par ticeps fraudis, x. December 1671. Creichton contra Creichton and Hannans. And 
a Diſpoſition: being craved to be reduced, as granted by a Perſon who was only a Truftee, 
having given a Backbond, the Diſpoſition, tho made as faid is, to a ſingular Succeſſor, was 
found to be reducible, if the Right was made without an onerous Cauſe; or that the ſin- 
gular Succeſſor knew of the Diſponer's Backbond, tho' it was but a perſonal Obligement, 
and not in gremio juris; and conſequently could not in Law have otherwiſe affected a ſin- 

ular Succeſſor, 20. November 1671. e Workman contra John Crawford. And it has 

een often found in our Law, that tho' Gifts of Eſcheat, taken to defraud Creditors, be 
reducible in the Perſons of ſuch as took them; yet they are ſuſtained, when eſtabliſh'd by. 
Aſlignations in ſingular Succeſſors noways Partakers of the Fraud. And an Aſſigney is not 
in Law obliged to ſuffer his Cedent to ſwear in his Prejudice, if his Aſſignation be made 
for. an onerous Cauſe; but if either. the Aſſignation be granted without an onerous Cauſe, 
or be made upon Deſign to preclude the Debitors from theſe juſt Remedies; then whate- 
ver is competent againſt rhe Cedent, is competent againſt the Aſſigney: So that we may 
eſtabliſh this general Rule, viz. participes fraudis, have never the Privileges competent to 


436 ELITE | x bp n #7 * beg FEE. . 5 on 5 $ | 1 D „ 3 5 3 A? ke f | 
Ir the Diſpoſition has been made to the interpoſed Perſon for Payment of a Price, but 


the Price is not equivalent to the Thing fold, then in ſo far as the Thing exceeds the Price 
the Diſpoſition: wil be reduced, but it will ſtand ia quantum; even as a Diſpoſition made to 
a conjunct Perſon will be valid in ſo far as it is onerous: For in neither of theſe Caſes is the 
Diſpoſition abſolutely revokable; but either the conjunct Perſon in the one Caſe, or the ſingular 
Succeſſor in the other, will be obliged to make up the true and juſt Price: As was found in 
the former Caſe; Henderſun contra Andor ſon, and the 17. January 1632, Shenecontra Bet ſon. 

hich is likewiſe more fully clear by theſe Words of the Act, vis. Providing ahways, that 
much of the ſaids Landi, Goode, or Prices thereof, ſo truſted by Bankrupts to interpoſed 


| Per ons, as hath been really paid, ſhall be allow'd unto them, they making the reſt furthcoming 


7 


to the remanent Creditors. And the Reaſon of this is, becauſe the Law did not abſolutely 
e the Alienation, but only did reprobate it, in ſo far as it was done to the Prejudice 
t Creditors; and thereforę, the Law reſolving not to purſue its Revenge further than its 
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Deſign, did/reaſotiably ordain, - that theſe Diſpoſitions made in defraud of Creditors, ould 


only be quarrellable, in ſo far as the Price was not equivalent. This is likewiſe fit for Com- 
merce, which is never reſtrained in ſo far as is abſolutely neceſſary: And this is very ſuitable 
to the Analogy of Law in other Caſes; for thus, according to the common Law, he who 


had taken an Obligation for more Annualrents than the Law allow'd, did not thereby loſe all 


his own Annualrents, but only loſed them in ſo far as they exceeded the Qyota preſcribed 
by Law, L. Placuit F de uf#ris. And a Donation bearing a greater Sum than the Law al- 
low'd, when the Donation was not inſinuated or regiſtrated, did not loſe the whole, but 
only quatenus Mao definitionem legis L. Sancimus, C. de donat. And in our Law. tho' it 


be y expreſs Statute appointed, that Tacks ſet by inferior benefic'd Perſons; without the 
Conle 


nt of the Patron, for longer than Three Years, ſhall be null; yet e theſe Thres | 


Years they are ſtill ſuſtained, and are not annulled in totum. And albeit by another Statute, 
all Bonds and other Writs not ſubſcribed by the Party, or Two Notars for him, be declared 
null, if exceeding One Hundred Pounds ; yet tho granted for a 8 eater Sum it will be valid, 


And tho' Witneſſes can 
prove nothing above One Hundred Pounds, yet tho' the Sum craved be greater, the Pur- 


WT ſuit will be ſuſtained to be proven prout de jure, if reſtricted to One Hundred Pounds. And 
W yet I confeſs, that theſe Arguments from Analogy do not in this abſolutely hold; for in ſe- 
WE veral of theſe Inſtances, the Deeds ſpecified habent indrviduam formam, preſcribed to them 
by the Law, © ub; at7ns eff individuus, ratione forme, ea non ſervata, actus omnino corruit, 


& utile per inutile vitiatur. But the Arguments taken from Donations & ab uſuris, qua- 
drate with this Caſe, or at leaſt the Argument ab aſuris does. 


FE P 


But the Receiver of the Price chall be holden to make the ſame 
 furthcoming to the Bankrupts true Creditors, for Payment 


f 


of their lawful Debris. 


H' the interpoſed Perſon be particeps fraudit, yet he is not by the Act liable 


has diſponed the fame to a Fhird Perſon; But there will be deduced or allowed 


4 


: to hith, fo; much either of the Land Or Price as he has given Or paid to lawful 


Creditors, and the Superplus is to be furtheoming to the other Creditors who want their 
due Payment; and that not without new Diligence by theſe who have reduced the Right 


do reſtore the Land, or others diſponed to him fimply, or the Price thereof, if he 
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granted to the interpoſed Perſon, by Arreſtment or otherwiſe. But if the Creditor who 


has prevailed in the Reduction, had not done Diligence to affect the Land, or Price, in the 


Hands of the | interpoſed Perſon, either by Comprifing or Arreſtment, he muſt, notwith- 


ſanding the Decreet of Reduction affect the ſamè: Otherwiſe, other Creditors doing Dili- 


gence will be preferable, ſeeing Reductions do not ſettle a Right upon the Creditors to 


their Debitor's Eſtate, but they only ſweep * fraudulent Rights as may ſtand in the 
Way of their Diligence and Execution, and hi 
Debitor's Eſtate. JFCCCCCCCCCCCCC CCC | 


"os CACY 77 
** XY * *, 


i * : 


Aud it shall be ſufficient Probation of the Fraud intended a. 


gainſt the Creditors, i they, or either of them, shall be 
"able to verify by Writ or Oath of the Party Receiver, that 


be ſame ua made without any ue Cauſt, & c. 


OR clearing of theſe Words it is fit to know, that the Word Fraad is variouſly 


pro periculo alicujus incommoas, L.1.f.ad L. fakid, pr 
F. de reg. jur. pro priuatione juris, L. 2. V. de his' 


* * 
1 
» 


Fraud ſignifies the Prejudice ariſing to the Creditors by unlawful Alienations. And even in 
the Civil Law, it was taken ſometimes. pro _ Pecuniario, L. is ff. que in fraud. credit. 
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uſed by Lawyers; it is taken 12 . gapitali, L. cum age F. 2 _ 725 7 
"Fl o impoſtura, Li aliud eſt frau: 
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nder them thereby to get a Right to the 


que inteſt. delen. But here, 
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Ang he is ſaid to defraud his Creditor who prejudges kim by that Alienstion, without Ne- 
ceſſity of proving any previous Deſign of cheating; for that Deſign being a ſecret and latent 


Act of the Mind, the Law which deſigned mainly the Indemnity of the Creditor, would 


not burden him with ſo narrow and difficult a Probation. But preſumprione, juris & de jure 
concluded that Alienation to be made in defraud of: Creditors which wanted an- onerous 

. Cauſe ; and this is fraus in re, tho not in conſilio. And Lawyers have well diſtinguiſhed 
 fraudem in re, a fraude in comſilio, Accurſ. ad F in fraud. zuſt. quib. ex canſ manum. which 


is ſuitable to the Diſtinction uſed by the Law itſelf, in the Title de dolo inter dolum ex pro- 
poſito, & dolum ex re ipſa: For fraus & dolus differ only as genus & Jpecres. Fraus being 


more general than dolus, as is- fully proved by Bargalius, de dolo, Lib. 5. C. 4. But albeit 
the Civil Law makes Alienations in conjunctam per ſonam, to be only ſufficient Probation, // 


aliæ præ ſumpt iones concurrant, L. ſi quis C. de bon; damnat. Burgal. de dol. C. 8. L. 5. Num. 
43. = our Law makes the Want of an onerous Cauſe: per ſe, tho! nothing concur, to be 
a ſufficient Probation of the Fraud againſt a conjun& or confident Perſon. And albeit by 


the Civil Law, F & eventum, & conſilium deſiderat, j anary uai απν ννν pa, ual THERE 


rice. Baſil. L. 15. 6. F. yet our Law requires only. fraudem. ex eventn, without conſider- 
ing whether there was fraus in conſilio. For albeit he who received the Diſpoſition knew 
not that the Diſponer had Debt or. Creditors, yet if the Eſtate of the Diſponer was not 
able to pay his Debt, our Law will reduce that Diſpoſition, . if made without an onerous 


Cauſe; Lie Pur alſo expreſly contrary to L. 6. $4. Baſil: h. Tit. que in fraud. cred. 0 en ei- 


Ses Ts anataola Ts de,, Tow Ti Tg G, v ron .0u54 6 w What Pro- 


bation ſhall be ſufficient in Reductions upon this Statute, is determined by this Paragraph; 
and tho' the Statute appoint the Probation to be by the Oath of the Party Receiver, or by 


Writ, bearing no onerous Cauſe, or bearing to be for Love and Favour; yet the Practiques 


has in this Point ſo varied, that it will be fit to reduce our preſent Deciſions into theſe Con- 


cluſions. 1. Narratives, bearing the Diſpoſition to be for true and onerous Cauſes, being but 
the Aſſertion of the Party Granter, does not prove the Cauſe to be onerous ; elſe it would 


be very eaſy. to elude the Act. 2. Tho! the Narrative does not prove for the Granter, yet 
it proves againſt him, Nam verba narrativa, as Craig obſerves, Pag. 145. licet ſæpe falſiſſima 
Probaut tamen contra proferentem; and therefore, if the Diſpontion quarrelled be made to 
a conjunct Perſon, and bear to be made for Love and Favour, it will be reduced, tho' the 
Perſon to whom it is granted ſhould offer to prove the onerous Cauſe, as was found in the 
| Caſe Stewart contra Graham. Nothing can prove better the Deſign of the Parties than a 
_ Writ under their own Hands; for as this cannot fail, ſo if the Receiver ſhould be allow'd 


to lead a ſubſequent Probation for proving the onerous Cauſe contrary to the Writ produ- 


oed, it is very probable, that he might uſe indirect Means for proving the ſaid onerous 
_ Cauſe, and this might both diſappoint the Creditors, and open a Hoor 
imputet, the Purſuer who accepted of a Writ, bearing ſuch a Narrative. And yet there be- 
ing a Reduction raiſed of an additional Jointure made by Sir John Falconer to his Lady upon 


to Perjury; & /ibz 


this Act of Parliament; the Lords allow'd her to prove the. onerous Cauſe before Anſwer, 
albeit the Contract bore to be for Love and Favour; for ſhe being a Woman might eaſily 


_ lapſe in taking a Right with a wrong Narrative. But ſhe having only inſtructed this onerous 
_ Cauſe, by producing Bonds to which her Mother or Siſter kad Rig 
Nuß among Sir John's Papers; the Lords would not ſuſtain the 
Right produced by them thereof to Sir Joùn prior to the additional Jointure; but they would 
not ſuſtain the Mother's offering now to make a Right, becauſe the Buyer of the Land ſee- 
ing the Right null, as made for Love and Favour only, could not be prejudged by making 


ame, becauſe there was no 


up a Title poſterior to his Right. And thus it ſeems that verba narrativa, which is the 


Reaſon here preſs'd, probant only preſumptive etiam contra preferentem ; and fo the Preſum- 


ption may be taken off and elided by a contrary clear Probation, eſpecially where the Writ 
is granted to Women, ignorant Men or Soldiers, or even to ſuch as are judicious, if they 
were abſent. This Deciſion was betwixt Glenfarquhar and Sir John Falconer's Lady, in 


January 1688. 3. A Right made by very conjun& Perſons, ſuch as Father and Son, or made. 


to Perſons againſt whom there lies a Preſumption of Fraud, either becauſe of the Relation, 


or becauſe the Receiver had no viſible Eſtate where with to acquire ex titulo oneroſo; in that 
Caſe, tho' the Right bear an onerous Cauſe, yet the Receiver muſt prove the onerous Cauſe 
otherwiſe than by the Narrative. 4. If the Diſpoſition bear, that the fame was made for ſa- 


tisfying of Debts owing by the Diſponer, or for de a Debt owing to the Receiver; 
he muſt prove the onerous Cauſe: As was found 23. March 1624. Duff contra Kellie, tho 
the Diſpoſition there was made only to a Brother-in-law. And the Reaſon of this ſeems to 
be, becauſe if there was any antecedent: Debt, that Debt may be eaſily proven; and the 


Lords have 3 ſo far according to the Preſumptions of Fraud which have appeared, 


that where Bonds have been produced, proving the Diſponer to be Debitor prior to the Dif- 


Poſition, they have yet ordained the onerous Cauſes of theſe Bonds to be proven; becauſe 


if confident Perſons d to cheat their Creditors, they may as eaſily grant Bonds bearing 


borrowed Money, and then Diſpoſitions for Payment of 'theſe Bonds, as they may fimply 


grant 
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grant Diſpoſitions bearing onerous Cauſes. ; And as a Minor's Diſpoſition would not be found 
proven >: For | 885 onergus Cat eth rantech for Payment of a preceding Bond; ] lo. 
neither thapld'a Diſpoſition granted Wia Bankrupt: For a Bankrupt 45:83, prone to cheat 
as 3 Minor if to be cheated: And therefore, if the: Preſumptions of Fraud be very ſtrong! 
they will otdain the Party ee even of the preceding 
Bond, by the Parties whe receive tand the Witneſſes who were preſent;/.orcelſe will or? 
dain the concealed: Bonds; to be produced, or at leaſt the Party Receiver to depone there 
upon, as was found Decemper 1671. Duff: contra Guboden, and December 1653. Campbell d. 
ainſt Campbel. In which laſt; Cats, a Woman being. Creditrix by her Contract of Marriage, 
as being provided to 17 Half of the Moyeables which ſhould. pertain to her :Husbanduthe/ 
imme of his Death, and to 200 Merks out of the other Half, purſued Reduction of à Dif- 
pooſition made to her Husband's Brother of his Moveables, who defending himſelf. by a 
1 Diſpoſition made for an dend gu vr a Bond granted by his Brother to him, it Was 
= urged, that the Brother, to whom the Diſpoſition was made ſhould prove the onerous Cauſes 
E | of hat Bond: For tho the Bond bare onerous Cauſes, yet it is eaſy by ſuch Bonds to cheat 
= Creditors, And it was preſumeable in this Caſe, that the Bond was not granted for an ones 
dus Cauſe,” ſince Payment of Annualrent and Execution was deferred till the Granter's 
FF Death. Not withſtan ng of which Preſumption, the Lords atlow'd.the Receiver to give his 
Ou upon the onerous Cauſe, eſpecially ſeeing it was ordinary for Brothers to ſpare their 


— 


Brothers, 8 a8 to Annualrent and as; to Execution: And much more when the Brother 
= who granted the Bond was ſick, and would die ſhortly in all human Probability. Nor did 
they think fit to burden the Receiver with other Probation of the onerous Cauſe, ſince the 
Diſpoſition bare to be for onerous Cauſes, and the Bond was produced, bearing to be for 
onerous Cauſes alſo. So that to require a higher Probation backward, was dare progreſſum 
in inſinitum, And it was well known, that Brothers have ſuch private Tranſactions, Truſts: 
and Lending, that they pay and receive Money to and from one another, without Witneſſes. 
5. When Bongꝗs are SY to trafficquing Merchants who are Brothers- in- law, or ſuch Re- 
lations. as are known to be Men of Integrity; it is hard to put them to prove the onerous 
uſe otherwiſe than by, their Oath: Fer Merchants and others uſe not to adhibite W 


5 
* 


ſes to all their Bargains, and in many Gaſes they cannot have Witneſſes to their Bar 


144 1 nd 14 6 * * tin t | 5 
e onerous Cauſe of his Diſpoſition to, Howar's Moveables, tho he alledged that 
ondit n; by his having a Diſpoſition, than he would have been 


* 


rove the onerous Cauſe. As for 
Creditor of the Sellers could force 


1 at he was Witneſs. to ſuch a Bond, and that he heard the Granter of the Bond ac⸗ 
W knowledge that he was Debitor, to be ſufficient. Adminicles;; being joined to tue Defenders 
Oath of Supplement. And in the Cafe abe e . November 1669. Ander ſons Diſpoſi- 


8 


9 


ums owing before the Diſpoſition th ls 
5. he Perſons to hom the Money was paid, and 
ee the Purſuer's Iniſtance, tho after the Diſpoſi- 


were pitd: And Jet, where the Diſpoſition did bear toe 

Fu: particularly for Pa Went -De&bts after ſpecified, and ſ ; 
N Ink, the, Iertls would not allow theſe 
o prove, tl Bie were filled: up before the 
| g a 3 after which Time, there being jus quæſitum to him by 
gez a8 no Diſpoſſtion could have Ne to his Prejuflice, ſo neither could he 
5 by klling up other Creditors Names khan theſe contained-in-chevfirſt Diſpoſis 

were &aly to cheat all Creditors, by ſuch B 


b ſuch Blanks, G And yet her it Wag off 
ven, th 


en, that, t Was communed.exprelly at the very Time of the granting of the 
| if theſe 3 9] 1d:be 3%! 15 2 J — — ar 


Hon of e Iilpoligon, wfüch was, prior to the Creditors Diligence, 17: 
Lady Lucie Famil 


ue ol Dung, and others, e 
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Tauss a may techgzie the contrary Deciſiohs . uur to be found u 21 1 this He: 7 
The as the a2. e 16 30. 45 ke contra Mr "Mark Ker, wherein the L 


bat the Purſuer iought t the} Bond was made without any juft or net ry” s 
ſe, eicher by Writ or * the ' Oarh: of 'the Party-Receiver of the Bond; and found no, 
Neceſſity to burden the Receiver of the Bond to prove an onerous Cauſe thereof. any other. 
Way chan by the Bond itſelf ; becauſe, as is there obſerved, when Parties borrow Money, or i 
contract mutually there is no other Way to prove the Borrowing or Contracting ng, but by the 2 
Writ then made and found expreſly, thar this was not a Negative \ Ar roves itſelf: And: = 
upon the 12. February 1622, it was 250 that this FAT of the 125 ; i RR, TH al 9 
Nee and e e e 190 E 
: 70 1 17 7 * 

Ir ſeems likewiſe char If dhe n "hs! 1851 the he Was hot as to Fir ihe Dok 
atherwiſe, that then the Probation ſhould be ſe — (hg iger: And tho the Oath-of Ro 
Receiver thould not be taken as a fall Probation, yet if the Receiver of the Di a have 
in any formet Purſuit been forced to depone upon the” Onerouſneſs of the Cau that Oath. 
aught to any Preſumption of Fraud; for the that Purſuit ſhould not bind an other 

than the Þe - ow » who were Parſaer or Defender there, as what was inter alias 75 ns 
7 aliit non Hacer; eg the Receiver having been put te fear; ought to have this Advantage. To 
as he had that And that Oath being upon the fame Subject- matter, it ought to be 
ſſill much reſp — Ty fince this Oath is only required to; 1 the Jydge as to . 
Truth of die ebe aͤ to the Onerouſneſs of the Caine. 3 ou 
107 0 67 güne wh99 
Waxrurk a Dif ation procured by a Tutor to hñis Pu pil may be quired” a8 e 
in Gefraud of lawful Creditors ; and how the Pen may be proved | in that Caſe, may be doubt - 
ed; for it may ſeem, that no Man's Right ean be taken away without ſome Act of his own, 
and a Tutor's Oath cannot prejudge his Pupil; for a Tutor ma make his Pupil's Conditiqu 
better, but cannot make it worſe. And pet there may de vo diſtinct Caſes conſider 2 
| here; one is if the Diſpoſition be Kanter without! FA onerous. Cauſe ;* and thers 
is n Doubt but ſuch Diſpoſitions may be quarrelſed; for if the Minor cannot inſtruct an. 
onerous Cauſe,” his Difpoſtion is null: And thereof be no Difference as ta this, betwixt. 
EE Maiors and Minors.” And in this Senſe is to be underſtood, L. 6. '$ 10. b. r. Ji quid ci. 
SS... paar off, in Frauen creditorum, Labeo ait; onnino APO ly eſſe, © qaia pupilli ig. 
norantia non” debet oft rapitoſa crediforbits, ip. MA . agrees TAR 2 6. 90. 
Baſil. 5, r. tho it be the — general; et 1 e ngen Ert rc a2)" avargeneral. 
| gr Second Caſe is, when the Tuter pald a Price bet hi Z bun Name, but knew it Was 
granted to defraud the Diſponer's Cn 7 ſeems that tho' à Tutor cannot depone upon 
Rights not acquired by the Tutor himfelf,' in Rights acquired py himſelf he may depone, 
his Oath'acknowledging the Fraud Tag the Pupiks R Uoht acquired: -by his Tu- 
tor; for quem 8 SE has eum ft 15 S e np et And that there 1s no Res: 
ſon the poor Creditors ſliould be prejud ge inſerting the Puf it's Name, but $5 ought. to 
2 tis Tutor. But yet I incline Tather to > inks that if any Tutor knowing that ſuch a 
Dobitor was to defraud his Creditors, did lend out my Money 2 Huy Land i in my Name; that 
tho* His being Partaker of the Fraud might have au alle inis Right, if it remained i in his 
own Perſon,” yet his Fraud being merely perſonal, cannat prejudge me who was innocent, 
no more in if my Factor would collide my ſuch a 7 itor, For his Oolluſion pre- 
judge me. And ſo e their 9 can prove againſt me; for their Fraud is not rele- 
vant; againſt me, except iif 10 far as I have received dvantage. by the Fraud of my Tutor 
or F on In which Caſe, Deeds either done by the Minor 8 ſelf, or by his Tutor, are re- 
ducible at the- Inftance of awful Creditors, Z. 10. $ 3. Baſil. 5. . Sc“ nde ue og eld o reg - 
em Ti! TS Dry Ogo devot sig 'ogoy E AKoiaioTERU p< Varrerrat: But if Minors 
fell-any Lands in defraud of their Oreditors, then if they ſell without the Conſent of their 
Tutors or Curators; the Alienation: will be-#p/0 jure null, 1 ſo needs not be reduced: But 
4 oa the Diſpoſition was made with the C onſent of Tutorß and Curators, tho! i it be reducible 
mr e and Leſib ni; Jet t the Miner's Creditors cannot raife a Reduction ex. hoc ca- 
— Er that * 18 p onal, ner egreattur per ſonam minors.” But the Creditor in this 
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Eads, muſt compriſe the 07 Action competent to the Minor, and as having Ri bt to 

de Acton hy ber fore be may" reduce the Nor done þy the Minor, | 177 880 
dun 03 — — WA 20190 907 eh eee, 
Wuxr usw Degener theſe Re lüctions ex te frond, -may be forced to depone P 

e he was partie Fee Gia e 0 1155 debe that he cannot : For he 

| bbing/Partaker! of: the by this Statute, defates wp ſuch as are oft of it. And by 
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e wpbilt: offieis, Pa cceflic 15 ſuch Contrivance 

7. Fabruary 107 300 . Elifabeth Biinet contra Sir 905 . ; - And H. eren in 5 
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and Children, I conceive it is equivalent as if it were converted to his own Behoof; tho! this 
Act do not expreſly bear it. : ind. 23.001 £01319; 


F PHoOW 157130 HTS 222) 91039790 hog FS 80 ee 1 04 Ws Dail 9 8 L to, , © 0 | 
DOUrox this Part of this Act aroſe lately the enſuing Debate; Hermiſtoun being obliged to 
pay the Lord Sinclair $000 Merks as an Annuity, and for his Aliment: This Obligement 


the Gift of my Lord's Eſcheat, and 


: pe this Gift was granted truly to-Georgy.in Contemplation of his former Right; which former 
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Ao Preſumprignof ch fraudulem Diſpoſition of the Bankrupts Eſtate, is 
it the Price of the Debitor's, Eſtate was, converted, or to be converted to the De- 
bitors own Uſe. and Profit. And this proceeds upon the ſame Reaſon whereby | 
tte Rebels Eſcheat is declared null, if he be ſuffered to remain in Poſſeſſion, AF 
147. Parl. 12, Ja. VI. And as by that Act, the ſuffering the Rebels Wife or Bairns to re- 
main in Paſſeſſion, is equivalent, as if the Rebel himſelf remained in Poſſeſſion; ſo if it 


can be proven that the Price of the.Debitor's Land was applied to the Behoof of his Wife 
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Was 55 to Jahn H att, and was by him transferred to George Cockburn, who did pay 
ſeveral Debts for my Lord; but finding that his Payment might thereafter be challenged by 
my Lord's Creditors, as made in Prejudice of them who were prior Creditors, he did take 
ALT A | ab Backbond to the Exchequer, : wherein he obli- 
ged him to count at the Sight of the Exchequer, for the Superplus that exceeded the Pay- 
ment of the Debt truly paid, or to he paid by him for my Lord. The Creditors having 
quarrelled thoſe Payments upon this Act 1621. as made to their Prejudice, becauſe tho” it 
was free to the Exchequer to gift my Lords Eſcheat, and to burden it with any Backbond, 


it Was, null as made to defraud them, and for the Uſe of- their Debitor; and the Right 


made to him was null by this Clauſe of this Statute; by Which, all Rights made to any Per- 
ſon are preſumed fraudulent, if the Price be converted to the Behoof of the Debitot! And 
if this were allow'd, poor Creditors might ſoon be cheated by ſo eaſy Contrivances. And 


by ths Majeſty may prefer a Donator; to the trug/Creditor, where that is chiefly deſigned 


lis Majeſty, yet whe e Perſon who had formerly defrauded 
reditors. merely to palllate the Fraud; in that Caſe the Gift /aborar . codem vitio, being 
Wo taken for the Behoof of the Debitoxs, and ſe , i null hy the former A x 
Þ VI. But this was repelled, becauſe the Lords, found, that wh: 

t upon this Statutes yet e Eſcheat 


47 147. Parl. 12. | . 
er might be ſaidagainſt 2 
ads N for 


we, 


bligein ment to t 
ſtance, was 4 — to defend the Undertaker againſt prior Creditors; for the Right” 
being at firſt quarrellable at their Inſtance, as done in defraud of them, it being a Right made 
for the Behoof of the Debitor, it could not thereafter convaleſce, by undertaking the Debi- : 
tot's Debts. For it was all one to pay the Money to Smclair's' Debitors, as it Woüld have 
been to have paid it to himſelf. And if the Money had been paid to my Lord to the End 
he might have paid them, the Payment might without Doubt have been Fer and 
yet a Deed once quarrellable * thereafter convaleſce, if there was no Fraud in the firſt 

Contrivance, v. g. if an Uncle "ſhould diſpone his Eſtate to his Nephew who kflew not of 
his being inſolvent; this Right might be reduced upon this Statüte; and yet if thereafter the 
Nephew ſhould h fide undertake the Uncle's Debts before any Diligences done by the 
Creditors, his Diſpoſition would be ſuſtai wed, in ſo far as true Payment was made! 12191 8 
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may e doubted whether the 


fraudulent and unworthy Obligations; for there it behoved to be the Miniſter of Iniquity, | 
ay, © ub; dantis & accipientis furpitudo verſatur, | 
eu. 20, The Buyer in this Caſe cannot com- | 


Ir may be here doubted, if in theſe Reductions, the Defender who is to reſtore what is 
will be obliged to reſtore them from the Date of the Sentence, or from the Time of Li- 
tiſconteſtation, or from the Citation. The Civil Law E25. 8 1 F. b. t. ordains not only 
1 : | he Fruit pon the Ground at the Time of 
—_— the Alienation, and theſe Which were reaped after the Action was intented, 80 ſolum autem 
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Win bones fraudatoris. Lien, eon e e ine hoatum recepti ſunt medio autem tempore 


perceptas is reflitutionem non denk. But the Baſlicks differ lomewhat; for they ſay, % e“ 
ſt len conteſtatam percepts ſont . As. Fabrot tranſlates them, era rear e %. 
s Fenn 9 9 2 4 SA BRL *# ri. 
But theſe may be reconciled, cauſe tho in our Law Litiſconteſtation 1s only made by the 
Deciſion of the Points in ure, and the aſſigning a Day to either Party to prove, whereupon 
an Act is extracted; yet by the Civil Law, Litiſconteſtation was made how ſoon the De- 
fender denied the Thing craved, and ſo 7udicium inchoatum differed lite, with them from 
Litiſco nt , ef FBF 


* * + 
bas * > oy Boos " W 


ff ß of ant . . DISKS. 20. 
 Ovn Senate obſerve as a general Rule in all Reductions; to decern Fruits to be reſtor'd 


trom the Time that the Poſſeſſor. knew that his ws was not valid; and therefore when it 

= was palpably unjuſt; they uſe to decern from the t frot 
tation upon the firſt Summons, becauſe theſe are but Indorſations, where Copies are ſeldom 
truly given, and ſo the Defender could not thereby be put in mala fide. This was fo deci- 
died, Howi/on contra Gray, February 1672. and yet this ſeems to authorize the Belief that 
Citations upon firſt Fg HAT may be falſe, whereas ſince the Law commands them, it ought © 
to believe them, and ſo. puniſh t. 


te of the Citation, but not from the Ci- 


e Forgers, rather than diſcredit the Form. If the Nullity 


1 depend upon a debateable Point, they decern from the Litiſconteſtation, becauſe that Nullity 


— 
— vr" 
4 Y * * * y A 
— * 3 . | Y — b 2 n 2 
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was not clear till then, v. g. if a Diſpoſition were quarrelled as made to a Brother-in-law; 
and he alledged that the Act extends not to Brothers-in-law, if the Lords found the Statute 

to extend to Brothers- in- law, eo caſu, if it were referred to the Defender's Oath; the Lords 
uſe to decern from the Litiſconteſtation; becauſe after that, the Defender could not doubt 
of the Nallity of his own Right, tho before he might have doubted. But if the Nullity 


depend upon extrinſick Probation, which the Defender could not know before Sentence; ag 
for Inſtance, if it ſhould be denied by Act of Litiſconteſtation, that the Debitor became and 


was inſolvent, the Defender could not be in mala fide till this were found proven, and ſo 


rom the Time of the Citation, but from the Date of his Poſſeſſion. Becauſe 1. by the ex- 
28 Words Alienations are declared to have been null from the 


rance, or Latency of the Deed, may keep them from intenting; and Which may be very 


conſiderable. And were it not abſurd, that a gratuitous Diſpoſition of an Eſtate of 100 
Merks by Year, ſhould carry the Receiver to Five or Six Years Rent, extending to.,50000 
Merks, becauſe theſe Rents were intrometted with prior to the intenting of any Action of 
Reduction, and yet the Eſtate ſhould not be able to pay all the Debts due to the many poor 
Creditors,: Wie Ferse.... Hoo entre d 


Tax Second Caſe is, where the Diſpoſition was made to one who was particeps fraudis; 
and he is to reſtore even all the Profits from the Date of the Alienation, whether they be 
Fruits occaſioned by his own Induſtry, or brought forth by the Nature of the Thing poſ- 
ſeſs d? For he who was Partaker of the Fraud Is male fidei poſſeſſor, and ſuch are Nill de- 
cerned to reſtore all, fructus extantes rei vindicatione, & conſumptos condictione ſine cauſa; 
L. z. C. de condict. ex. leg. Nor ought he in Reaſon to reap Advantage by his own Cheat: 
And as he cannot blame the Law for Severity to him, ſince he Wee at his own Loſs; 


o the Creditor might complain, that ſuch as cheated the Law and him, were enriched bx 


his Loſs. .. And the Reaſon why bone fide: Poſſeſſor facit fructus con ſumptos ſuos, is; becauſe 
he not knowing but theſe Profits were his own, thought he might live accordingly. This 

eaſon is wanting in him who is Partaker of the Fraud; for he knew that theſe Pro- 
fits belonged to others, and ſo ſhould not have ſpent them. And tho' it may be alledged; 
that all Diſpoſitions made to confident or conjun& Perſons are reducible by this AR, as 


7 | ! _ ol fraudu⸗ 


— 


— — 2 is — 


— — — 
3 . a 8 1 * * 
* Log 22 - 
5 = 2 2 , 2 
7 =" x — — 2 oe re” AN IEEE 
- v —_— eb —— gi Wo DEX gry We * rr 2 * . * — Jos * * 
CO — PF 8 . WAT'E IE — gs | 3 "x — rt 
tan A 2 2 — 8 r ———— — na, — . 20 . 
— R ens he ——_ - 2 — — —— — —— — . 


— — 


S 
- l — . — — — nag 
— — 8 2 * — ä —_ p yr" _ . . 
N 2 * * 0 
— — fiery —— — 2 rt u 2 ů*²⁵*˙ð1/ 7 . 2 a 
7 * : — * 3 : — — 
25 r — — — - A 4 — — ve — cds 


wt rw 
5 — — 22 — Ig 4 2 = — - 
— — „% *, jo —ä——— 2 
* 3 . Thee ws i a == * 14. 


15.9 


— Dn - Hae + : rel I we-+ p - — — — 
3 — 2 5 N "ne * 
— OI — — — * — ente i — 8 . 
. — D - 222 + — For —— Ker _—— l 9 93-f. S FR OE — 
ö 0 "ER 82 27 — — 2 "et bane = — 9 — . r eee * 5 


g 2 3 — 

rr 4 — 
22 — % — - "I 
MAS Is A ren 9 ö 


ON 
— 


CES ans a0 
— 1 
Pe” — 


— —k—ä—ałm 


BR To, 


OE Fa 5 o - 
$ r W 4 
2 I —— —— — 
q * Pa 
—— 
— r 
— 
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poſition, to be reſtored, tho theſe were conſumed before Citation, 
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nothing is ſo 1 to bons fides as Fragte. It is anfwered, That 'a Diſpofition may be 
ade to à conjunct Perſon, who knew neither thar the Diſponer had Creditors, or that his 


ate was not able to pay "them, and fraus tex eventy, as 1 gbſetved formerly, is not 


\ 


mals" fades.” 


Tur Third Cale, is of Creditors who got a- Diſpoſition from the common Debitor for 


Payment of their Debt, but it is reducible at the Inſtance of other Creditors, who have 
done W and theſe, I think, ſhould according to the Rules of Juſtice and Reaſon, 

liged to reſtore the Profits of the Thing ſo diſpon'd from the Date of the Sen- 
tence: For ſince they are more favourable than a conjun& Perſon, who gets a Diſpoſition 
without an onerous Cauſe, and that he /ucrarur fructus ante citationem perceptos, they ought 
to have more Favour. But I have not heard this debated nor decided; and it is enerally 


believed that they would be liable after Citation: But if he hath doJo/e received ayment, 


and was particeps fraudis, even he, tho a Creditor, ought to reſtore all the Profits received 
oY him from the Time of his Poſſeſſion. In all which Reſtitutions, the Reſtorer will have 
tention of the profitable Expences beſtow'd by him, whether he be bonz fidei or male 


87 . Cod. de ret vindicat. ve gaupovyrai Guerre Ta en aroic .] x, NN.. 
| aſil. L. 10. 8 14. 2 4. To which there 1s alſo added, xal ⁊ xc ra VYvounv 0 5 gico/ 1 — 
 yevoueva, Et fi que alis ex creditorum voluntate fate fin rn. | 


* F 


Tux Civil Law ordained the Fruits that were upon the Ground the Time of the Diſ- 
Z. 25. S 4. Ant. becauſe 
$. has not been craved 


fruſtus pendentes were pars ſoli, and ſo were to be reſtored ; but 


with us: And fince they uſe to be hone fide ſpent, there is no Reaſon to reſtore them more 


than other Fruits. T have heard it controverted, whether a Perſoff to whom a Diſpoſition is 


made in defraud of Creditors, may, when that Diſpoſition is reduced, purfue by way of A- 


ction for the Expences he beſtow'd neceſſarily in repairing the Lands or Houſes diſponed. 
And it may ſeem that this being once a Debt due ' tim it cannot be taken awa but by 
a Diſcharge. And yet Lawyers are clear, that tho' ſuch Expences may be retained, or that 
the Defender in ſuch Reductions may alledge, that his Right cannot be reduced till all his 
Expences be repaid; yet if he ſuffer his Right to be reduced without proponing upon his 
Expences and Meliorations, then he ſeems' to have paſt from them: For the Law preſumes, 


that if he had any Thing due to him, he would have eraved it before he was difpoſſeſs'd. 
Neither is it only to a Poſſeſſor male fideithat the La makes no Action e N 


[ es ni ent umptt- 
bus in rem alienam falt is; but the ſame is likewiſe aſſerted de bon fidei poſſe e. 210. earth 
ret vind. d 19a) Tie Tept wy ehravnoey" ry oynv ux" Eval, AIx TRoaxA yhich agrees 
with L. ſumptus ff. de rei vind. & L. f in area ff de condit?. indebit.” But yet it is the Opini- 
on of ſome eminent Lawyers with us, chat even after the Right is reduced,” the'Perſon to 


* 


whom the Right is made 5 1 recover Paymefft of what he neceſſarily b o d even by 
8 


and aſſerts, that the preſent Cuſtoms of all Courts have receded as to this from the Civil Law. 
and yet it may ſeem in our Law that this is competent and omitted, and ſo ſhould rather 
be allow'd in our Law than in the Civil Law, eſpeciall ſeeing this is of the Nature of Com- 
penſation: For When the Purſyer craves the Thing diſponed to be reſtored, with the Fruits 
and Intereſts, it ſeems to be a ſufficient Ground of Compenſation, or at leaſt an Exception 
que ſapit naturam compenſatzonts, that the Defender beſtow'd as much upon the Thing cra- 
ved to be reduced as may compenſe the Fruits, or a Part of the Stock; and by expreſs AR 
of Parliament Compenſations are not receivable after Sentence, and therefore neither ſhould 


it be lawful after Sentence of Reduction, wherein this Allowance might have been craved, 


nces. 


to ſeek Allowance by Way of Action, for what was heſtow'd in Mcliorations or neceſſary 
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| the ſame furthcoming to the Creditor, having uſed bis firſt 
lauful Diligence, who shall likewiſe be preferred to the Cre- 
ditor, who being poſterior to him in Diligence, bath obtain- 


ed Payment by particular Favour of the Debitor, or of his. 


, 8 


interpoſed Confident ; and shall have good Action to recover 


| from the ſaid Creditor, that which was voluntarily paid in 
un Sl e eee 
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| EBETT by the firſt Part of the AR all Diſpoſitiohs be allow'd, if made for one- 

{Þ  r9us Cauſes, to conjunct or confident Perſons ; yet that only holds where Credi- 

tors have done no lawful Diligence: But where Creditors have done lawful Diti- 
gence againſt the Bankrupt, by Inhibition, Arreſtment, Horning, Compriſing, or 


: otherwiſe, in that Caſe the Bankrupt againſt whom the Diligence is uſed, cannot make an 
voluntary Right of his Eſtate, to prefer thereby any Creditor he pleaſes to the Creditor rich 


has uſed Diligence, and that tho the Creditor who has got the Diſpoſition' was likewiſe a 


lawful Creditor; but in that Caſe the Creditor who is preferred, is declared by the Act 
to be liable to make furthcoming the Price of what was diſponed to him 


By the Principles of Reaſon he ſeems not to act fraudulently who gets Payment of what 


is due to him; but yet by the Civil Law, poſtguam Creditores a magiſtratu in poſſeſſionem bo- 


norum miſſi erant, their Debitors could not even pay any true Con- creditor, and ſo prefer 
one Creditor to another. Suitably to which, our Law has not allow'd here the prefertin; 


one Creditor to another, after Diligence done by Horning, Inhibition, Sc. which Dilip 95 


we have e ualled to the mo in poſeſionen by the Roman Ma iſtrate. And in Effe a ict 

0ttand without the Authority of the Magiſtrate ; for no Inhi- 
bition, Horning, Sc. can be raiſed without a Warrant from the Magiſtrate. And as it Was 
reaſonable that a Creditor ut ſibz vigilavit, by ge ng Pa merit ſhould -not be pr eju dg ed, 


To it was as reaſonable, that Payment made to him in Prejudice of another Creditor, quz ſibi 


bs gran by doing Diligence ſhould not be ſuſtained. And thus we may reconcile this Part 
- OT | 


of the Statute. with L. 6. $'6. E. r. which ſays, that qui ſuum'recipit, nullam videtur frauden 
facere, with which agrees L. 6. § 2. Baſil. 5. f. & x U & reg gal en. 

1 | A ere, Era 18 „„ BED I ITT r is eo 
Fnxon this Part of the Act, it is firſt obſerveable, that tho“ voluntary Rights are redũ- 

cible, at the Inſtance of pow Creditors, who bare done Diligence ; yer neceſſary Rights are 
not; and therefore, if the Bankrupt: was obliged by a Minute to fell his Land, before he 
Was put to the Horn, if for implement of that Minute, he ſhould thereafter diſpone Lands, 
that Diſpoſition may ſeem not'reducible, at the Inſtance of a Creditor Ho Hah uſed Dili- 
rning or otherwiſe, after the Minute, tho" before the Diſpoſition ; Becauſe: 
Way be alledged, that in this Caſe, the __ cannot be ſald to have been voluntarily pre- 
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. © - , ferred by partial Favour, as the Act bears; for that cannot be called voluntary; to which the 
„ Diſponer might have been compelled. And in this Caſe, as well as in Reductions, ex capite 
inhibitionis, theſe Diſpoſitions which depend upon neceſſary Cauſes, are drawn back, ad 
fan cauſa; But the Doubt may be greater, if the Cauſe upon which the Diſpoſition de- 
pended, had not 1 Obligation in it, to grant the Deed quarrelled, but oy a general 
1 Obligation, v. g. If Titius ſhould nent Frm obliged by a Minute, to diſpone Lands to Mevius; 
= if Pitius thereafter being put to the Horn, at the Inſtance of Sempronius, ſhould after he was 
_ pur to the Horn diſpone Lands to Mebiur; it may be doubted, whether that Diſpoſition - 
—_c- would. be reducible, ſince the Minute did not bear an expreſs Obligation to diſpone the ſpe- 
cifick Lands afterwards diſponed, but only to diſpone Lands in general: For it may be al- 
kedged,: that qu theſe: Lands, the Right was voluntary, ſeeing there was not ſpecifick 
- Obligation, . theſe. And if ſuch a Diſpoſition as this, might be ſuſtained, all Dilpoſt 
tions made for onerous Cauſes, might be ſuſtainſe . 


. 


* . 1 * 1 . : a 
7 2 r ents. FOES > 8 * & "4 
3-23 3 8 BIS. 8 3 8 - 1 3 
n hh 3 pI. 


= _ » NorwrrnusrTanvDiNnG of all which, 1 conceive, that by voluntary Rights'and Payments 
m_ in this Paragraph, are underſtood all ſuch Rights and Payments, as are made without any 
uw previous Diligence, tho” the Debitor could have been compelled to make them; and tho! © 
there be a preceding Cauſe, "whereupon, the Debitor might have been forced, to make the 
ſaids Rights and Payments, and ſo are neceſſary, quoad the Debitor, if other Creditors had 
not been concerned; yet they are accounted voluntary, as to this AR and Statute : Becauſe 
the Debitor having other Creditors, who might have compelled him as much as the Credi- 
1 | tor whom he has fatisfied ; yet he voluntarily prefers and gratifies him in Prejudice of their 
10 : Diligence. And even in the Caſe here inſtanced, of a Minute bearing an Obligation to diſ- 
_ pone Land, if the Dyvour ſhould after the Diligence of other Creditors diſpone, that Diſpo- 
1 ſition would be conſtrued a voluntary Right, which the Bankrupt ought not to have granted 
= in Prejudice of his other Creditors, who had done Diligence, and who might have affected 
4 the (ame Land, if the Diſpoſition had not been made; notwithſtanding! of the perſonal Obli- 
gation contained in the Minute. And it cannot be deny d, that there is a great Difference 
. a Debitor inhibited only, and a Debitor Bankrupt: For a Debitor who is inhibited, 
_ diſponing what. he was bound to, by an Obligation prior to the Inhibition, does not contra- 
1 vene the Command of the Inhibition, which only forbids him to do any new Deed, to the 
1B 5 Prejudice of the Inhibitor. But a Bankrupt not being able to ſatisty all his Greditors, does 
1 contravene this Law, in gratifying One, to the Prejudice of Others, and to the Prejudice 
_ | of Diligences done by them: Eſpecially ſince he could not have been compelled in Law, to 
171 prefer the Creditor who had done no Diligence. %%%FFͤ (( 
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War Diligences are ſufficient to reduce Deeds Dy Bankrupts, for preferring one 
Creditor to another contrary to this Paragraph of the Act of Parliament, may be refoly'd - 


UN 5 | | in theſe Concluſions. 
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Wil I. Tux nein of a Bond was not ſufficient, January, 1688. Welſß contra Gallatie; 
wy. becauſe Regiſtration is not a Diligence upon a Bond, but only a Deed done for Preſerva- 
10 Re tion of the Bond: And the Regiſtration cannot prove the Date in a Competition; for it is 
= known, that a Bond will be got regiſtrate er ore te, and not of the true Date of which it 
was given in; which is a Thing very puniſhable in it ſelf: For thus it may be regiſtrate, 
wp and, oft- times it is after the Death of the Granter, tho by his Death the Procuratory expires, 
—_— which is the Warrant of the Regiſtration. But yet I think it may be urg'd, that Regiſtra- 
ws tion ſhould be a ſufficient Diligence quoed this Effect: For elſe Ae Debt from Deſpite 
againſt his Creditor becauſe he raiſed Diligence, or to prefer his nearer Friends and Confi- 
dents in Prejudice of the Diligence, may make and grant Rights; ſo that the Remedy ap- | 
pointed by this Act for preventing this, by uſing Horning or ſerving Inhibition, Sc. will | 
become abſolutely incileciugh and eU, .. hand, of onoÞ non OF po ng 
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II. Tro' this Clauſe bear generally, That Diſpoſſtious made in Prejudice of ſuch as have = 


. 


done lawful Diligences, by Inhibition, Horning, Arreſiment, or Compriſmg, ſhall be quarrel- 
lable; yet it may be juſtly doubted, whether theſe Words muſt be ſo interprete, as that any 
of theſe Diligences ſhall be a ſufficient Ground, | promiſcuouſly to quarrel any Diſpoſition : 

So that the Law conſiders not ſo much the Natufe of the Diligence done, as the partial Fa- 
vour, and Gratification of the b or Confident who has done no Diligence, and the 
preferring him to one who has done Diligence, tho that Diligence was not per ſe proper to 

1 affect. For if it wage eee there had been no Neceſſity for this Act, or Statute, 
1 v. g. If the Creditor had inhibited, the Debitor could not have thereafter diſponed in Preju- 


dice of that Inhibition, but the Diſpoſition would have been reducible ex capite inhibitionis. 
But if the Creditor not knowing that the common Debitor had Money lying by him, that 
could be affected with Arreſtment, did omit to arreſt, but did inhibite, it appears that if the 
Debitor ſhould, to gratifie and: prefer a Creditor, who has no Diligence, give him that Mo- 
= . 01. | 9 5 555 
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; uld not only have Liberty to reduce all Diſpoſitions e capite inhibitionis; ( for that 
dar, dender before this Law ) but that he ſhould have cond:t7ionem ex hac lege, to re- 
cover that Money: tho' the Inhibition be no proper Way to affect it. And yet upon the 


other Hand, it would ſeem abſurd, that the uſing of an Arreſtment ſhould be a ſufficient 


ney, this Law and Statute intended that the Creditor, who has done Diligence by Inh 


7 us. But as in all general Clauſes, ſo in this, the Application muſt be; n, 
2 f "and therefore, if after a Creditor has uſed any real Diligence that may affeq Ladd; 
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a is Lands to a Con- creditor, who. has done no Diligence; then the 
1 quarrel that Diſpoſition: Or, if a Creditor has affected any of his Debitor's Sums, 
Ho rning, or Arreſtment, and if to diſappoint that Diligence, the Bankrupt Debitor ſhould 


Reaſons, 1. Becauſe Inhibitions and Compriſings are not proper Diligences to affect Move- 
a bles, no more then Arreſtment or Horning can affect Heretage : And the Law never pri- 


q 5 ligences proper to affect Moveables in our Law. Which may be further urged, by theſe 


__ 
_. 


vileges a Diligence, except where the Diligence could affect. 2. The Reaſon why the Law 
W privileges ſuch Creditors as have uſed theſe Diligences, is, becauſe the Law preſumes they 
might have affected the Bankrupts Eſtate by theſe Diligences, and becauſe it preſumes that 


tions made to diſappoint ſuch Diligences, and therefore, Sc. 3. When Men are to buy Land, 
W - there be any Arreſtments uſed againſt the Seller. 


II. Tu o' this Part of the Act be conceived in Favours of Creditors, who have uſed Inhibition, 
Horning, Arreftment, Compriſing, or other lawful Diligence ; yet this Clauſe muſt be ſo in- 
terpret, that the mere raiſing of an Inhibition or Horning is not ſufficient, except the Inhibition 
or Horning be execute, as was found February, 1671.1nthe Caſe betwixt Tyner, and Graham 
of Creigie. For the Act of Parliament mentions ſervingan Inhibition; and uſing a Horning, and 
not the raiſing of either: But yet if the Bankrupt, to diſappoint his true Creditors who have 


who knew the raiſing of theſe Letters, and they by expreſs Colluſion, ſhould make and receive 
ſuch Diſpoſitions, Iconceive theſe Diſpoſitions may be quarrelled upon this Part of the Act, tho 
the Letters were only raiſed ; for elſe the Act might be abſolutely diſappointed, and imme- 
diately upon the raiſing of the Letters, ſuch Diſpoſitions might be made, and the Creditor who 
did exact Diligence, & omne quod in ſe erat, ſhould be prejudged by fraudulent Conveyances, 

and by the nimious Diligence of his cheating Debitor. Nor ſhould the Fraud of a Creditor, 
receiving ſuch Diſpoſitions, be of Advantage to the Receiver, nam nemo debet lucrari ex ſuo dolo. 


IV. Bur it is“ more difficult to reſolve, whether a mere Charge of Horning, without De- 
nunciation, be a ſufficient Diligence to make all Deeds after the Charge to be quarrellable 
upon this Act. And it may be alledged, that to Charge upon the Horning, is 70 u/e a Horn- 
ing, which is all that this Act requires. 2: The Charge is properly the Diligence; for there- 
by the Debitor is commanded under Certification, that he will be denounced; whereas the 


he did not obey. Which Reaſons incline me to believe, that the Charge without Denun- 
ciation, is a ſufficient Diligence in this Caſe. And it was ſo found in the Caſe of Alexander 
Coo againſt the Creditors of Baillie Drummond ; for the ſaid Alexander having raiſed 
a Ho 


was reduc'd, as made indefraud of his Diligence, he having denounced how ſoon the Days 
of the Charge were expired, and the ſame Diſpoſition was likewiſe reduc'd at the Inſtance 


it was alledged, that aon fecit omne quod in ſe erat, and that that is only to be reputed exact 
Diligence, yet this was repell'd, becauſe ſo few Days were elapſed after he could have de- 
nounced, nec de minimis curat prætor, nor did the Major himſelf live in Edinburgh, whereby 
he could know there was ſuch a Diſpoſition made ; but where there was ſupine and long Ne- 
gligence for many Years after the Charge was given, in not denouncing thereupon ; the 
Lords found not the ſame ſufficient to reduce poſterior Diſpoſitions; for that cannot be cal- 


nor ſuffer others to be paid, and this was found 7#ly 1687, Home and Lyle- contra Dal. 
rymple.' And it holds not only in Hornings but in all other Diligences, ſuch as Compriſings, 


onal Charge, upon an Inhibition, would operate the ſame Effect, tho the Execution were 


* 


Ground for the Uſer to quar rel a Right made of Lands; for that were vitioſa tran/itio, de 


ſuch as Inhibition, or Compriſing, his Bankrupt Debitor ſhall, to'difappoint that .Diligence; - 
Inhibiter or Ap. 


the Debitor diſpon' d his Eſtate, to diſappoint that Diligence. But ſo it is, that neither could 
Inhibitions affect Moveables, nor can Arreſtments affect Heretage; nor were theſe Diſpoſi- 


thy look only the Regiſters for Inhibitions, or Compriſings, but they never conſider whether 


raiſed Letters of Inhibition, Horning, or Arreſtment, ſhould collude with his other Creditors 


rning againſt Provoſt Drummond, a Diſpoſition made the next Day after that Horning 


led a Diligence which is not continued Habili modo & intra tempus habile. And this would 
put all Creditors to an unjuſt Stop; for the Doer of the Diligence would neither pay himſelf 


Ge. 8. February 1681. Wilſon contra Roſs. And for the ſame Reaſon, I believe that a per- 


not 


diſpone upon his Moveables in Favours of a Con- creditor; ed caſu. That Diſpoſition to the © 
X Moveables might be quarrelled by him who has uſed Horning, or Arreſtment ; which are 


Denunciation is but the Effect of the Diligence: And the Debitor is denounced, becauſe 


of Major Bateman, tho he did not denounce for Sixteen Days after the Charge: For tho“ : 
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this Act requires. And if the Creditor may reduce ex capite inhibitionis before it be regi- 
ſtrate, if it be once ſerved, that is to ſay, lawfully execute, much more ſhould the Execution 


by virtue of this Clauſe ; for quod nullum eff, pro infecto habetur, & quod contra regulas juris 


SOR Heretage ; yet even in that Caſe, Horning may be accounted a ſufficient Dili- 
ter the uſing whereof, the Debitor being a Dyvour, can neither diſpone Here- 


ning is not only a Diligence that may affect Moveables, but it is likewiſe a Step in Diligence 


done by 'Bankrupts, in Prejudice of their Creditors, without an onerous Caule, to be null ; 


declares, that where Diligence is done by a Creditor, the Debitor cannot thereafter in his 
Prejudice prefer another who is a Con-creditor, and diſpone the Land to him, tho' even for 


yet if we conſider the Caſe ſomewhat inwardly, we will find that a Diſpoſition made by 


ſelf. And there being jus que/itum to the Creditor by the Diligence, ſo that he might have 
quarrelled the Right made to one of the Con-creditors by the common Debitor, this Right i 


Third Parties in the firſt Part of the Act, which annuls only Deeds becauſe made fraudu- 
_ ently; and therefore this Nullity ought not to have been extended againſt Third Parties 
who were not participes fraudis; for there deficiebat ratio legis: But this Clauſe of the AR 
annuls not theſe Deeds upon any perſonal Account, but becauſe theſe Deeds are contrary to 


ther it ſhould likewiſe hold in Moveables. And it ſeems very prejudicial to, and deſtructive i 
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not uſed at the Mercat-croſs; becauſe that is only neceſſary to put the Lieges in mala fide 


in order to a Reduction ex capite inbibtrionis. 


Ap M conceive likewiſe, that the Inhibition being lawfully ſerved, tho' not regiſtrate, it 
would be ſufficient quoad the Effet deſigned by this Part of the Act; for the regiſtrating 
an Inhibition is different from the ſerving of it; and the ſerving of the Inhibition 1s all that 


of it, without Regiſtration, be ſufficient as to this Act. But it has been found, that an Inhi- 
bition ſerved at the Mercat-croſs of the Shire within which the Lands did not ly, was not 
a ſufficient Diligence upon which a Reduction might be raiſed, as to Lands in other Shires, 


fit, effettum juris non parit, 1686. Nicolſon contra Currie. 3: _ 
Ir may be likewiſe obſerved, that tho' this Part of the Act muſt be ſo interpreted, as that 
proper and peculiar Diligences may only affect; that is to ſay, Arreſtment Moveables, and 


gence, A | 
tage nor Moveables, to the Prejudice of the Creditor who uſed the Horning : For a Hor- 


neceſſary, previous in many Caſes to Compriſings, which are real Diligences. 


By theſe Words, any other Mean, is to be underſtood other lawful Diligences, beſide In- 
hibitions, Hornings, Arreſtments, Compriſings, here expreſs'd. As for Inſtance, if a Credi- 
tor ſhould raiſe a Precept of Poinding, and thould charge his Debitor thereupon, to diſap- 
point which, the Debitor ſhould diſpone his Moveables to another Creditor, the Raiſer off 
the Precept might quarrel that Diſpoſition upon this Clauſe of the Act 1621. 85 


Ir is obſervable, that tho' in the firſt Part of the Act, after the Law has declared all Deeds 


yet it ſubjoins immediately in another Clauſe, that if a Third Party ſhall bona fide acquire a 
Right to theſe fraudulent Rights, theſe Rights ſhall not be quarrellable in their Perſon, ex- 
cept they were likewiſe Partakers of the Fraud. But here, where the Law in this Clauſe 


an onerous Cauſe; . yet the Law has not determined whether this Diſpoſition made to a Con- 
creditor, ſhall be quarrellable in the Perſon of one, who bona fide has acquired that Diſpoſi- i 
tion from the Con-creditor in the fame Manner as it would have been quarrellable in the 

Perſon of the Con-creditor himſelf. And tho' it may be alledged, that the Clauſe ſubjoined 
to the firſt Part of the AR in Favours of Third Parties, ought to be repeted here, for ſin- 
gular Succeſſors in this Caſe, not being Partakers of the Fraud, ought not to be prejudged; 


the Bankrupt to a Con-creditor, and by the Con-creditor to a Third Party, is quarrellable in 
the Third Party's Perſon : For the Con-creditor could make no better Right than he had him- 


could not be evacuated by any Diſpoſition that the Con-creditor could make. And if it were 
otherwiſe, the Creditor's Diligence might be eaſily eluded and diſappointed : For the Con- 
creditor finding that the Right made to him was quarrellable, he might ſtill transfer his Right 
to a Third Party. And there was great Reaſon why the Clauſe was conceived in Favours of 


Diligences done by a lawful Creditor; and therefore the Nullity here ought to be extended 
uoad all, becauſe to whomſoever ſuch Diſpoſitions were transferred, they remain {till to be 
Deeds done in Prejudice of Diligences done by a lawful Creditor; and ſo the Ground of 
the Nullity here being real, it ought to be extended to all. But if after the Right is ſet- 
tled in the Perſon of the Confident, Diligence be done againſt the Dyvour, which the Pur- 
chaſer from the Confident neither doth, nor is obliged to know, he is in ona fide to acquire, 

and his Right cannot be queſtioned upon Pretenee of Diligences, as being real, & que 4. 
ficiunt fundum, in reſpect the Diligence is not againſt the Perſon who ſtands in the Right, lu 

but againſt the Author who was denuded. VVT = 


-'Tro' the former Concluſion holds in Diſpoſitions of Lands, yet it may be doubted whe- FJ 
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af all Commerce, that a Third Party buying hova fde Moveables, ſbould be qustrelled for 


be preferred to him. And ſince q 


Right: Nor had the Debitor 
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them, becauſe tho they paſt thro many Hands, and were bought (it may be) in a public 
Mercat, yet they were originally diſpon d by a Bankrupt to a. Con- creditor, in Prejudice of 
another Greditor's lawful Diligence. And if this were allow d, no Perſon could be in bona 
fide, Or in tulo, to buy or to ee Ni WATTS a N ot e rn Nr 11 
VDros this Part of the Statute may be raiſed: this other Doubt, vis. a Creditor compri- 
ſes, and thereafter another Creditor gets a Diſpoſition for Payment of his Debt, and is infeft 
and laſt of all a Third Creditor compriſes, and is infeft. The firſt Creditor who had com- 
priſed, intents Reduction of the Diſpoſition made to the ſecond Creditor, as made aſter he 
had done Diligence: In which Reduction the ſecond Compriſer compears, and deſires to 
be preferred, becauſe he 1s infeft before the Purſuer, tho the firſt Compriſer, and ſo would 
be ui vincit vincentem me, vincit & me, it follows clearly, that 
ſince the ſecond Compriſer would be preferred to the Firſt, that therefore he ought alſo to 
be preferred to the Creditor who. had got the Diſpoſition, becauſe the firſt Compriſer would 
be preferred to him who had got that Difpoſition. It is anſwered for the Purſuer who is the 


= #6 Compriſer, That he muſt be preferred, and the Diſpoſition made to the ſecond Credi- 


tor muſt accreſce to him, becauſe he had done Diligence before his Diſpoſition. And by 
this Statute,” a Creditor to whom a Diſpoſition is made in defraud of a true Creditor's Dili- 


gence, is obliged to make his Right furthcoming to the Creditor who has done Diligence; 


whereas that Diſpoſition would be preferred to the ſecond Compriſing, tho' Infeftment had 
followed upon that Compriſing; becauſe no wien: was done by that Compriſer when 


the Diſpoſirion was made. Nor could the ſecond Compriſer be preferred, becauſe he com- 


priſed only all Right that was in the Perſon of the Debitor: But ſo it is, that the Debitor 


was denuded by the Diſpoſition made to the Creditor or Truſtee, And I think the firſt 


Compriſer would be preferred ; for this Part of the Statute ordains not the Diſpoſition to 
be null, and not to prejudge the Creditor's doing Diligence ; which if it -had only done; 
the ſecond Compriſer would have been preferred; but it ordains the Right made to the 
other Creditor in Prejudice of the Diligence, to he furthcoming to them who did Diligence, 
as ſaid is. It is here alſo obſervable, that if the Creditor who got the Diſpoſition had not 
been infeft, the ſecond Compriſer had certainly been preferred; for he had the firſt real 
been denuded by the Diſpoſition. = 1 


As to the Argument, Qui vincit vincentem me, vincit me; it may be anſwered, That 


this Brocard' receives many Keſtrictions; amongſt which one is, that if he qui vincit me, uſe 


a privileged Way for prevailing againſt me which is not competent againſt another, then po- 


teſt quis vincere vincent em me, & tamen non vincere me. And in this Caſe we know, that there 
is a ſpecial Privilege given by this Statute to the Creditor who does Diligence; and by vir- 


tue of this Privilege the firſt Compriſer prevails here. And this leads me to another Doubt 
in our Law, which is very conſiderable. . 


PukRRE are Three Creditors, whereof one has raiſed and ſerved an Inhibition. The ſe- 


cond Compriſes for Debts, and upon Bonds poſterior to the Inhibition, and is infeft. The 
Third compriſes alſo for Debts prior to the Inhibition, and is alſo infeft. The Inhibiter 
intents a Reduction ex capite inhibitionis againſt the firſt Compriſer, and reduces his Right; 
and thereafter the Inhibiter compriſes alſo, and being infeft, he competes for the Mails and 
Duties with the ſecpnd Compriſer, and craves to be preferred to him, becauſe he has pre- 
voailed againſt the firſt Compriſer who would have been preferred to him, he being but a ſe- 
cond Compriſer, & qui vincet vincentem, Oc. 
Perſon who was denuded, in ſo far as the firſt Compriſer denuded the Debitor by his Com- 


: 55 The ſecond Compriſer compriſed from a 


priſing, whereupon Infeftment followed. But on the other Hand, it may be urged for the 
ſecond. Compriſer, that the Inhibiter prevailed only againſt the firſt Compriſer by virtue of 
his Inhibition, which did ſweep away the poſterior Debts whereupon that firſt Compriſing 
was founded. But as to his Debts whereupon he led the ſecond Compriſing, they were 


\ Debts contracted prior to the Inhibition, and ſo were not liable to a Reduction ex eo capite. ; 
And as his Debts could not be quarrelled by this Compriſer, ſo his real Right was 


: | alſo pre- 
ferable to his, he having a prior Compriſing, whereupon Infeftment followed. - 
As no Bankrupt can prejudge his Creditors who have done Diligence, by preferring one 
of them to another; ſo neither can he make a Diſpoſition to any confident Perſon, with 
Power to him to pay the Debt que to himſelf in the firſt Place, and his Creditors in the next 
Place. Two Inſtances whereof I remember lately decided; The Firſt was the 8. of Fanuary 


1669. the Caſe whereof was this: The Laird of Craigmiller being Debitor to Mr. John 


Preſton his Brother, did diſpone his Eſtate to him for Payment of his Debts particularly there- 
in related, with Power to the ſaid Mr. John to pay any of the Creditors he pleaſed: And 


2 


Mr. John being infeft upon that Diſpoſition, E Was a Competition for the Mails and Duties 
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1 Sir Gone Macktnzie's WORK 
5 n — —— 1 — 1 — TO — —ę— — 1 * ——ͤ— ; 
betwixt Mr. John and Captain Newmes, who was one of the Creditors contained in the 

Diſpoſition ; in Which Competition Captain 'Newman craved to be preferred, notwithſtand- 


ing of that Diſpoſition granted to Mr. John, becauſe the Diſpoſition granted to Mr. John 


was granted to the, Behoof of the ſaid Captain, his Debt being one of the onerous Cauſes 


therein expreſs d. To which Mr. Johns anſwered, That he had Power by the ſame Diſpoſi- 
tion to prefer any of the Creditors he pleaſed, and that the Value of the Land was now 


_ exhauſted by Payment made to other Creditors. To which it was duplied by Newman, 


That this Diſpoſition was fraudulent, and reducible upon the Act of Parliament 162 1; for 
as Craigmiller himſelf could not prefer any to the Prejudice of him who had done Diligence, 


ſo neither could he beſtow that Faculty upon any other. To which it was anfwered, That 


Craigmiller might have diſponed his Eſtate to any Perſon he pleaſed, for an onerous Cauſe, 
before Captain Newman did Diligence: But ſo it is, that at the Time of this Diſpoſition 


| Newman had done no Diligence. 2. This Diſpoſition at leaſt ought to be ſuſtained, in ſo 
far as Craigmiller was Debitor to Mr. John, either for Debt due to himſelf, or for Relief of 


ſtained not the Preference in ſo far as concerned other Creditors. 


Cautionry. To which Anſwers it was reply'd, That _ Firſt, it was 3 ere 
one by Newman, yet the ſaid Ne. 


becauſe tho' the Diſpoſition was prior to the Diligence 
man had done Diligence before Payment made' to any others of the Creditors, and conſe- 
quently before the Preference; whereas by the foreſaid Act, no Creditor could be preferred 


after Diligence. And to the ſecond Branch of the Anſwer it was replied, That tho' Crazg- 
miller could have diſponed his Eſtate to Mr. John, for his Payment or Relief expreſly before 
Newman's Diligence, yet that was not done in this Caſe ; for this Diſpoſition was only made 


in general Terms for Payment of Craigmiller's Debts generally; and Mr. John had no Ad- 


vantage over others thereby, but in ſo far as he had cs dy. himſelf by virtue of the 
eDi 


foreſaid Clauſe, which was unwarrantable, and ſo the Diſponer's Deed, quoad him, was null; 
becauſe quod facere potuit non fecit, & quod fecit facere non potuit. Upon which Debate the 
Lords preferred Mr. John, only in ſo far as concerned his own Debt or Cautionry ; but ſu- 


Tu other Deciſion was the 24. July 1669, in which Toung craved a Diſpoſition made to 


Ander ſon by Fleming, to be reduced as done in his Prejudice, he being a Creditor who had 


inhibite and compriſed. . It was anſwered by Ander ſon, That he had granted a Backbond, 
declaring that the Diſpoſition was in Truſt for Payment of the Debt due to Ander/on him- 


ſelf; and in the next Place, for Payment of Flemings Creditors: And ſubſumed, that he 
had paid as many Creditors as would exhauſt the Price, which he was in bona fide to do, 
there being no Diligence againſt'him; nor could he be prejudged by any Diligence againſt . 


Fleming, Fleming being denuded, as ſaid is. 


To which Anſwer it was reply'd, That Anderſon being but a Truſtee was f&ione juris 
in the ſame Condition with Fleming; and as Fleming could not diſappoint him as a lawful 


Creditor, ſo neither could Ander/on his Truſtee. And if it were otherwiſe, the Diligences 
of lawful Creditors might be rendred eluſory ; for the Debitor who reſolved to diſappoint 
the Diligences of his Creditors, might {till diſpone his Eſtate to a Truſtee ; which "Truſtee 


and Truſt, the Debitors not knowing, they could not know againſt whom Diligence was to 


be done. Likeas, in Law, this Power to prefer Creditors behoved to be interpret legittimo 


modo, & in terminis habilibus; ſo that the Creditors could not be diſappointed, but that 
they ſhould be pig ages according to their Diligences, as they behoved to have been by the 


Debitor himſelf. In reſpect of which Reply, the Lords preferred the Creditors, and found 


. that voluntary Payment made by the Truſtee, could not prejudge the Creditors who had 


done lawful Diligences. Bur the Queſtion here remains, whether if any of the Creditors 


had arreſted in Ander/on's Hand as "Truſtee, and had purſued an Action to make Furthco- 


ming againſt him; if in that Caſe Ander/on was obliged to give in a qualified Oath, bearing 


that he was Truſtee, but that there was other Creditors who had done more timeous Dili- 


gence; or if he ought to have called the Creditors who had done more timeous Diligence, 
as ſaid is. ufo | 47 Ea CIT. 


Tus AR is only conceived in Favours of ſuch as were Creditors to thoſe who granted 


ſuch Diſpoſitions prior to the Deeds controverted ; but argumento hnjus legis, and upon the 
{ame Reaſon of Equity, the Lords conſtantly ſuſtain Declarators at the Inſtance of Creditors 
of the Father, concluding any Right, made even by Strangers, to Children in familia, to be 
null, as being granted to their Prejudice without an onerous Cauſe, or as being acquired by 
the Parents Means. Which Preſumptions are never otherwiſe elided, than by alledging, that 


the Procurer had an Eftate aliunde, whereby he might have procured the Right controverted. 


As for Inſtance, Sempronius being Debitor to Mevins, diſpones not his Eftate to his Son, 
but acquires an Eſtate in' his Son's Name from a Stranger : This Diſpoſition ſo acquired can 


never be quarrelled by. Mevzus, the Father's Creditor, by way of Reduction; for the Ef- 


fect of a Reduction is nothing elſe but the annulling of the Deed, and the taking ir out of 


the 
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the Way, or the bringin ſpon'd to the ſame Condition it e was in 8 


fore; which would not 


ditor to raiſe 42 Declarator, wherein he muſt narrate, that Sempronius being Debitor to him, 
did fraudulently acquire the Right of ſuch and ſuch Lands in is Son's Name 3 and which 


Son in familia, who is preſumed to have no Eſtate but what he derives from his Father; or 


and trafficquing upon his own Account, the ſame was truly acquired by the Debitor's Means, 
fore concludes, that the ſaid Eſtate ſo: bought may be declared liable to his Debt, in the 
ſame Manner as if the Diſpoſition had been taken in his Debitor's Name. Dt” 


4 5 1 * — 1 : 8 ' | C * 2 | * 7 x 0 3 3 * 1 | \ 1 . Is 7 | ? i 8 EL 7 , 
ö Th: OI | 1 BR. \ - Rl : LES 2 EY * A C1 = | J 15 Os ni : 1 t 
- Pax Common Law and ours, does not only reprobate Difpoſitions made by Debitors i 


4 neditatione fugæ, but both the one and the other of theſe Laws do likewiſe allow the ſum- 


mar apprehending of Creditors who are ſuſpected to be Bankrupts. - And by our Law, tho 
2 Man cannot be. regularly impriſoned for Debt without Letters of Caption be formerly 
raiſed, yet in Maſon's Caſe, the 5. November 1665. the Lords ſummarly upon a Bill, iſſued 
out a Warrant to apprehend him, ay ouch Debitorem ſuſpettum & fugitimues ; and tho at 
W firſt they doubted whether their own Power could extend thus far, yet thMafter they found 
that it might, ſince even the Admiral grants fuch Warrants; and yet there may be ſome Spe- 
ciality quoad the Admiral, ſince the Nature of his Juriſdiction allows a very ſummar Proce- 
dure, and ſince this his Juriſdiction is ordinarily exerciſed over Perſons who have an eaſy 
Way to convey themſelves out of the Country, and are ordinarily very little fixed to one 
A , ton wp fk. 


1 
* ; v 8 
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Bur becauſe this may open a Door to great Arbitrarineſs, and may afford great Occaſion 
of prejudging the Lieges, ſince upon this Pretext Merchants may, whilſt they are going a- 
bout great Bargains, and others about urgent and neceſſary Affairs, be laid up in Priſon 
upon this Account; it will be fit to con what the Common Law, and Lawyers have 
delivered as their Opinion in this Point. WS wr ů ⁵ TY 


_ Lawvzss diſtinguiſh inter fugitivum, & ſuſpetium de fuga; the one is guilty only of 
an Intention, but the other has actually fled. And I conceive, that meditatio fuge, ſo much 
conſidered by our Law, is a Midſt betwixt theſe Two; for he who is in neditatione fuge, 
has _ "> py deſigned a Flight, and has cum fugitivo done ſome extrinſick Deed in order 


CS 


« 


: o 


He who. is ſuſpect, or Fugitive, may be apprehended by the Common Law; ſummarily 
by any Judge, who can cite that Perſon before him, gui poteſi recitare, id eſt perſonali coer- 
citione coercere Debitores, they may be alſo apprehended by a Judge otherways incompetent ; 
and he that is taken by an incompetent Judge, cannot objec the Incompetency. For as Law- 
"on obſerve, 'theſe Debitors who are Fugitive, or ſuſpect of fleeing, may be apprehended by 
Warrants, direct either by incompetent Judges, or by Warrants direct in incompetent Times, 
ſuch as are vacant Times, or Holy-days, GI, in L. ult. C. de feriis, verb. fidei juſſionis. But 
with us no inferior, much leſs incompetent Judges, can give ſuch Warrants. And it has 
been expreſly decided, that an Arreſtment laid on, even upon a Bankrupt's Goods, by an 
incompetent Judge, was: not valid, 5. December 1671. where the Arreſtment was laid on iti 


null, as extra, diſtrictum; albeit the Bailie of Cuninghame was alſo Sheriff of Renfrew, with- 
in which Sheriffdom Paſley lies. Lawyers are likewiſe of Opinion, that the Creditor may 


a Kind of Crime. But if the Flyer be not a Debitor by expreſs Contract, he cannot be ap- 
e be fleeing with the Debitor's Money, Ang. in L. extat. G. quod met; cd¹e t 
H who craves a Warrant to take a Debitor whois ſuſpect, or Fugitive, muſt libel to the 
lurking, or denied himſelf when his Creditors were ſeeking him. And tho' by Opinion of 
the Doctors, none who has an immoveable or Land Eſtate can be thus proceeded againſt, 
becauſe it is preſumed he will have ſo great Care for his Eſtate, as not to leave it, and beeauſe 
his Land Eſtate is always abiding Cautioner; yet if either the Land Eſtate be very ſmall, ot . 
If it be affected with Diligences that may exhauſt it, I think, that in theſe Cafes; fuch Here. 


voluntarily Creditors, after the Debitor was ſuſpected; for theſe ought to blame themſelves 
Who truſted a Perſon in that Condition. Vaſe is otherwiſe if they became Creditors e 
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t be ſufficient in this Caſe, becanſe the Eſtate which the Creditor de- 
Gres to affect was never in the Debitor Perſon. And therefore it is Oy tor the Cree! 


muſt be preſumed to be acquired by the Father's Eſtate, becauſe they were acquired by a 


elſe he muſt libel, that tho the Diſpoſition |be procured by a Major who is forts familiat, 3 


Paſley, by virtue of a Decreet obtained before the Bailie of Cuninghame, and ſo was found 


apprehend one who is Debitor, if he find him actually fleeing: For Fleeing in this Caſe is 


8 by the Creditor without a Warrant, except either a judge cannot be had, or that 


Judge Reaſons why he ſuſpects his Fleeing, as that he was packing up his Goods, or was 


tors can have no Privilege: Nor are theſe ſummar Warrants ever allow'd to ſuch as become 
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| debifie; vel quaſi delifio; as ſor Inſtance, if after he was ſuſpected, he robe, or wound, or 
— 12 For in that Caſe, he ho becomes ſo, his Creditor may have ſuch a War- 
rant for apprehending him; and theſe Warrants are granted not only for pure and liquid 

Dehts, but even for conditional Debts, and for Debts whereof the Terms of 3 are 
not yet come; and tho the Debts be ſmall, except they be very inconſiderable, Cacia· Lup. 
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Finally, the Lords declares, all ſuch Bankrupts, and Dyvours, 
and all interpoſed Perſons, for covering or executing their il 
Frauds; and all others, who Shall give Counſel and awilful 
Allan unto the ſaid Bankrupts, in the deviſing and 
prattiſing of their ſaids Frauds and godleſs Deceits, to the 
Prejudice of their true Creditors, shall be reputed and hol- | 
den disboneſt, falſe, and infamous Perſons, incapable f 
all Honours, Dignities, Benefices, and Offices; or to paſs 
upon Inqueſts or Afſizes, or to bear Witneſs in Judgment, 


or out-with in any Time coming. 


\ OR the better underſtanding of this Part of the Act, concerning the Puniſhment of 
Bankrupts, and of ſuch as adviſe or aſſiſt them, it is fit to obſerve with the Civiliaut, 
that Bankrupts and Dyvours are either ſuch as are become inſolvendo by their Miſ- 
fortune rather than Fault; and guoad theſe, becauſe they were guilty of no Crime, 
therefore no corporal Puniſhment was appointed for them by the Law, omni corporali cru- 
ciatu remoto, ſaith L. fin. Cod. qui. bon. ced. poll. Nor does Infamy follow them, ibid. & L. 
11. Cod. ex. quib. cauf. infem. and therefore this Clauſe of the Act cannot be interprete of 
ſuch Bankrupts. And tho the Clauſe be general without diſtinguiſhing Bankrupts, and that 
it might be therefore alledged, that abi lex non diſtinguit, nec nos; yet general Laws muſt re- 
ceive their reſtriftive Interpretations from the Common Law. And ſince the Deſign of this 
Act was (as is very clear by the Narrative) to prevent and puniſh Frauds and Cheats; it is 
mk ax . 0 general Clauſes ſhould not be extended beyond the expreſs Scope and Deſign 
of the Act. 1 CCC 


. 1 a 
- - 


Tux ſecond Kind of Bankrupts mentioned in the Law, are theſe who only by their own 
Fault become Bankrupts, qui ſuo vitio fortunas conturbarunt. And the third Kind of Bank- 
rupts, were ſuch as became Bankrupts, partly by their own, and gry by the Fault of For- 

tune; and both theſe laſt Kinds of Bankrupts were denied the Benefit of a ceſſio bonorum; 
nam hoc eſt miſerorum ſubſidium, ſed non pre ſidium, doloſdrum, L. fin. h. t. & L. pen. ff de 
jur. Dot. And with us, the Bankrupts of both theſe Claſſes are denied the Benefit of a 
ceſſio bonorum, except they wear the Habit; tho ſuch are ſpared from it, whom Fortune, 
without their own Fault, has thrown into the Neceſſity of ſeeking that miſerable Remedy. 
Nor does the granting of Diſpoſitions that are reducible upon this Act, ſtill infer Infamy; for 
if a Man grant a Diſpoſition, whereby one Creditor is preferred to another who has done 
Diligence, that Diſpoſition would be reducible; and yet if there remained as much as might 
have paid all the Creditors, that Diſpoſition could not infer Infamy. And by this Act, ſuch 
only are declared infamous, as are guilty of Fraud and godleſs Devices. 0 EO TH 


 - -Svcn as give Counſel are liable to the pains of this AR, which is likewiſe conform to the 
Opinion of the Civi/zans, vid. Strach. de decoffor : But they diſtinguiſh betwixt ſuch as gave 
Counſel, or Advice to thoſe who were reſolved before to cheat their Creditors ; and ſome 
Doctors do conclude, that ſuch Adviſers are not puniſhable, becauſe the Bankrupt followed 
not here the Advice of another, but his own Inclination.. And this Opinion was firſt founded 
upon the Gf. inſt. de oblig. quæ ex delif?. S. ope, but others do more reaſonably CO 
Sb | | 1 / . | | wit 


: | WE Strach. de decot3. part. 2. | 
W Tas Puniſhment 155 inted by this Akt, is, that they. ſhall be repute falſe Perſons : By 


might be pu 


whereby all Bankrupts and their 


there, the Witneſſes are py 
Objections againſt Witneſſes; 
ed judicially as Witneſſes for him; yet they may be, and are ſuſtained as Witneſſes in Bonds 


out an expreſs Law; yet it was found that this | 
to the Canon Law in like Caſes, & @ paritate rationis, and he was thereupon declared 
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the 


pal, becauſe there, the 


got. dvice, and then the Adviſer.is equally puniſhable with the Princi 
Tra 


rvenient: And then the Adviſer is not equally puniſhable, eſpecially where the Contri- 
vance is not otherwiſe: probable, than by mere Preſumptions. % r 2) 


' 
* 


T.. or prfing theſe Frauds af punihbl by chi 
AR, under which Lawyers comprehend ſuch as tranf; 
Perſons, ſuch as lend him Horſes to flee, if they knew his rake A 


and ſuch as carry the 
of the Bankrupt, or ſuch. as reſcue him when he is apprehe 


I » 


which is not meant, that they ſhalt be Puniſhed 8 falſarii, but as Cheats, for cheating 

is a ſpecies of Falſehood. And yet if a Bankrupt di 

chant, ee to get Credit, or 1 7 treated for him under that Name; I conceive they 
ſued :anquan fulſarii, and might be puniſh'd accordingly. © 


* 
Vt 
„ 


Tux v are alſo declared uncapable of all Honours, or Dignities, and Offices, which are 
not diſtinct Puniſhments from Infamy, but are the natural Conſequences of it. For whoſo- 
ever is declared infamous, 1s eo zp/o uncapable of all Honours, Dignities, and Offices. 


Tuxv are alſo declared uncapable to paſs upon Inqueſts, or Aſſiſes. But this was alſo un 


neceſſary, for Aſfiſers have a mixt Imployment, and without being either Judges, or Wit- 


likewiſe debarred from being Witneſſes. And I believe the. Reaſon why they were ſpecial- 
ly debarred by this Act, was becauſe our Law looks upon Aſſiſers, as having an Imployment 


Ty 


nſgreſſion was imputeable chiefly to the Adviſer : Or elſe the principal Adviſer had be-. 
gun to defraud and cheat his Creditors ; and the Advice did but intervene, and was but 
ſupe 


act betwixt the Bankrupts and interpoſed 
0 "== 
ed, 'or ſtop his being appre- 


d call himfelf by the Name ofa rich Mer- 


. 


_ neſles, are both; and as to their Ca oy of Judges, they fell under the foregoing Clauſe, 
: iſtants are declared uncapable to be Judges. And as to 
their Capacity of being Witneſſes, they fell under the ſubſequent Clauſe, whereby. ſuch are 


diſtinQ, and differing from either a Judge, or a Witneſs, and medium participationss, be- 


twixt the Two; tho' regulariter, in our Law, whatever debars one from being a Witneſs, 


debars him likewiſe from being an Aſſiſer. And there is no ſurer legal Topick with us, than 


and Witneſs, an 


- 
„ 
* 


\ 


| B ANKRUPTS and their Aſſiſters are likewiſe by this AR, declared uncapable to be Wit- 
neſſes, and the Reaſon of this Excluſion certainly is, becauſe the Law conſiders ſuch as have 
cheated Creditors, as Perſons who would be ready to cheat Judges ; that ſuch as have be 


diſhoneſt in their own Affairs, will never be honeſt in the Affairs of other Men, 


Ap whereas this Clauſe, debars them from * Witneſſes, in-witlh, or out-with Judg- 
ment, by Witneſſes out- with Judgment, are meant Witneſſes in Writs, as Bonds, Seaſings, 65 
But yet it may be doubted, whether in Bonds, or ſuch like Writs, this can take Place: For 

eſumed of Law to be admitted of Conſent, which excludes all 
es; and therefore a Man's Servant, or Brother, cannot be receiv- 


granted to him. Nor did I ever hear, a Bond, Saſine, or any other Writ, reduced upon 


neſs, becauſe he was found by the Lords Decreet to have either granted fraudulent Diſpo- 
ſitions, or to have been in Acceſſion thereto, except he was declared expreſly infamous b 


Clauſe of the Act. 


No r only ſuch as defraud Creditors, are declared infamous by this AQ, but even in De- 
clarators founded upon the Common Law, the Perſons guilty will be declared infamous; as 


an Argument drawn from a Witneſs, to an Aſſiſer: And yet argumento bujus legis, an Aſſiſer 
may be concluded different from both Judge, ad 


Clu medium participationis, be- 


en 


this Head, viz. That it had only Two Witneſſes; One whereof was uncapable to be a Wit- 


the Lords Sentence, as Maſon was. 'Tho' ſuch an ObjeQion ſeems well founded upon this 


was found in Maſon s Caſe: And tho it was all aged, that Infamy could not be inferred with- 


impowered the Lords, to decide conform 
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Bankrupt was reſolved ollow that Advice, or his own Inclination : Becauſe the Ad-. b 
viſer did here all that in him Was, to tranſgreſs the Law, others diſtinguiſh thus, either (fay 
they) the principal Offender deſigned only to have cheated a Bankrupt, but delaye 
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: 10 conſider, may probably find themſelves enclined to the contrary Opinion, by theſe Con- 
1 5 abs ; q 
neſs that any Depoſitor is: For his Client has depoſitate in his Breaſt, his greateſt Secret: 


without which, Men cannot manage their Affairs, and private Buſineſs : And who would 


will make ignorant Men ſo jealous of their Advocates, that they will loſe their private Buſi- 
neſs, or ſuccumb in their juſt Defence, rather than Hazard the opening of thei s to 
neſs, or ſuccumb in jut ce, rather than Hazard the opening of their Secrets to 
Aduocato liceat, Clientum ſecreta pandere, & cauſarum arcana fidei ſue commiſſa, palam & I 
nour and Intereſt, obliged to keep up a Secret, whoſe Diſcoyery can be. aſcribed to none, 


 themſelyes, or Hasbands againſt their Wives, or Children againſt their Parents in Criminal 
Caſes.” And therefore Virgil equals thoſe Two, pulſatufve parens, © fraus innexa clients, | 
Upon which Place, :Servzus obſerves that Clients, quaſe colentes, Patron, quaſi patres, tan- 


3 e * LO. a | 
e : "act FE: aa LSE 75 a AS: 997 „ 8 4 . 
I have teſerved to be debated in this laſt Place, whether by virtue of the laſt Clauſe o 
on his having given Advice to his Client, to de 
him as his Advocate, priyy to the Fraud he has committed. And becanſe theſe Queſtions 


ate of univerſal Conſequence, I am reſolved to conſider them in general Terms, both with, 
and without Relation to this Act. For if Advocates may be forced to depone againſt them- 


and the public Intereſt being the ſame, I ſee not why, if the Judge may lawfully force them 


to have the Truth of all Frauds and Contrivances detected; and that he who conceals the 


Act, whereby the Adviſers: of Frauds are to be Pines, an Adyocate may be examined up- 
; n Advice to his 9 to raud his Creditor: And w ether he may Fe 1 
examined againſt his Client, who in conſulting with him, and taking his Advice, has made 


ſelves, or their Clients in this Point, or as to any other Thing which is the SubjeR-Matter 
of their Conſultations, they may be as well forced in all Things ; for the Parity of Reaſon, 


in the one, he may not as well oblige them in all other Caſes. „ 
As to the firſt Queſlion, it would: a ear, that an Advocate cannot be obliged to de- 
pone upon any Thing which may bind a Guilt upon himſelf, or which may defame him. 


As to the next Queſtion, it would appear, that it is the Intereſt of the Commonwealth, 


1 
* 


ruth; is as guilty as he who commits a Falſhood : But to ſuch as attentively and judiciouſ- 
erations, 1. An Advocate, is by the Nature of his Imployment tied to the ſame Faithful- 
and it is the Intereſt of the Common-wealth, to have that Freedom allowed, and ſecured, | 


uſe that Freedom, if they might be enſnared by it? This were to beget a Diffidence betwixt 
ſuch, who ſhould, of all others, have the greateſt mutual Confidence in one another; and this 


thoſe who can give them no Advice, when the Caſe is Half conceal'd, or may be forced to 
diſcover them, when revealed. As for Inſtance, a Client not knowing that he can be de- 
fended againſt a Purſuit for Murder, by proving it was committed in Self-defence, will con- 
ceal from his Advocate, that he killed at all, leaſt his Confeſſion, and his Advocate's Teſti- 
mony, might be made uſe of againſt him. 2. This might afford to Advocates great Matter 
of Prevarication, and might Occaſion much Prejudice to the Clients ; for an Advocate haying 
diſcovered the Weakneſs of his Client's Cauſe, might diſcover it likewiſe to his Adverſary: 
And to cover his Prevarication, he might-fuggeſt to his ſaid Adverſary, that he might be. 
examined, and ſo impute-the diſcovering of theſe Secrets, to the Cogency of the Law, and 
not to his own private Inclinations, which made Rob. Annens ſay, that , tamen deinc 


publice proferre eaque parum fido pectore effutire. In foro deinceps, non aquitatis cognitio, ſed 
latrocinium exercebitur : tribunalia murices. erunt, quibus litigantium riod undique 
circumvenire, & imputare licebit. Et in judicio, non templum Themidis ; ſed ſ[poltarium erit, 
ſs clientes tacita confeſſionts fide captare, 6 irretire permittetur; Whereas now, if a Client's 
Secret. be diſcovered, he can blame no Man but his own Advocates, who are by their Ho- 


but them. The Deſign of all Probation is to convince the judge, whereas becauſe of the 
great Relation that is betwixt an Advocate, and his Client, Law and Experience cannot bud i 
preſume, that hardly Truth can be diſcovered t us Way. And this Way rather opens a Door 
to lying, or pa Occaſion to a fallacious, and ambiguous concealing of Truth, than helps the 
Diſcovery of it. Upon which account, the Law has ſhunned to force Men to depone againſt 


tundem ergo eſt Clientem, quantum filium fatkere : And ſuch was the Reſpe& due to Clients, 


that the Law allowed leſs Liberty in deponing againſt them, than againſt Blood Relations: 1 


And thus M. Cato is brought in, by A. Gell. faying, adverſus cognatos pro cliente teſtatur, 1 


 reſtimonium adverſus clientem nemo dicit. And the Law has ftill been rather inclined'to evite 


Words of the Law are general, and ſince they extend to both Caſes, and that no 


the Hazard of Perjury, than to follow too far the Intereſt of the Common- wealth, or of 
private Parties, ſince God Almighty ſuffers by the one, and Men only ſuffer by the other. 
5. The Law L. wt; F. de teſtibus, tells us, that Mandatis cavetur, ut preſides attendant, ne | 
Patroni in cauſa cus Patrocinium H "a teſtimonium dicant. © And tho' Bartolus, and 
ſome others do expone this Law, ſo, as if a judge were only thereby diſcharged to admit 
an Advocate to depone for his Client. This Gloſs ſeems to be moſt abſurd, both becauſe tle 
eral, poſterior 3 
Law has reſtricted them, there is no Reaſon why both ſhould not be equally comprehended : ? 


As allo, Laws are preſumed to be made ſtill againſt the more doubtful Cale but that Ad- 
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but what was juſt. And there betw 


ſurance that was required betwixt the old Patrons, and their Clients, though Advocates be 


= now known to Antiquaries, for Diſtinction, under the Term of patroniſecundarii, 
A el LG init , I ner 5, 4-4 te 8 . F 40 b „ 
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Wa III As it is urged; that it js the Intereſt of the Commonwealth that Truth be 
diſcovered ; To this it is anſwered; that it is indeed the Intereſt of the Commonwealth to 0 
diſcover the Truth, as far as that can be done in a convenient and lawful way; for it is likes : 

wile the Intereſt of the Commonwealth, not to unſeal the Secrets of private Perſont, and 

thereby to render all Truſt and Commerce fuſpett. And notwithſtanding of this Argument, 
the Law has we 2s Men from deponing againſt themſelyes, and againſt many others, Who x 
ne enumerate Lib. 4. F. de tetibus and of which we have very many Itiftanices in our Law. 0 
1 Rezpublic t quidem intergſt, crimina impuniia nou eſſe; ſed reipublice quoq; intereſt e 8 1 
=_ */tuanis oficia ſarta tea conſervari, fine. quibus nibil ſanclum haber poteſt, nec moiolatim, _. ? 
= "4 Cicero, Lib. 3. de Me. does elegantlyialtien non igitur patriapt ftabit amnibur afficits, ſed 
Faria conducit, pics cives hater,” 1 are Perſons, whoſe Breeding obbges them | 


SA 


* 


2 
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7 
x 
26 
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CEE that 185 were but examined before Anſwer.” Nor can an Advocate be 
Truth, nee he is only ſaid to conceal, yho may be forced to depone. And if Clients know 
that their Advocates may be forced to TON againſt them, they will keep their 05 acl 

out Truth 


s deliver yp any Papers, but ſuck as che Purſuer is in LA 
. A accounted 


„ 


5 . . 


at ger Admin 0 pre 


uſy betwixtPat 
WW; jends Sperets, much leſs ſhonld the Law r # th this/from Advocates, fince it has obliged 
-themtoimp! py ATYSCates, and to entruſt them with their Secrets. Andthough Men may be ſuſpect, 
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| not only becauſe none before me have uſed then 71 criminal 7 eaſes, but Necauſe I conclude them 
1 beſt Interpreters of Juſtinian's Text : . Tp A7 1 Bool having been writ in the ſame Age, a 


Ter, ond fone them 785 ofe 20 0 ati Lext, they muſt undenſtand it et 
A 1 | 9, 9 12 in thif Book, an | ſhall here: add one, there . 
5 7 FE which i is Aare the _ —_ "Hine much what is meant-by/ remittendum an the Y 
i r jutonpret ing it pardoned; e tg be ſent 
Vit OY wphfTzov, whi chy/igni 4 only Ignoſcen- 
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Eberle bur Pleaſure 10 
ould Bac fr om, any weaker ſe 
1 In 25 ent, which, ret hont be lnging Gain, 
Lind i is the Genius g gore Age to' admire ſuc h 
Ya to hate Juch ar deſign to infor orm them, as i 
9 by: the E. l a hes 4 2 e 50 n 5 
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I cannot but admire . the Pim of Ga e 
E as toil on py Good of othersʒ - NN, 6s; 4 * 


There are but too many y who Sogn how t ah at Mts they Pai for 
= rbitrory Government: But at in many Paſſages of my 171 Life, I have preferred. my Coun- 
% Interęſt to my own, fo'in this Book T endeavour to oppoſe : furn. 7, wy it y 7 
= reo4tul, and that is; in Matters \Criminah in which Life and Furtune are equally e 
he 5 1 iſmtereftedly declares bis, fon, Opinion, before private Caſes occur, (We rein 74 
Inclination may * ta him Yah in %% much preclude bintſeſ and others too ( as far as 22 Al. 
thority can reach) from the Pavier being arbitrary; and kt 0 ph. kafes 1 will 
and more is d of my Confrience tan of my, Enemies, .and govern my/elf 727 wee Nate, 
ſon than by the gid: ly Multituge,. 'T hope Theed not be 7 lou that our publick rente will 
make ay 4 1 this Boot, 25 ich is publ} pod f for their Service, and 725 is now mare nen, 
rate, than. then.it at 47 170 en in Sheets. I did print it not only to e 9 rf 
2 which were abr bh tie me om refning too. much, of R 6s, 


e 1 e Jong, | 


*.x 
4 
. * 
4 4 * 5 
. 


73 
a Faw * Purſes for 


9 


* q 3 # 
$- bow 4 ha G | CLP. 4 4 is 11 
5 * A 1 1 4; 4 j "WS . . * 
N * 8 p 1 
* : 4 


N 
Ho . * J : : 5 4. "$4 | B 7 
* ww, 110 9. 1 ed N 3 1 n 


een 
IM 
w >we# 


* 


* 


Ko 


* : 
* * 4 

* „ 1 
n 


1 2 1 is 4. "997 
„ e 
* p 1 a * 5 % 
* # 


7 
, 

„ #4. 3, 

3B = 


a W an TL 


N 


a. 


1 e, the Nature and Eſence of 
what Laws Crimes are puniſhed in Worn. 
ow far Dole or or eb. 17 ey to the c 
oe ies ad Infinuations are Puniſl & 
" Whether* Minor cas commit Cramer, © 
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8. Wie uch as ſleep tan commit Crimes. 
* 4 25 þ as irs Fo are punt 1 for C Crimes, 
keine Body be * putiſhuble, 
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aving created this lower World to be equally aft luſtance 
VE; r and of us Goodneſs, did furniſh it with ay Vari 
excellent Productions; but leſt che ſhould be de- 
tac d at Kent by Man, who hayingroined oth little yalue, 
and is much end to rune every Thing beſides, therefore God did 
not only imprint upon his Soul ſome zoiy2; Pvoa,, | common Principles, 
whereby he is ed to love Order, but did likewiſe fence the'Occono- 
© my and Government he Had pl 3 laced in the World, with Rewards and 


Ver Sees ' Puniſhnents, and it was Juſt at as theſe who did ully, were 
to, be revtarded 5 theſe who were Vitious ſh ; Which e the 


ſu bje@ Matter of the criminal Law, and of this Tre iſe. © 3 
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ment, or pecuniary Mulet be craved. But this is alſo too general, ef] 1 4 fince the Lau 
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= Judges.- And J find by the general Conſent of Criminaliſts, nothing is to be accounted. a 
= Crime, or uniſhed criminal a 
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Cabal. Caf; 1. And this is clear, L. at ſi quis, $-divus, ¶ de religioſ. &. ſumpt. fun. L. he- 
9 4 rereff. de uſufr. L. ſurd. confil. 301.. And 12 Lawiers 4 that ſuch as diſobey, and tranſ- 55 a 
= grels any prohibiting Law, may be puniſhed arbitrarily, as Contemners of the Law, ſuitably F 
v the Degree of their Contempt, though they cannot be puniſhed criminally as guilty of a _ : 

Crime, Cabal. ibid. 2. The tranſgreſſing any municipal Law, which prohibits that which 

either the Law of God, or the civil Law puniſhes criminally by corporal Puniſhinent, or a 

pecuniary Mulct, is a Crime, and thus the poinding Oxen in Time of Labouring, was de- 
= clared a Crime in the former Deciſion; becauſe though it was prohibited by an expreſs Sta- 
= tute, which did bear no Puniſhment, yet it ought to have been puniſhed according to the Civil 
= Law, whereby it is declared to be a Crime. 3. That is a Crime whereby the publick Peace 
is immediately diſquieted, or whereby the Law of Nature is violated: Thus Inceſts and Kapes 
were accounted Crimes with us, before they were declared to be ſuch by an expreſs Law. And 
_ Bcſtiality and Sodomy are Crimes; though yet we have no Statate againſt them. 4. That is a 
Crime, which long Cuſtom hath puniſhed by corporal Puniſhment, or by a pecuniary Mulct, 
=_ In the Juſtice Court, as fingle and not manifeſt Adultery. 4 e ee „ 5 \ 

Fon all Which it appears that the Law of God is the firſt Fountain of our criminal Law; 

and thus the Libel in fingle Adultery is only founded upon the Law;of God. And in Uſury, 
we libel upon the municipal Law and the Law of God joyntly. ., 2. Our Statutes, or Acts of 
Parliament, are our proper Law; but even theſe: may run in Defuetude ſo far, that the 
cannot be the Foundation of a criminal Purſuit for former Tranſgreſſions, fince the People - Lo 
= ho know not Law, ſo much by reading the Books of Statutes, as by ſeeing the daily Pratiice 5 
of the Country, ſhonld not be enſnared by Purſuits upon old buried Laws; which ſcarce 5 
Lawiers ſtudy or know: Nor can the. People be thought tohave contemned what they cannot 
be preſumed to have known. And our Judicatories, by ordaining ſuch ancient Laws to . 
be renewed by Proclamations, do confeſs, that before theſe Proclamations, theſe Laws were 
not binding; for elſe the renewing them Li been unneceſſary; and if it were 1 _- 7 4 

e : e - 5. 1 bave 


5 


K „ ” F * 
# N "4 * * 
j : 4 7 


2 N 4 
* - 


L ” N „ N 4 , 4 0 85 N „ 
» * * a 5 . 5 N p ; 
| . ; 8 : — : 3 1 — : 88 8 we” . PL EN ASS 
0 7 fa, by bh N 4 OE eee 3 * wu . {nh * * . 4 a is, 4. Try rn © * 
o 8 K De — A F 1 * * = r « * 0 1 ö 5 6 
= i "Ip" : * | - 9 - f 
0 n = | l | $ | | 
© % 5 $ | — ; * 4 3 X ' | J of x 
=__ % NVE | N. 1K | * $4 
, 4 : ' | | | 
5 : J 0 „ 2 J 4 ; 
. ow" . — — * 5 — — — 0 


the Want of any of theſe three Qualifications, will alter this Coricluſion : And yet I think 
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bave l many penal gtgtutes not- in Deſactode, that the Tieges would he certainly uitd by 
wem Andthus Colonel Borrbwiot having purſued the Maltmen triminally, for ara 
Aug che 5 18; s Varl. Famer IV. the Council, upon a Supplication repreſenting. thit 
-Grovtids, fifted chat Purſuit. But Deſuetude maſt be univerſal, ancient and notorious, elſe 


KY 


chat Deſuetude cantiot ix futuram abrogate a Crime, and enervate the Law altogether, fince 
the Parliament only can reſeind their own Laws. Nor ſhould the People, nay, nor out ſudges 


be made Legiffators, conſuetudinir uſuſque longevi non vilis off auftoritas, verum non 1/q; auen 
i vuitura moments, ut aut rationem vencat aut lem. L. 2. C. que fit long. conſuet, which 


ſhould rather hold in Crimes, than in any other Subject, becanſe it ſeems. abſurd, that it ſhould 
bs lawfal:to the People to looſe themſelves from the Laws made againit themſelves, and to 

ain Impunity by frequent Repetition of their Fanlts, or to be able to free themſelves from 
Panilkment, 'by contemning theſe Laws by which they are inflicted, F 


Tux Deciſions of our criminal Court, as of all other, do bind the ſame or ſucceeding Judges, 
rather out of Decency than Neceſſity; for nothing ties Judges but Laws, and none can make Laws 
hut the Parliament, which is very ſuitable to L. nemo, C. de ſent. & inter. where Juftitiawdoth 
expreſty command, ne ullorum judicum ſententiæ pro jure reputentur. The Reaſon whereof gi- 
ven in that Law, is, quod non exemplis, ſed ligibus eff judicandum, and the other Reaſon I. 
uli. C. de Iibus, quia imperator eft ſolus le hum conditor. And if we confider how much Cir« ng 
cumſtances Influence particular Caſes, how Jadges may fail where Parties are nam'd, and 
that Deciſions paſs neceſſarily upon leſs Premeditation than is neceflary to Laws, it will be 
found reaſonable, not to truſt Deciſions too much. Likeas. our Judges. do make. expreſs 
Acts of Sederunt, as we call them, when they reſolve to regulate future Caſes; which were 
unneceſſary, if all Deciſions did of themſelves bind. Nor do the Deciſions of the very Parli- 
ament of Paris, bind even the Pronouncers themſelves for the future, as Conan obſerves, 
Lib. 1. Cap. 15. And fo frail and fallible a Thing are Mens Judgments, eſpecially where 
Votes are numbred, and not weighed, or where Experience may diſcover. the Errors, 
which the ſharpeſt Reaſon could not foreſee, that therefore Judges ſhould no more be tied 
from altering their Deciſions, than Philoſophers to continue in the Errors of their Youth 4 
But yet when the Arguments pro and contra weigh equally, and Reaſon ſeems puzzled where 
| to incline, the Authority even of our former Decitions ſhould caſt the Balance, eſpecially 
where the ſame Reaſqn then urged, was' there prong ; and in the Interpretation of Laws 
(of which Decifionsare the beft Interpreters) if a whole Trat of Decifions can be produc- 
ed, it would infallibly bind, wherein Craig, drag. de jure quo utimur, agrees with Calliftrotus, 
L. 38. de leg. in ambiguirations ug ex legibus proficiſcuntur, conſuetudinem, aut rerum per. 
petuo fudicarorum auftoritatem vim legis obtinere, Where theſe Deciſions have proceed» WF 
ed upon a Debate, by which the Reaſon of Judges. is much ripened, and the future Incon} * 
veniencies fully confidered: For as Pomponius well obſerves, L. 2. f his legibur, F de 
origine juris, his legibus latis, capit, ut naturaliter evenire ſolet, ut interpretatio defuderar:i.pru- 
dent iam aut horitate neceſſariam eſſe diſputationem fori. And Durie in the Caſe of ume of 
Coldingknows; thews us how the Lords of Seſſion thought it not derogatory from their Ho» 
nour, to retreat a Sentence after Debate, which they had pronounced when no Advocates 
o 0 yy SET a a ys end 611 


WI follow the Civil Law injudgingCrimes, as is clear byſeveral Acts of Parliament, wherein 
the Civil Law is called the Common Law. And Roberz Leflys Heirs are by the 69g 4&,ParL6, ume 
V. ordained to be forfeited for the Crime of Treaſon committed by the Father, according co ⁵⁶ä 
the Civil Law. And Forfeiture in Abſence was allowed by the Lords of Seſſion, auno 1569: Mi 
becauſe that was conform to the Civil Law; and Falſhood is ordained to be puniſhed accordingto 
the Civil and Canon Law, Act 22. Parl. 5. Queen Mary, And that the Civil Law is our Rule, where 
our n Statutes and Cuſtoms are ſilent, or deficient, is clear from our own Lawiers, as Skene Au- 
not. a Lib. 1. R. M. cap. J. ver. 2. And by Craig Lib. 1. dieg. 2. As alſo from our own Hiſtorians, 
Lejly, Lib. 1. Cap. leg. Scotor. Boet. Lib. 3. Hi. Camer. de Scot. Doctr. Lib. 2. Cap. 4. And the ſame 
is 1ecorded of us, by the Hiftorians and Lawiers of other Nations, as Forcat. Lib. 1. Hift, 
Lug. Petr, Diawitit gtograph. Karg. L & Eſtofſe, and Dack de aut. Jur. civ. Lib, 2. cup. io. 
And though the Romans had fome Cuſtoms, or Forms, peculiar to the Genius of their own 
Nation; yet their Laws, in criminal Caſes, are of univerſal Uſe; for Crimes are the ſame 
almoſt every where, as Boes. well obverſes, Zeges Romanas 8 Juftianiano collettas tantaratione 
& /ermoniy venuſtate eſſe, ut nulla fit natiotamfera, vel ab humanitate abhorrens, qua eas non 
fuerit admirata.' And King Jane, V. was fo fond of the Civil Law, as Boer: obſerves 
_ Lib. 17. that he made an Ack ordaining, that no Man ſhould ſucceed to a great Eſtate in 
Scotland, who did not underſtand the Ctvil' Law, and erected two Profeſſions of it, one at 
St, Andrews, and another at Aberdeen. And when Janes II. did, by 48 Ad of 
his third Parliament, ordain that his Subjects ſhould be governed by no foreign Laws, he de- 
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Tun fourth Branch of our Criminal Law, are the Books of Reg. Mai. which are in cri 
I 17rd ix7 looked upon as authentick Thus the Thiefmuſt be puniſhed before the Receit- - 
er, and Ailizers muſt be Payer guriæ, &c. For which and many other Maxime, there is no 
Warrant befides what is contained in theſe Books of Reg. Majef. But why ſhonld this be 
Ws oubted, ſeeing they are cited as ſuch, Aer 47, Parl. 6. Jam. III? where it is faid; that 
EX wilfal and ignorant Aſſizers ſhall be puniſhed after the Form of the King's Law, in the firſt 
Book ofthe Majefty. And by the 96 4, 14 Faul. Z. 3. Tranſgreflions of that Act are to- 
Ide puniſhed contorm to the King's Laws, and of Regiam Majeftartm. Likeas by the -54 , 
= Pars. z. Jun. La Committee of Farliament is ordained to meet and examine the Book of the 
law, that is toſay, Regiam Majeftaten, and quoniam attachiamenta, which is repeated 115 

= 74, 14 Park Fam. III. And albeit they contain many Things which are not in Uſe with us, 
et they have been in Uſe, and this Objection won conclude the Acts of Parliament not to 5 
our Law. It is then my Opinion, that King Fames I. hath brought down ſome of theſe 
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Collections from England with him; nor find I theſe Books cited before this Time. 


iir is doubted whether theſecret Conncil can, by any AR or Proclamation, either intro- 
duce a Crime, which can infer Tinſel of Life, or Eſcheat ; for the Parliament can only diſs 
poſe upon our Lives and Fortunes. And it being the Repreſentative of the Nation, every 
an is, in Law, ſaid to have conſented to what the Parliament doth. I find Craig to have 
been of Opinion, that no Act of ſecret Council can infer a Crime, Pag. 38. nor can the 
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Council by their Acts warrant any to do what would be otherwiſe a Crime; for ejus eff nolle 
= cajus of velle. And none can take away a Crime but ſuch as can introduce a Crime, and 
therefore Mr. Archibaid. Beath, being purſued for killing ſome Men, he alledged, that 
== theſe Men were bringing Meal from Trelund, and that, by Act of Council, it was lawful to 
ax or kill ſuch as contravened the AQ. To which his Majetty's Advocate did reply, that 
che Acts of ſecret Council could not warrant the killing of a free Liege, and the committing 
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of Murder; which Reply was found relevant. But fince the Council are to ſecure the Peace, 
and that many Accidents may emerge, wherein the publick Peace cannot be preſerved with + 
WW out this Power, i were bardto limit them too M nt. 
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IV. WAZ TAI R dolus or a wicked Deſign, be requiſite in all 5 is largely treated 
. by e gon Is 2 a deba fon 4 Hy QF 3 Balmerino, _ 
= the Marquis ot 7g yi, And by the Lexts, g placuit, inft. de furt. L. 3. J. de injur. L. pen. f. 
4 Leg. Jul. de adult. it ſeems that the Wickeduel of the Gen makes on] 20 Acen ori- 
mina but in my Judgment, this Inquiry may be reſolved in theſe Concluſions, 1. That 
ſeeing Man can ny fend in what is voluntary to him, it muſt follow, that the Will is the 
only Fountain of Wickedneſs : And conſequently it was at firſt the Deſign of Lawgivers, 
only to puniſh ſuch Ads as were 3 malicious. 2. Becauſe Detien is a private and 
2p concealed Act of the Mind, which elcapes the ſevereſt Probation ; therefore in ſome Caſes, 
ES this dotus is allowed by Law, to be inferred from Conjectures and Preſumptions, where the 
Add is ſuch, as of its own Nature may be good or evil, accordingly. as it is circumſtans 
tate, as in Poiſon, the giving whereof may be occafioned by Tenoratice, Miktake or Malice, 
== 3- Some Ads are ſo irregular of their own Nature, that the Law requires only that the AQ 
be proved without proving: the Dole or wicked Deſign, as in Sodomy, Adultery, Cc. 4. 
Some Acts, though they be not wicked of their own Nature, yet becauſe the Deſign cannot 
We Gill be proved, therefore the contravening theLaw is equivalent to Defign, & dolus pr aſumitur” 
contra verſantem in illicito, as the converting with a Woman after the Church hath forbidden 
the ſame; and therefore the Doctors divide dolum, in verum & præſumptivum. 5. Where the 
Law hath expreſly 8 Dole and Defign, there it muſt be expreſly libelled and prov- 
eld as in the Act 37. Fart. 2. K. Jam. II. where it is ſtatuted, that if an Man wilfully receit 
Wy Rebels, he ſhall be forfeited; but” albeit lata cuſps be equiyalent to dolur in lefler Crimes, 
yet the Doctors conclude, that where the Crime may infer Death or Murilation (Loſs of Life 
or Limb, as we ſpeak ) there the groſſeſt Negligence or lata rs 55 is not equivalent to 4 
L. Clar. Bug, By. Num. J. It is likewiſe much debated, whether an Endeavour to com- 
mit a Crime, be a Crimi, albeit the Effect follow not. And albeit it be a Rule in the Ci- 
1 vil Law, that in meleficits voluntas ſpettat ur, non euitus, L. 1.  divus, F ad Leg. Corn. de i- 
. yet is generally concluded by the Practicians of all Nations, that fmplex conntus or 
ic Endeavour, is not now puniſhable by Death, Clar. Dueft. 91. 13 conatus. But for 
A N this according to the Principles of Reaſon, I ſhall form theſe Conclpſions; 1. 
© hat all Endeavour is n Offence againft the Commonwealth, though nothing follow there- 
1 er albeit ſometimes the Puniſhment be connived at, or mitigated according to the ſeveral 
besrees of Malice; but that it is in it ſelf WEE appears from this, that frmple Defign F 
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_ - puniſhable i | 
By it would be too late to provide a Remedy when the Crime is committed. 2. In le 
atrocious Crimes the Deſign is puniſht, if the Committer proceeded to adt that which ap. 


* 


Treaſon and ſeme other atfocions Crimes, heca uſe in theſe, eſpecially in Trea- 


proached neatiy to the Crime it ſelf, / diventum fit ad aftum maleficio proximum. But this 
as if a Thief have put Ladders to the Houſe which he reſolves to rob, or if he mix Poi. 
ſon, but the Potion be ſpilt upon the Ground by an Accident. And albeit it be common. 
ly received, that even in theſe Caſes affe&us non 6 paniendur fine eſfectu, by the fame Pu- 


18 not  /omplex conarur, but in effect is u leſſer Degree of the Crime to which it approaches; 


"oF. 


niſhment with, the Crime deſigned; yet. I would diſtinguiſh.in this, betwixt'an Effect dif. 
N by. an intervening Accident, and that which is ſtopt by the Repentance of the 
© 


mmitter; for, where the Defign was only diſappointed, I think the ordinary Puniſhment 
ſhould not be remitted, in Caſes ubi deventum ęſ ad actum proximum, ei x TS Tons un ru. 


Aber Baſil, de extraord. crim. L. 1. And therefore the Court of Savoy did very juſſly con- 


demn a Thief to be hanged, who had entred the Houſe of one Girard to ſteal and murder, 


but was deprehended before the Theft was committed. G oth. ꝙ conatus, Num. 16. For ſince 
the Puniſhment is only remitted in conatu or Endeavour, becauſe of the favourable Cir. 


cumſtance, that nothing followed thereupon; ſo I think this may be counterbalanced by the 


Depravity of the Deſign in many Caſes ; as if one ſhould deſign to kill a whole Family, or 
burn a whole Town. And ſeeing Men are puniſht, not merely for what is done, becauſe that 


cannot be helped, as Lawiers affirm, but becauſe the Committer of a Crime may commit the 


like; therefore I conclude that he who deſigned to commit a Crime, ſhould be puniſhed as 


if he had committed it, if he was only letted by Accident, becauſe the Commonwealth can- 


not be otherwiſe ſecure. - And therefore it was admired why in Faly 1670. Mr. Stanjield's 
Servant was not puniſht with Death, for endeavouring to burn her Maſter's Houſe, albeit 


| ſhe was apprehended before any Prejudice was done. But I would here add as a Caution, 


that great Premeditation ſhould be proved, before conatus be puniſhed capitally, for that 
ſhews the confirmed Malice of the Deſigner, and is equivalent as'to him to Succeſs. 3. In 
mean Crimes, where the Effect followed not upon the Defign, but was hindred by Repen- 


tance, I think little or no Puniſhment ſhould follow, for, nibil tam naturale; quam unumquodg; 


eodem modo diſſolvi quo colligatum eft. The like ſhould alſo hold, where the Defign was taken 
up in Paſſion, or without Premeditation, -becauſe there the Committer is not for the fu- 
ture ſo much to be feared : But this Subject will he more fully cleared in the particular 


ſubſequent Titles, for in ſome Crimes, .conatus, or Endeavour, is more puniſhable than in 


others, | 
W 1 ETHER What tends to a Crime, though it be not arrived at the full Guilt requiſite to 
make it fall expreſly under the Statute or Law by which that Crime is puniſhed, to which it 


approaches, has been oftentimes doubted : As for Inſtance, to miſconſtruct his Majeſty's Go- 


vernment and Proceedings, or to deprave his Laws, is expreſly declared puniſhable by Death, by 
the 10 Act, 10 Parl. Jam. VI. Whether then may not Papers, ain to iniſfonfirus hs 


Jea 


ule againſt the Goverment, be puniſht by that Law ? And that ſuch Tyſmuations and 


Tendencies are not puniſhable criminally, may be argued thus. I. It is the Intereſt of Man- 
kind to know expreſly what they are to obey, eſpecially where ſuch great Certifications are 


annext, as in Crimes, 2. The Law having taken under its Confideration this Guilt, has 
puniſht the actual miſconſtructing or depraving, but has not declared ſuch Inſinuations or 

endencies puniſhable, & i» /atutir caſusr- omifſus babetur pro omiſſo. 1. This would in- 
fallibly tend to render all Judges arbitrary, for Tendencies and Inſfinnations are in effect the 


Product of Conjecture ; and Papers may ſeem innocent or criminal, according to the 'Zeal 
or Humour, as well as Malice of the Judger, Men being vibe” „ orgs to differ in ſuch 
Il, 


conſequential Inferences, and too apt to make Conſtructions in ſuch, according to the Fa- 


vour or Malice they bear to the Perſon or Cauſe. | Are not ſome Men apt to conſtruct 


that to tend to their Diſhonour which was deſigned for their Honour, and to think every 
thing an Innovation of Law or Privilege, which checks their Inclination and Deſign? Where- 


as ſome Judges are ſo violent in their Loyalty, as to imagine the meaneſt Miſtakes to tend 


to an Oppolition againſt Authority: And thus Zeal; Jealonſie, Malice or Intereſt would be- 


come Judges, if Tendencies and Inſin uations were allowed to be Crimes. 4. Men are ſo 
filly, or may be in ſuch, Haſte, or ſo confounded, and the beſt are ſubje& to ſuch Miſtakes, 


as that no Man ſhould know when he were innocent: Simplicity. might oft-times become a 
Crime, and the Fear of offending might octafion Ofetice. nd bow wincomfarrably would 


the People Jive, if they knew not how to be innocent? Whereas on the other Part, it 


may be e e that there are ſome Crimes which cannot be determined as to all De- 
grees of Guilt ; ſuch as is the miſrepreſenting the Government, which may be done fo 
cautiouſly, and in ſuch various and different Ways, as cannot be ſpecified in any Statute. 
2, If the miſconſtructing the Government be a great Guilt, certainly what tends to it muſt 
be puniſhable to ſome Proportion. 3. It is the Intereſt of the Commonwealth, 3 5 
x 5 5 | | ORE | | 2 11 


8 


Majeſty's Proceedings and Goyernment, or bearing Infinuations which may raiſe in the People 
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22 ſed ubi 

fuch as Murder, '& Minor is. though not to the ordinary Puniſhment; but in merely 

ſtatutory Crimes, ſuch as Uſury, foreſtal ingof Markets, Sc. he is not at all to be punificd, 
except abi malitia- ſupplet atatem, which becauſe it is not preſumable, ſhould not there- 

fore be. inferred," but from vety pregnant and convincing Probation. And "ſeeing Art im + 

all Crimes ſeems to require Judgment and Contrivance, it would appear, that though the 

Crime it ſelf were puniſhable in Minors, yet Art and Part ſhould not, ſeeing that in effect 

depends upon Acts of the Judgment, wherein Minors may be miſtaken; becauſe of their Fra. 
lity and leſs Age; and thus John Rae was not put to the Knowledge of an Inqueſt, for 

IS Art and Part of Theft, becauſe he was not the principal Committer, but went alongſt 
with his Father, and was not paſt Twelve years of Age, I January 1662. 3. Though a 

| Minor be puniſhable, Where he is pubertat! proximus, yet he is to be puniſht more meek-— 

ly ; and thus the Viſcount ef Frendraught” was put to the Knowledge of an Tnquett, for be- 

ing acceſſory to the way- taking and private Impriſonment of Gregory, though this wes a 

ſtatutory Crime: And thus Midaleton and Machan were put to the Knowledge of an In- 

queſ, 26 of Auguſt 1612. And the 9 of March 1671. it was found after a moſt conten- 

tious Debate, that two Boys, the youngeſt whereof was not twelve Lears of Age, ſhould 


&9 © the Knowledge of an Inqueſt, for caſting down of a Houſe at their Father's Command, ; 
al 


it it was alledged that this Act was not of its own Nature criminal, as Murder, or 
Beſtiality, but its Guilt depended upon Circumſtances which Minors were not obliged to 
know, as if en eee to theit Father, of which they were informed, and ſo were 
not guilty. There are ſome Crimes alſo, wherein Minors may be puniſnt, and are reputed 
Majors, N. Actionem juris ( 3 to the Opinion of ſome Lawiers) ſuch as Fordicati- 
on, Adult ery, Sodomy, & amnia delicta carnit, becauſe the Guilt there confitts in the Com- 
miſſion of the Fact, and not in a Contrivance; and ſo Minors may | 


| act, an in a Cc de equally guilty of theſe 
Crimes with Majors: Let I differ from theſe Doctors in this; for ase | en 5 
theſe - Crimes may be occafioned by Levity and Vacillancy of Judgment in Minors, and 
ſceing furious Perſons would not at all be puniſhed for ſuch Crimes, I do think the Age 

is ſomewhat, to be conſideted, even in theſe Caſes, and that Minors are not to be as ſevere- 

ly puniſht as Majors, ſeeing they are not of ſo-ſolid a Judgment as theſe are. I find Lib. 

3. Reg. Maj. cap. 32. H 18. and in annot. 100. ver. 3. cap. 41, Lib. 2. that a Minor is, not ob- 
liged to anſwer for any Crime by which he may loſe Life or Eimb; and a Caſe is there 
cited betwixt his Majeſty and the Abbot of Parbroth, Anngt. cap. 13. ver. 12, And Skene cites 

W for this L. pen. C. de autorit. tut, & L. 1. f occiſoram, f. ad F.C. Sillan. & cap. 2. de de- 

| /if, puer, extrav. The Reaſon ſeems to be, becauſe a Minor may (being purſued whilſt” 
be is Minor) omit ſome. Defence competent to him. And fince-a Minor is not oblig- 
ed to debate de heredit ate paterna whilſt he is Minor, much leſs ſhould he be obliged to 
defend in a ctiminal Purſuit, 46; calore juvenili poteft dicere vel tacere quod ei nocere poteff., - 
So that it ſeems, that albeit. a Minor may be puniſht /for ſeveral Crimes committed by him 
when, he was Minor, yet he is not obliged to anſwer for any till he be Major. But yet 
in the Viſcount of Frendraught's Caſe: it was . that a Minor was obliged to anſwer 
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Kule of Proportions, leſſen. and moderate the Püniſhments of ſuch, as though they ate nn 
. . abſolutely mad, yet are hypochondriack and melancholy-to-fach-a Degree, that it Clouds thei 
Reaſon, qu/ 10 aliquem habent, ſed diminutum, which Lawiers call i, and the Grect 


cute a mad Man, who had killed one that had ſtrucſ him Two Days before: 
did ſhew Memory and Revenge in * AQ, he. might have been puniſſted juſtly 
: dme mad ervi F 
has its Tides, and waxes and wanes like the Moon, upon which it depends, t, furor ff 
mulis ſuis, variatis vicibus, accendit, L. 14. F de officio præſidits, that therefore they ſhould be 


81 Wit or Contrivance in the Execution of the Wrong he did, I would n 
cheſe Caf 


be founded Won Preſumptions, I think the Puniſhment ſhould be leſſened upon that account; 
and poſſibly that Judge would not be much. miſtaken, who would remit fomething of the or- 
dinary Puniſhment in all Crimes committed even where the lucid Intervals are clearly 
proved: For where Madneſs has once diſordered the Judgment, and mich more where it 
 recurs often, it cannot but leave ſome Weakneſs, and make à Man an unfit Judge 2 
ä | £ . 1 * „ ; „„ ge „ Roa Ne © „ 5 E 


n 
bs 3 6:3 F 
ma \ > 


10 Wi . 3 g FAY 
3 1 — v l my * * $ 4 5 y ; . q $ n 
5 7 . 0 2 : 5 N r 13 ; "4 4 * — BY K — - 4 * 9 x 4 * \ * 4 1 . 
o * , 1 us, K 
5 * 4 by 
1 A A. 4 
: # 1 4 * — \ " * 
— 5 1 5 4 A Fa a F. "1 whe 
f 1 * — ky 
I Fig | 
: bh: ; F ! \ 4 y 
y bs > 23 Fi * 8 1 
5 ; GY 
- wi 1 ? F * N * 
as — - ITE” _ Py 4 kak þ a 4 v 4 Fs - N L " 8 
* 
Fi 4 — 
5 * U 9 . 8 ia 1 1 
K ” Ma 


* e — — with PEI 


—_— m 
. 
1 8 
8 

* Þ 
» 
: 


| our Provo c e On Yoſt e 


_ pie = is ftarnts by. the 14 Chip. Star: 2 58 TT: That aj 
10 e i he coupe any a rone, 
rg "tho may be made lia ily fo 
: dein Law liablefor ws 1 done by a np Se 
15 1 es them non 1, the Murders 5 and other. 3 Ne 
by, 3 they are commanded by by the Jadge to kee him 2 85 Pen 7 not to beextend- 
| ed | 55 Oy" ** OY” a or: neareff of le © Baytol, 'L Ne: i =: 
Be 2 8 i . „ . A © 7 Ts 4 = 3 * 1 OH 3 65 | 13 b 1 
s > 1 1 to by Landers that futlonz erte. e nga rims in their Fo- 1 
15 cannot be puniſht for it, though thereafter they return ta themſelves: For in It 9 pup: 


: ing Crimes, the Time of the ; Commiſlion is to be confidered, though- Jaſon, Tirtqueh*and 
ſome others, are of Opinion, that if the Crime was very CDs the mad Ma an recovering 
may be puniſhed. ; 7455 for this they inſtance. the Queen of Caſtike, who puniſhe With Death 


ey 2 * Who had in his Fury wounded her Husband King Nramand; and tliey eite 15 14. 

Si . officio præ dit; but the, Inſtance is founded upop the Paſſion of a Woman, and that 

10 aw ſpeaks 8055 of Crimes committed in a lucid Interval. Gh whereas Caballts thinks ſuch 

nen a Puniſhment ee for ſatisfying the Diſcipiine of the Church, 1 ſhould:-rather think, that 

0h the . #7 ſhould of all other leaſt puniſh that Fe it being againſt Chriſtlan Chari- 

er 7h 4 dd Affliction to the afflicted: And it were brutiſh' for Churchmen to bè more ſevere 1 
wk than che Madneſs it ſelf was, which was ſo charitable as to take its Leave, A a Man ſhould CIs 
not be puniſhed in his Health for What he did when he was: mad: 1d upon the ôther hand, — 

u © a Man who committed a Crime in his Heath, ought not to be puniſhed*bo booty, if he there- | 


atter turn mad, for then he is not. ſenſible of Correction, which is one, of the great Defigns 
of Puniſhment ; and to puniſh him then, were to endanger his Son}; nor wa the Ry 
be rin. from Vice, but would rather be troubled with Paſſion at ſuch a Spectacle, = 


Fu - yet hema map . in his Goods. Clarus, Qugſt. 6. tells us of one who was: Gd d for 
th Perjury, ough it was alledged he was mad; but as laſt ſeems too ſevere for the Reaſons. 
nt 


foreſaid. And ſince a mad Man. is lookt upon as abſent, it may be juſt doubted, Whether 
he may be proceſs d during his Madneſs, | or a "Eris 3 75 In white It in 
Health, even in order to the inflicting a pecuniary Puniſhment, and that becauſe Abſents 
cannot by our Law be tryd criminally ; and becauſe mad Men cannot inform their F er 

and Lawiers, ſo 2 they may Teen their juſt Defences. But ſince Abſents — be tri · 
. ed for Treaſon by the late Ad, it would: therefore appear, that mad Men may be Jikewi e 
accuſed for Treaſon during their 18 It may be likewiſe doubted; if he: 58 uſed any 


ne Means to make himſelf mad after, his Sentence, may not be put to Death, notwithitind ng of - 
his Madneſs, ſince that Madneſs, Was occafioned by himſelt, 19 4 12 Gould bean Ing 
i the Law, But Clarus, Queſt. 6. is oe: Opinion, that it on 5 to, defend him from all. corpo- 
0 2 Puniſhment; and Caballuß, caſu 298. Num..27.is allo of Opitil wy that 2 he who com- 
q . mits' a Crime whilſt he is mad, though he himſelf occafioned the Mn Jet he is not to 
N de 8 the ordinat Ta Ne ne. Jay, doth "es 2 * hue”! 10 wy made ; 


| ares v3 1 wh 7 
9 Wi ETHER ma e! 630 25 TY or 0 e fa. 108 we; Fra 7 2u8g 
y comm r ems debateable ; an cems to den L. 
ex dobo, ff. de dol. nal. whoſe Words are ſed un in DR, e dolo detur 055 4242 | 
| ego puto ex ſue quidem aon Poll dare, quid enim. municipes facert poſſum? But I conceive that 
oi me 3 3 8 l AT. fa wo Perly; Wop orations cannot com- 2353 
3 | and. rimes co in Omiſſio „ 
fixed upon Incorparations, as Ae Maat omit . Las comin wn * „„ 
nius, CK de ſacmſandt. Eaclgba, . [7 Hrocuratorem, F. mandat, 3. In theſe Thing Wien 
are proper only to he done by. ee 1 as in making Ads, raili 15 
Alauful udicat ies, eee be ud: os be guilty of * 
Vit. B Stat. & 2 4. Sy rimes = which. are ordinarily Committed by pri- 
8 vate Men, ſuch as Murder, © eion, _ &c; _ in Law heals ink 306. ng the cone 
rations, if theſe thing be done by Command 40 the R 
cena. 5. No Deeds of the Magiſtrates can infer a 
_ tlie Bodyof the People concurz for they rep 
their Government: And they were. not e in heir Vedi 
L., procurator, ꝙ Celſus ait, . d e 
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FAR #4 are divided, by * Cini Law, into 5 Poller ine a: orivater Nina. 

. | »Publick Crimes, are defined to be: theſe, which any private Perſon may purſue, for 
/. publick Revenge, and whereof the Puniſhment is ſtated by an ekpreſs Law, 5 1. 
t, de þ 0% Jud, nd'a private Crime, which none can purſue, but the Party injured, 
Which is not e en to be a 1 by an expreſs Law. But many of the 

Alle of 9 1 conclude, that all Crimes which are puniſhable by the Statutè of any 
dic gls ary, Are, ehe, 70 be a. geounted private Crimes, Aatuta enim ſunt le ges judici- 
2 „ Bal” ad leg. ut. "Cod. qui tefe, fac, pal. Yet this appears to be 4 2 Miſtake, | 
Ir It e Thor ale t Perſon whatſoever to Purſue: the Ct ime therein forbidden, 
ime we Ad de doubtleſs a publick Crime; for the true Notion of a publick Crime, 
n to be that wherein the Commonwealth is immediately concerned either by Intereſt 
in Tregſon, or coining of falſe Money; by Example, as in Murder, 
craft, Re: In Which though the Co mmmon welch be not immediately concerned as a 
yet every; particular Per on of that -Body is en becauſe he who committed 
| 067 may i, the. fame again, & me mal us, ſemper re afumitur malus in eodem 

Sore, Halitie. 80 that ever ry one's ig Power to * . a Crime, or a Crime being de- 

EY b by an expreſs Law, are not the true conſtitutive Differences betwixt a pub. 
̃ rime and Private; but are only the Effects thereof: For when the 1 ngdom or State 
4000 find that any Crime: is of dangerous and univerſal Conſequence, then they allow, very 
juſtly, that every ptivare Man may accuſe, | 7 us in Scatland, the Veſtiges of this Diſtincti- | 
on are yet to be en. For albeit his Maj Lajelty 8 . may parſue Without the Concourſe 

of the arty. injured, yet no other Perſon will be all owed to purſue any Crime, miſe ſum, 

| velſuor mW Iran Proſequatur: ig > 175 Mop private Perſon may not purſue in all 
Crimes: h Keel 0 0 Cap, 2. Lib. 4. ere in Treaſon, it is aid, 7 8 every Man 

my. PP de, which had been m7 Pol. 474.6 every Perſon might purſue in every. Crime; and 
| ; Maceal having railed Letters, in his own Name, againft Charles [.ind/ay, for 
Killing bis Fathers" in July 1668." the Juſtices would not ſuſtain the Purſuit at His Initance, 
becauſe. he could not prove that he Was Son to the Defunct; and ſince his Majeſty's Advo- 
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them home under a great Fine, as they did lately to the Lords of dington and Sem 
uno 1668, Before which AQ alſo, all Laicks going out of the Kingdom, withont Con. 
ſent of 1 KI ing, or Licence from the Chancellor, committed Baratry,' Famer IV. Parl.; 
cap. 5 jough Craig debates, pag. 371. whether the Puniſhment of this be the mw 
with „ becauſe it is ſaid to be Large as Treaſon, gap. 84. Parl. 6. Fames III. 
it is clear, that this Puniſhment is reſtricted by the AQ 2. Parl. 1. James I. to the — 
declared x of Truſt, and Baniſhment. This Prohibition of Laicks going abroad, wa 
_ firſt at Carrhage, and is now in Vigour at Naples and many other Places: And though t 
be now in Deſuetude, at leaſt is not puniſht, except in privy Op Counſellers, yet I ſee no fe | 
ſon, why any ſhould ſay, that this Crime takes only place in V affals holdi ing immediately of the 
King; for the Act is general: And yet Merchants: axe Wel 1 6 ern ann of Par 
Hament to traffick . and 5 fall not under * n 
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I | he | wonld be Supreme, and no wonder. that this Crime ſhould: be incident to him 
YZ} in this lapſed Condition, when his Will is crooked, and his Judgment blind; fince 
the Wery Angels in their Purity, and Man in his Innocence Were tempted by it: 
Fo that fince Men have fudjected themſelves to Government, we eaſily conclude they 
found a great Conveniency in this Submiſſion, elſe they had never ered ſo much Violence 
| to their own Inclination, To Societies and Laws we ow” every Moment the Preſervation 
| of our Liyes and Fortunes, which. nothing but Diſcipline doesſecure; and without anintire 
' Submiſſion, theſe Societies would be but Companies of Robbers, and Laws but mere To 
How many Dangers do Governors incur ? and by how man many ares and Fears are they dif- 
nieted ? Wherefore: it is mot Juſt, that thoſe who govern, be more ſecure againſt 
Feb Subjecks, than againſt their Enemies, ſince hey may be moſt eaſily wrong d theſe who 
| five in their own Boſom, and who have eaſie and open Acceſs to hem er Crimes, y 
| one or at moſt few are wrong d; whereas in Rebell ion and majęſty, the whole Society N ww 
| is offended. And therefore it was moſt juſt; that thoſe who fin the Ruin of the Com- 
monwealch, or the fupreme Governor, (which Crime we call Treaſon) ſhould of all others 
| be moſt ſeverely pong And the Ba/licks, L. 1. h. t.obſerve well, that Treaſon 1 i 
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4. FN 1 James 
that are not notour; or againſt Rebels that Baue not committed any othet 
= a — cannot-infer with us the Guilt of Treaſon. The Doctors Here debate, we 2 
Wife reſetting. her own H N "or a Father his Son, colmmits Treaſon, And albeit it. 
be alledged, that the Relation 2 1 und Subject, ih the chiefeſt of all. others, and 

all other: _ 1 cede Wie; and Rebellion againft the State Jooſes all Relations 


=” 

a> caps. i et the" ordinery DiRINAion ts, chil if any = 

ons A {Ro With Thi 3 neceſſary for him as a Mat, av Moat . gh, G6 
he 


113. 
480. and Mattheus vor- ri. Cap. 2. Num: 20. For bes loſs" al the „ 
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in that Caſe they are not guilty o Treaſon; but if they aſſiſt cheſe Relations with any 
0 ma be ſerviceable to them in their Treaſon, then th N 0 -puilty, Farin. e, 
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Traitors. But I find in our Law many Deciſions of this Queſtion; 1 Ful 
ors Douglas La lar Lady Glan, is conviet, and burnt for fortifying and 110 ſtig the 1H he 9A. 
gus and George Douglas herBrethren, Traitors and Rebels. And't8 J % 1537. the: Malt Nr 
Glamit, is hang d and drawn, for 'concealipg, and not db ney Mo 
S& Mother\to poiſon the King: But che Counteſs of Errol bei ing Party 

| of: 3 at leaſt for not revealing -a Letter the” had received from the Earl of 


LN ng Afliſtance, it was-alledged for the Lady, that che Contitebs of Batl 
| ebel, chongh her Hochand, Wat, and chat the had not Gmc "This Was 0 
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| in fartheringof the King's Rebek, Which is expreſſed alſo by the former Act: Yet I uſes 


this rather exegetick ofthe emer Point, than à ſeparate. Point of Treaſon; for th — 
may be comprehended under Help, ddt, or Counſel, Robert Stuart was hanged for kee 


ing out his Son; the one the fifth of January, and the other the firſt of February? 1570705 

| Cuningham of Towerlands was forfeited, and executed. for-affiſting his Brother in keeping — L 
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rs be acquit, which is Nec 4. the Ad bears) becauſe of the Odionſnelv of Treaty 

at fince the AQ ſays expreſly, that this ſhall take Place where rhe Party calumnlare 4 bo d 

accuſed, and quit of the Crime of Treaſon ; therefore it may be inferfed, that —. pho the Par 
ſuer raiſe Summons of Treaſon, . and. ſhould paſs from the ſame before the P 


nowledge. of an Inque that eo 105 thou the urſuer might be puniſhed þ bs 275 
dinaria, yet he could wh be puniſhed as a Traitor. It may be ikewiſs onde, If this 747 | 


in ſtatutory Treaſon, as Thef? in landed Men, Sc. And fines the Reaſon indaRtiveof that Ad 
1s 


the Odio of. Treaſon, it would appear that this rigid Law ſhould not take P 
in theſe Pointe Treaſon, which are: not 8 odions of their own Nature: '* n le 


E EN, ks a Nails 
AnornzR Speciality in Treaſon i 


et! it on only be tried by the 8 Reg. Maj, 
il. 1, Cap. 1. der. 1, and that becauſe of the King's immediate Intereff, * it is not br 
umable that the Fiſcal in. inferior; Courts would be as careful as his Majeſty's A dvocate, who 
cannot appear there, and becauſe of the Intricacies and great Conſequence of that Crime: But 
1 may 9 onbted whether Lords of Regality, or Subjects d. by 8 are] N com. 
3 8 to Treaſon, and it ſeems Ah for the Reaſons foreſaid. 


XIX. TA 2 ſecond Privilege = Treaſon 52 that thoſe who ate pur for ede wol 
be immediately committed to Priſon, and their Goods ſhould: be put under ſecure Burrows 

i. e. Caution, under 57 50 the mot remain ay and' while they ſuffer an Aſſige, Famer I 
Part. 13. Cap. 49. and, R 4: 4:.Cap. 1, But it ſeems very hard in our Law, that 
there is no. Lime preſerib for the eder to inſiſt, but that the Perſon ſufpe&t ma 
kept in Priſon for a long Time, though he. be very innocent, and offer himſelf to a Tail, 

b whereby, the moſt innocent. of Subje be m fs ruined in their Fortunes and Families, wich- 
out ay Juit Cauſe. And yet upon A * other Hand, it were hard that Traitors ſhould be d. 
15 go abroad, becauſe Probation cannot he reſently had, which it may be the Traitor 

abr d, or that the Kin OT 5 ſhould be forced to diſcover too ſoon, 'by a Purſuit 
ae teaſon, Ad he i bound in Policy to cover for ſome Time. And as in War, ſo in 
reaſon (Which is as dangerous J many 'hings are allowed to be done, which are 1 not other. | 

ls regular, the Intereſt of all. Nas erating che Intereſt of any one, ora few. 1 
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"XK, T «x third Speciality in Treaſon is, chat al Charges of Treaſon” "ſhould 11 exe· 
cuted by Heralds 2 bearing Coats of Arms, and b ge OR, and that for the great- 
er Solemnity, elſe theſe Charges. are declared null, Janet VI. Part. 12. Cap p. 125. Fi 
as the. e Cuſtom is, to execute Summons of Treaſon after that Manner : But it was 
found on the 5 of December, 1666. in the Action intented at his Maj jeſty's Adyo- 
Cate" ; inf ance. * Macculloch and others, that this Act did only relate to Basen of | 
"Treaſon, or any other Char 2b wherein Men are ordained to obey under Pain of Trea - 
ſon, but that Indictments of Treaſon given to Men who are in Priſon, may be execut-. WM 
ed by ordinary Meſſengers ; and yet the Ad ſays, that all Executious pe; en otherwiſet than 1 
is appointed "7 that Act, thall Ben 


XXI. Wor MEN and others may, be Witneſſes i in this Grime, ig in other Crimes the 
cannot; and one Witneſs is ſufficient here; ; and famgſi & impuberes, of whatever Age, are 
receiveable as Witneſſes, by an expreſs Act of as Sederunt of the Lords of Seſſion anno 
1591. Likeas Cod. Fab. hoe tit. def. * 1 eft privile e criminis laſe Majeftatis aut facilius 
probetur,, and that it may, be. Prove VS: Jamoſos..5 facior criminis ," and that it was de- 
cided in Savoy, 159 1. vid. Pappo 1. Lib. 24. tit, 2. But the Eng/7 20 do moſt Juftly con. 
clude, that becauſe the Punilhment is ſevere in Treaſon, therefore it ought to'be proved 
by manifeſt and direct Proof, and not by Preſum Kae or Strains of Wit, Coke pag. 12. 
= that 0 Were A 138 0 for . reaſon, 2 Pure moſt learnec ly, b. 


By the Civil 150 famof a waive were Amed to accuſe i in this G thou th not 
in any other Crime, T. 7&8: . ad L. Jul. Maj, But this laſt Privilege ſhould only hold 
in Perduellion, Maſcard. de Prob.” Lib. 1. Contl, 462. and not in ſtatutory Treaſon. And 
that this ſhould hold in no * of Fre was Aud OS 24g: 37. N 4 
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: V.  Parl. 6, cap. 69. which Act bearing to be founded upon the Ci- 


declared only that Species of the Crime of Paths nes they called Perduction, | 
pun ; I Alt. F. aa L. Jul. Majeſt. plane non quiſquis legis 
Julie Majeftatis reus eft in eadem wes ny ed qui . ob, bf * 


li animo 
 adverſus rempublicam vel principem  animatus. So that the infallible Mark of Perd uellion 
is -oft1}is animur, a Deſign of raifing, Arms, and therefore we may conclude, that not on- 
ly . ſtatutory Treaſons are extinguiſhed by Death, but that even ſimple concealing and 
not revealing, ' or a malicious Defign to poiſon the King, and * ſuch other Treaſons as 
ſhew not a Deſire of riſing in Arms, are likewiſe extinguiſhed by Death. And yet the 
Baſil. L. ; 2, * ſay, & Inf by the Heads of Treaſon are extingu her by Death, ex- 
cepto capite progitionts & inſidiarum contra principem, ywolg TS rep naboowansg ano m5 
Le mi; rebels nat ms Kara Burden OE a0 Te 
\ALz1t- the Bones of the defun& Traitor | are. ordinarily taken up, and brought to 
_ the bannel in Purſuits of this Nature, a was done in the Forfeiture of the Tard of 
Reftatrig Jet this is not-neceſlary : But it is neceſſary in Purſuit of this Nature, that the 
DefunR's neareſt ,of Kin be called, as Defenders, for their Intereſt, both becauſe their E- 
ſtates are to be taken from them by their Forfeiture, and to the end the may defend 
the DefunQ, and object both . the Relevancy of the Libel, and the Hability of the 
"Witneſſes ; and therefore. the Baſihicks add very well, that bereditas publicatur mfr crimen 
6% beredibus purgetur, ea pat nalagiody "ano Ty wager iy, © © 
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47 may be {doubted Whether ſince | the forfeiting after Death is fonnded np 1 the 
Gvil Law, and that the former Act bears expreſly, that theſe Purſuits may be el 
conform to the common Law, theſe Purſuits 2 
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1 : ſhonld not preſcribe with us in five Years, 
they do by the common Law, and it would 1 pear they ſhould, ſince theſe Purſuits are 
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chat when they are wilfully and contumaciouſly abſent, they ſhould not be 


11 48, Park, 2. Charles II. Seſs. 1. it is ſtatuted, that rifing in Arms againſt the 
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to the Aſſize in Perdueillion though in other Caſes the Pannels es are to be hft 
Jpeakets; and the laſt Speaker has much Advantage, for de nay 2 22 AM _ is | 
by cho Dyponene, it. er kg riots 16% via 2 N $ 2 eggs; * N 5 
„ F423. "ob ee ME * f Nn 2 | 
- XXL Tus ut Ptivil ege of Treaſon is, cht albeit of od no Perſe FT ARA 097 MY 
ned in_abſence:by the — n Parliament fil) could have proceeded againſt Tal. 
tors in abſence. And now by a Act of Parliament it is found, R Ha the) Ake. 
duellion, and of reaſonable riſing in Arms againſt the King's Authority, the Jaller f | 

roceed to the receiving of Probation, and pronouncing of er eyen in abſence of the -% 
Party; which being firſt propounded as a Query co the Couneil itted the ſame to t 
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* Seffion, to whom his Majeſty's Advocate gave in che following qo Remy an e ng 
the 15 Ag, 1667, Whether or not à Perſon guilty of high Freafon, may be purſned 


before the uttices, albeit they be abſent and contumacions? ſo that t > Juſtice, upon Ci. 
tation and ſafficient ' Probation and Evidence, may n Sentenee and Doom of For- 
W it oy Dittay be proved. The Reaſon ruple is, that Proceſſes of Forfeiture 
are not ſo fr t, and that in other ordinary Crimes oh Defenders, if they do not 
ar, are dec ared Fugitives; and that the following Reaſons appear to be ffrong and te- 
vant for: the Affirmative. r. By the common Law, albeit a Party abſent cannot be con- 
demned fur a Sg et in Treaſon, which is erimen — — this is à Speciality, that 
1 d againſt and ſentenced. 2. By the firſt Act of King James” V. his 
6 Parliament, it is Þ declared, has che 2 tr hath good C uſe and Action to purſue all Sum 
n and Commonwealth, conform to the com- 
mon Law, and good Equity and Reaſon, noewthtanding chre be no ſpecial Law, AR 
or  Provifion made Wale And therefore ſeeing by the common Ta, Perſons guilty 
of Leſe-majeſty, m 2 proceeded againſt, and — though they he abſent, it 
rs that there is the ſame Reaſon why the Juſtices ſhould proceed againft, and Wen 
erſons guilty of Treaſon though abſent, and that he is ſaffictently warranted by the ſaid 
AQ fo te do. 3. It is inconſiſtent with Law, Equity and Reaſon, that a Perſon guilty of 
Treaſon ſhould be in a better Caſe, and his Majeſty in a worſe by the Contamacy of: 
any can be added) to fo high a Crime, and 
— he ſhould have Impun 75 and his Majeſty prejudged of the Caſuality 'arifing to him 
by his Forfeiture. 4. The Parliament is in Uſe to and pronotince' Doom of Fot- 
feiture, though the Party be abſent, and in "4 doing, the) do not proceed in and by a le- 
iſtatire Power, but as the ſupreme Judges And the Parliament being the Fountain of 
ttice, what is juſt "before them, is 2 — . before other Judicatories in 
the like Caſes. 9. By the eborenientioned A of Parliament it is ſtatute, tha Summon 
and Proceſ of Treafon may be intented and purſued after the Death of tlie quent, 
either his Memory or Eftate, deleting the one, and forfeiting the other, whereupon Sen- 
tence may follow to the effect foreſaid: And therefore, ſeeing Sentence ma 7 fol, 
when the Delinquent cannot be preſent, and is not in Being, it were againſt = 
3 + 


gainſt and ſentenced if they be galley, And it were unjuft, that his Majeſty ſhould cal 
Parliament for puniſhing and forfeſting of Perſons being abſent, or that he ſhould walt 


till they dis, __— ſeeing in _ 2 ey Probation | 1125 periſh by PE 0 
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| Follows the Lords of Sehon their Opinion, Zdnbrgh 26 of February, 1667, 


e Lords of Council and Se ſion having confilered the weries gbove written, 
= * the Lord Bellenden, bis Majgſyt Treaſur „ was bei Opinion 
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= a Lawiers are of Opinion, that inobedien, 
Wo arbitrarie puniendu, Cabal. caſu 30. Bald. in 4. i. ROC. 
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Office, to obey under that Peril. And therefore 1 would rat lugniſh betw irt fuch 
ds. as uſe to be puniſhed by Death, if conte ned, . ſich a military e 
and in theſe. he. Contempt may 'be puniſhed by comes in of; 
of Law, & fbi inputet who hath undertaken ah * eee By requires fac 
edience. ut 5 e Ki command . any Countt) Gentlemen or Lawiet, 
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am reperiatur delictum. Hoc fingulis quibaſque judicibus intimetur. 

can it be concluded, that it is clear, that the former Law was not abrogated by that Law, 

| ſince L. Pen. C. Theod. de f bon. Hraſcrip. the | ſame Emperor Honorius. leaves no Eſtate 
to the Children of. Traitors; for it does not follow, that becauſe they are to ſucceed to 

| » Eftate of the Traitors, that therefore 81 ſhould be incapable to gain, or to ſuc - 

ceed to any other Eſtate. But after all theſe Laws, the Ba. Z. 5. b. t. extend the | 

Puniſhment . Vd / ĩͤ IR EROS 
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micitia ne farium crimen tun Deccata igitur ſuos teneant auctores, nec ulterius 0 
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 Anotuzz Puniſhment. of Perduellion by the Canon Law, cap. Felicis de penir in 6 

is that the Traitor's Houſe ſhall be thrown down, and not rebuilt, which is not in Ob- 

ſeryance amongſt us; nor was it lawful to mourn for kim when dead, or to give him 
DT Os 1 Burial, L. 11. 1. bis qui not, & L. 35. Hect relig. And with us, it is or- 
dinary for the Friends of ſuch as are condemned for Treaſon, to get a Warrant for at- 
tending them in Mourning upon the Scaffold. But 1 do not find, that the attending him 


in Mourning, or the burying him, was ever accounted a Crime in Scotland. 

I find that ſome Lawiers believe, that the Fear of loſing an Eftate excuſes him who has 

_ complied with the Enemies of his Prince, Note ad Clar. B. f. num. 9. Imol.” concil. 34. But 
this was expreſly repelled in the Margls of Lgyle*s. Proceſs 1661. But certainly the Fear |} 
of Life might excuſe, for there can be no Crime where there is not à voluntary Act,. 
and nothing can be yoluntary which i forced, On 
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Raue h a Commotion” of de People withur Amborlty,and it k be fuck 
WM, tends to the diſturbing of the Gon ad exitium * 7 vel ſenatorum ejur, 
mutationem alen icæ, it is . but if it only be raiſed upon any private 


4 Account, it is not properlyic alled Treaft TT, 6 a: it 9 a 9 A Convocation of the 


T HES : publick Seditions are called 4 regni wel exercitie, cap. 24 iT; 4 1 * 
And this Species of Sedition is puniſhable as Treaſon. And the Maſter of Forbes was hang- 
ed for raiſing Sedition in the King's Hoſt at Rae When a Sedition is raiſed againſt tlie 


Government, it is reputed Treaſon by the 5 . is LON by Boſſin 17 ce. crimine Car Mg: 
Jeftatis, and Perezius hoc mit, E eee 


I. Ar BIT per * J. Cn. 1 — it 0 80 ay Fry 1 ans CON 
which nar erm, in my Opinion, is uſed to fi that this Crime is not to be equally 
puniſhed, but according to the ſeveral Degrees of Gale and the Authors and firſt Raiſers of 
the Tumult are to be moſt ſeverely who) And the Baſilict, ſay only, that gravi/ime 
pane ſubjicitur, SapuTaty vioxetai riubęia, which the Greek Gloſs expounds n 
to be ultimum ſupplicium in all Caſes. And as to raiſe Men againſt the Prince is Treaſon, ſo 
to raiſe them againſt publick Order or Diſcipline, ur g Nong cu raßlag, is Sedition pro- 
perly: And thus Treaſon and Sedition properly differ, though oftentimes Sedition may be ac- 
companied with Qualities which may raiſe it to Treaſon. And thus the Ba/licks make not /e- 


ditioſus conventus in, 5 but if it be rare ut oocidatur T Seditiaſur Conventut. | 
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1 find not Sedition to be expe declared Treaſon ibn u in ay Gio by fi by 7 the 18 4 
ames II. Parl. 14. the raiſing of Commons in hindring the common Law (which. i is: properly 
tion-) or the making of Leagues and Bonds within Bargh, without the Command of their 
Head Officer, is declared to be puniſhable by Confiſtation of Moveables, and chat their Lives 
ſhall de in the King's Will. From which Ad it is likewiſeto be obſerved, that the Command of 
the Magiſtrate Joth, in . belonging to his Office, excuſe the Li and therefore it may 
de aſſerted that the Lieges riſing in obedience to Commands of the Sheriff, or Lord of Rega- 
lity, are not aniſhable.. except it was clearly palpable to them that their-InſurreQion was in 
G 0 9 8 . was appears tobe ENGINE of the foreſaid L. heir 
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Queen e which Act is ratifed by te 12 A 10 Pan. James 
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"King 
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„ thetefore to be puniſhed with a0 
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nd Leagues amongſt the Lieges, i ech ared rep the Grete 


ys on 


ſimply, without onde Lea E ean no ways be accounted 


pteſent at ſuch 8 though in Arms. And thus it Was found. in the Caſe o& 
a Baxte $ Who Was 5 urſued as guil 


guilty of the Convocation raiſed againſt the Cuſtomen 
amo 1665. That naked Aſſiſtance ar ſuch Meetings yer ſe, was not relevant” to infer 
but only an arbitrary Puniſhment, as is _ by the 5 Ad, 1 Pari. James I. whereby al 
with more y can ſaftain, and. if they do, they may * put 
under ſecure Burrows till the King dec hs Will. And by: the py 1, 6 Far. 4 
electing of Deacons was diſcharged as Sedition. 8 
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James VL Part. 14. Cap. 247. 
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not declar 3h. C which all — 248 are dif- 
charged to bring home Folen g or any * any Chriſtian Man or Wor 
bodily Harm, and that unde © by of Tre NT that . convict 


477 1 But. fo this it 
n, but as Drugs, and the 
no. Hazard of that Poiſon which is in the Hands of 
inion of the Dogors,. & ed. prar. criminal. h vt 


Dye, Apothecaries and others do daily bring home 
Tray Ye af abipered, that they bring the ame ome, not ax | Pot 
umes that the Lieges ate in alt 


Law, yet L find no Inſtances in the Journal 
upon this accountz: but on the contrary, . 


here. any have we convict. as [Traitor 


18" y ordaingdto be executed, but is not f eee alt. March 1649, If any Stranger bring 
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FURY give 9 ; that are 5 of their own 1 OPT too frequent 
Fre to the Nature of the Diſeaſe, be puniſhable. 5 855 ue poi or as Murder, o 
be puniſhable at all, was debated in Kennedy's Cale, the 8 of 9 And that it 'w 
. puniſhable,» War contended, becauſe venenum or pharmicon' was in 1 Law nomen n and 
. expreſt ugs as well as. ill, L. venenum, f. de verb, Ig. And the 15 of Dru 
in great: sed . is Poiſon ; for Poiſon conſiſts in Exceſs Quantity as well as Qua 55 an 
whatever overpowers our Nature is poiſonable to us. And fince the one may Kill as well as 
W the other, and that killing is that which is.puniſhed, the Law ſhould puniſh the one as well 
cas the other. And whatever may be ſaid where the Deſign was notknown, yet here the De- 
f; fon of killing was communicated, to Kennedy: And it is proyed that he refuſed to give 
mere Poiſon, leſt the external Marks after Death ſhould diſcover that Poiſon was given, wud 
chat it was ſafer to give conſtant Purgations to be thrown in by his Servant in his Drink up- 
on all Occaſions, and that without his Knowledge, and contrary to the Nature of his Diſeaſe 
he having a 7 : ab e ſhew a 2 to * And por ed. 9 vene- 
num, is clear, medici © þ ineptum medicamentum ſcienter entes ut in 
nut moriatur, tenentur ut homicide. And though the Judgment of Phyſicians ought to be 2 


= where the 7 is not known, yet where q Deſi gn of Ph and Means ſuitable to that 


4 Duan. are clearly proved, there is no Place for conſulting Phyficians; nor can any Danger 
= enſue from the arative of puniſhing this Pannel, to other Phyſicians or Apothecaries, ex- 

W cept they give Phytic k with6ut being imployed by the Party, and at the Defire of Servants, 
| who imploy 2 a Deſign to kill, and adminiſtrate the Drugs at unſeaſonable Hours; all 
which are of themſelves ne And this Way is more dangerous than ordina Poiſon, 
| becauſe Servants are more eaſily admitted than others, and this Way is leſs diſcoverable. Nor 
needs it be proved that the Defunct died of this Poifon; for even one who got true "Poiſon 
might have died of other Diſeaſes; but it is ſufficiently proved, that after the giving of thir 
Purgatives, he died the next Morning of ſuch a Looſeneſs as made his Bed to ſwim. And as 
this is like the natural Product, ſo profimitur contra verſantem in illicito, eſpecially all this 


Det of 21 E. dens: to 3 conceal the ere ; TM 1 in which r 3 was a 
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Il. FxoM theſe Words of the Aa, 3 the Ry Man or Woman m 
take bodily Harm, it may be concluded, That, 1. the «an of a Jew or a Wo falls nay 
under this AQ, though it may be purſued as. Murder: And it may be doubted whether 
the poiſoning of an a Perſon can fall under this Act, ſince they are not 
Chriſtians. But to prevent all I; the Ezg/iſh Statute bears, that to kill any reaſon- 
able Creature, in rerum natura, b hin A - che, Ge. And ſo" obſerves, ant | 
poiſon a Jew or Turk fals under 1 te. 


W. Fu ont theſe Words likewiſe i'm be obſery that the Mening of ute Beaſts 
Joes not fall immediately under this maybe Nor yet abr, ar ts Bee Fields br the end 
Beaſts may die; © albeit both theſe Crimes be puniſhable by Death by the Laws 'of ther Nas - 
tlons; ag ards, obſerves, Tratt, Crim. Bueft. 21. Mum. 24. And fince Theft is puniſhable 

Death, much more ought the Poiſoning of Beaſts be; fince not only is the Party leſed 
Vumting his Beaſts as much as in Theft, but the Commonwealth is more Presa than 1 11 
Thett, lince the Beaſts 1 poiſoned, are made * as to all Uſes; and Men are 
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the Paten dies not, 1 that may be conſtructed bodily ee 


V. A allo it may be e concluded, that fince to bring home Polſon; witty Men ay Te 
Ades infer” Death, that ebene the giving. of Poiſon, thou . Death do not follow, 
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3 immediate] . ſuitable Remedies ſhould” 3 Aae — kor theſe! _ 


8 1 t not p aniſhable, 2 8 Deb 00 not e ow, becauſe hits was no 8 ther 
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bog Fin is puniſhable in the Poldning of 1 ts, and in febereted Pile 
yours,. though Death follow not. And the ing of Magiſtrates or Maſters, ſince theſe 
great Aggravations ate ſo odious in the very Contrivance, that theſe Aggravations ar 
_ 88. odlous as Succeſs ; and as the Judge may mitigate the Puniſhment upon the account 
of leſſening Circ umtancer ſo he may heighten the Puniſhment ' upon the account of ag. 
greging Circumſtances, Ya/q. contraver. illuft. cap. 14. And Carps. num. 56. queſt 20. part 
1. gives us ſeveral Decifions to this Purpoſe, and amongſt other Decifions,: tells us of 
two. Mountebanks, who were burnt with hot Tongs to Death, for Having poiſoned Te 
ſeveral Perfons. But if a Phyfician would poiſon hi is TR it 2 de N Tres 
fon with. us, as being Murder under Truſk. 8 555 
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De Incendiariit, of Fire-caiſers. kth > {3 ware . 


1. '" Malicious a 45 ue Firo-rgl 2509 is 420 bunt 2 CE Death 1 
2. What adn can prove this r 
3. Whether one may be puniſhed for 2 his. own Houſe. N 
I. De Puniſhment of Fire- raiſing S to the Groil Nr E 2 
5. The Puniſhment of it according to our Lay. $f. ren ods e 
6. The burning of Coal-heughs how puniſhed. 


7. Whether the drowning a Coal-heugh be bunu. as the te burning wy 4. 
8. Fire-raiſing cannot be remitted. 
9. The Puni culpoſi incendil:. ontt 4 7 to: 7. 
10. How accidental F. c is to be uniſbed. 
11. How hs are to be pun vous 121 2 their " Servants Ne eib. 
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Ti is Pe nend that the Beende which were e to be Servants to Mas 
Fj ſhould have Dominion over him; and therefore theſe who raiſe Fire, are reputed great 


Enemies to Mankind, and more criminal than either Thieves or Murderers. For in i 


Theft che thing ftolen remains ſtill with the Commonwealth, whereas it is abſolutely de- 
 Afvyed'by Fire: And in Murder, the Crime extends never farther than the Deſign, where- 
as In Fire- raiſing, the mercileſs Element which is em 222 debords oft beyond its Com- 
million, and involves in the common Miſery. thoſe againſt whom the Fire · raiſer had 


no Deſign, wich thoſe who were his known 8 And therefore thoſe who raiſe 
Fire within a Town, are 7 whereas thoſe who oy ROY an N are not ſo 11 
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1 A Fre-raiſer or Incendiarius, is by Lawiers defined. to be he who of Deſign raiſ- 
Fa 155 | —_— he kindle the fame oth his own Hand, or commiſſionate ys an or 
executes himſelf another's Commiſſion. And becauſe of the Atrociouſneſs of this Crime, 
the Attempt is puniſhed, _ the Effect follow not; and N though no- 
ching follow, are puniſhed, Dambaud, rubrica de incendiariis. But becauſe this Crime is 
Jof {o high a Nature, and that it is improbable that any would be ſo mercileſs to com- 
mit the ſame, therefore the Law requires, that the Fire-raiſing, which is puniſhable, be 
committed dolo malo: And with us it, is required they be combufores domorum nequi- 
er i malitio/e, as Stene tranſlates it, ad cap. 10. Maſcolmi II. And wilful Fire-raiüng 
W is only declared puniſhable by Death, Cap. 8. Parl. 3. Famer V, | * 


1 


* 


n. Bor fince Deſign and dolur are Acts of the Mind, therefore they are inferr'd from 
pPreſumptions, and what Preſumptions are neceſlary in this Caſe, are very well related 
dy Far. 2s . 110, cap. 2. And Jobn Meldrum was executed mw Preſumptions, 2 Auouft 
1633. where he being purſued for burning the Houſe of Frendraught, the only Pre- 
fſumptions adduced againſt him were, great Threatnings, capital Enmity, his contradict- 
ing himſelf in his own Examinations, common Bruit and open Fame that he was the 
Burner. But I think that Cafe very hard, and not to be drawn in Conſequence, for 
choush the dolus and Deſign may be proved by Preſumptions, becauſe that is an AR 
of che Mind, got the Burning it ſelf being an external AQ, ſhould only be proved by 
= Witneſſes and Confeſſion. 2. Seeing probatio preſumptiva is but Actitia, it were hard to al- 
boo both the Burning it ſelf, and duo animo the Fire was raiſed, to be proved by Pre- 
WS ſumptions, againſt that common Rule in Law, that dus jictione, non cadunt in kandem 
een. 3. Lawiers are poſitive, that dolus deber, poſeit probari manifehe, Bertez, cugſil. 322 


il. Ir is doubted among the Doctors, whether he that burns his own Houſe may be 
puniſhed as incendiarius, ſince quilibet eff ret ſue arbiter ; and Dominion is defined 
do be the ufing of any thing as we think fit: But fince Fire-raifing-is oft-times puniſhed, 
not only for the A gras it hath done, /ed quia flamma potuit longius evagari, there-' 
fore Fire-raifing ſhould be paged in this Caſe. - And as it is not preſumab e, that any- 
Man will burn his own without Deſign, ſo if this were not puniſhed, Men might, upon 

the Pretext of burning their own, waſte and deſtroy their own, and ruine their Neighbours. 
And he might very well be preſumed to have had a Defign againſt his Neighbours; but 

Ws though the immediate Dominion belong to:private Perſons, : yet the King has alſo an In- 

W tereſt; . dominium direttum. And as no Man can kill himſelf lawtully, fo neither can ge 
burn his own Houſe, except he can inſtruct that he did the ſame upon a juſt and reaſon- 
able Cauſe. 1 VVV 2 NS 


— 


LEP 
4, pp 
r 2 
5 
We: | 
. 


* 


| TV. Ts Puniſhment of Fire-raifing, by the Civil Law, was various, and ſuitable to the 
W ſeveral Degrees of the Crime; for Raiſers of Fire within a Town were burnt alive. Thoſe 
= who burnt Corns befide Houſes, were bound and beat, and then burnt, but not burnt quick, 
ss we ſpeak, Lex 28. parag. incendiarii, F. de penis, but the burning of a Houſe or Vik. 
kae was not ſo highly puniſhed. And Clarur, Def. 68, thinks that the ſtatutory Pain 
= © e * = capital, 19 * 8 lace in ſmall Fire-raiſing: But ſince 
a a {mall Spark may kindle a great Fire, this Concluſſon ſe y antable, 1 

Fire was defignedly raiſed, n 8 N n 85 . e 11 


V. Accox pix to our Law, the burning of Folks in their Honſes, and Corns. and 
wilful Fire-raifing, is Treaſon and Leſo-matelly, James V. Parl. 3. cap. 8. F r 
W Act it is to be obſerved, 1. That the Particle and, is not here copulative, but a Disjunctive; 
for either of theſe Caſes, vi. the burning of Corns, is per þ Treaſon. 2. It is obſerv- 
ble, that all Fire-raiſing is not Treaſon (though the Rubrick of the Act bear, that all 
Fire- raiſing is Treaſon) which may be concluded by theſe Reaſons, 1. That all Pu- 
| niſhments ſhould be commenſurate to the Delicts and Grimes which are puniſhed ; and 
therefore ſince Fire-raifings are very various, it were > = that they ſhould be all equal- 


| ly puniſhed, eſpecially the Puniſhment here being Treaſon, which were too ſever 

' burning, Peats in a ols, or a little Cottage ſtanding in a Moor, where the Guilt is 175 
| ſmall, that the Offenders in theſe” Caſes ſhonld be capitally puniſhed. And in a Caſepur- 
ſued againſt Mackenzie of Suddie upon the 29 July 1663, for burning ſome Fuel landing ; 
5 upon a Moor, the Juſtices would not ſuſtain this as Treaſon. 2. If all Fire-raifing were by this 

| AQ Treaſon, there needed not a. poſterior Act have been made, cap. 146. Parl. 12. James 


VI. declaring that wilful Fire-raiſing in Coal-heughs, upon Mali eſpite, i 
| nat Fire- raiſin of pon Malice and Deſpite, is puniſh- 
EIT LE 10 
d, that the of Folks in their Houſes, and the burnin es and Corn: 
Would be Treaſon, if generally all Fire-aiing* wete Treaſon. 855 : * wm 
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. in their Honſes, which | muſt be interpret likewiſe to be the burning 


the Committer can never be puniſhed corporally, even though he want! 


 ſeyeral Species, of Fire-raifing declared to be Treaſon by that AG; the Firſt is, the hum 


Tus third Species is, wilful Fire-raiſing, which differs in this from Burning, that. Burn. 


it to be corporally puniſhable,' though in that Caſe, the Puniſhm 


| 


are thtęę 


— * 4 


* d 


wellng-houſes, though the People were not accidentally there, or were poſſth] chen 
and eſcaped : Which Species of Fire- raiſing is moſt ſeyerely puniſhed, both — e Firs 
raifing was of all others the moſt horrid, & dent, /u of, anicuigue tatſhmun: ride 
and becauſe ordinarily the burning ot all the Perſons dwelling in the Houſe is thereh 


* 


defigned, as well as the. burning the Houſe it ſelf, - 


Tun ſecond Species is, the: burning Houſes and Corns, which is. ſuitable. to the for, 
ſaid 28 L. F. de fœnis, where it is faid,' that qui acer vum frumenti juxts edes Paſcitun 
combuſſerit, vinctut, verberatuſque, igne necatur, 8 OE $3.04 49 Bit; 


ing is of a particular Place, with Deſign to deſtroy no more; but Fire-raiſing is the bur, 
ing a Hargicnper Place, with Deſign to burn more, as to kindle a little Corn, upon Ds. 
ſign to burn the whole Field, EL OL OCT / OEOTS OTH 
VI. Tus other Act making the burning of Coal-heughs to be Tresſon, was prafiicy 
upon John Henry, 14 June 1615. who was hang d ther pon. And the Resſon of thi 
Law was founded upon the Favourableneſs of that Manu — which ſome do ruine by 
putting Fire in them, which is ſo eaſie, that nothing could defend againſt it, but the de. 
verity of ſuch a Law as this, and upon the Greatneſs of the Hazard which did ariſe ty 


\ 


ſuch E ires as this, which could never be quenched when once kindled, 


VII, I was once conſulted, whether the drowning of Coal-heughs was Treaſon by thi 
Act, ſince erat eadem ratio utrobique ; but I thought not, becauſe penal Laws, eſpeciaþ 
ly, in which the Puniſhment is ſo ſevere as Treaſon, ſhould;not be extended, as is ele. 
where largely debated, and the Hazard of drowning a. Coal-heugh is not equal to tie 
burning of i for drowning can be eaſſer removed, and cannot ſpread ſo far. 

VIII. So odious is: this Crime, that ' it 1s expreſly provided it ſhall be one of the 
four Points of the Crown, and ſo can only be cognoſced by the Juſtices 3 and al 
Remiſhons granted for Fire raifing are declared null: But: this laſt is not in vir idi ob. 
ſervantia. And Fire- raiſing being included in the Earl of Cathne/'s. Remiſſion, it was fy 
ſtained, though thir Acts were objet. en hei 1.5 


IX. Is Dole and Deſign cannot be proved in the Fire-raifing, ſo that it were a. Wl 
cidental, ſed ff culpa incendio cauſam dederit, there i 4 civil Action by the Ciyil. Lay WA 
allowed en lege Aquilia: But for the further underſtanding incendii culpas, the more 
exact Doctors do diſtinguiſh betwixt incendium ex culpa lata, ex culpa levi, & ex eu. 
ea le viſiua commiſſum. And fince culpa lata æquiparatur dolo, therefore they may make 


* 8 1 a F 
+ Ms * * bf 
| Yi thatt re 


] U zent is not extended 
to Death; but if the ſatne be committed only ex culpa levi, then it is to be puniſh 
ed by a Fine; but if the Committer.. have; not wherewith to pay his Fine, he may ſubs 
ſidiarily be puniſhed in his Perſon : But if the Fire be raiſed per culbam lewiſimam, then 
oney where- 
with to pay his Fine, dicunt amen aligui culpam leviſimain in faciendo, 33 c«a- 
pe levi in cammittendo. Alex. con, 55 © to Oo 70 


X. By our Law, he who burns a Houſe in a Town, by Miſgovernance and #ot of 


| ſet. Purpoſe, as the Act ſays, he ſhall be puniſhed, at the Sight of the Magiſtrates in the 
Town; and his Goods ſhall. be. given to ke who. ſaffers the Prejudice, and. ſball likewiſꝰ 


be baniſhed for three Years; and if he have no Goods, he. ſhall. be ſcourged at the Mar- 


| ket-croſs,. and through the Town, and ſhall. be baniſhed for ſeven; Years; ; But if he who 


ours the Houſe, do, either by himſelf, his Wife or Bairns ( 1. e, negligently . ). burn his 
own Houle, albeit no. Neighbor. be thereby prejudged, yet he ſhall be baniſhed the Town 
for three Years; And if he to whom the Houſe is ſet, burn the ſame negligently, he: 
ſhall repair the Damage, and be haniſhed fon three Lears; or if a St r or Traveller 
burn, as ſaid is, he ſhall be arrefted, and repair the Skaich, which if he: be not able to 


do, h& ſhall. abide in Sickerneſs ( 7, e. in Priſon.) at the King's Will; Ang if the Go- 


yernors of the Town be negligent in the Execution of their Office, they are to be un- 
lawed in ten Pognds, And if Fire happens in Huhand-towns, in Hahler, they ah 
to be puniſhed: by. che Lords, f. e. Barons, in like manner as. Magiſtrates. do within Burgh 
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| Ha AT: ZE LY ace Wi it NON pie end doubt, face the Word ore Goa Nath ca 
| ed that no Witch ſhall live; nor Lawiers in Scotland, ſeeing our Law ordains it to 
> A puniſhed: with Death. And though many Lawierg in Holland, and elſewhere, 
do — $4 albeit there were Witches under the Law, yet there are none under the Gof- 


Draces the Devil's Ta, 8 cealed, W to s as 2 2 N. bis rns e by 


rackes. , 


1 F* id 1 af — 2 1 wy 5 1 *3 N 75 Y 
1 25 3 


41 TIO! 


1 Meru ae great ER of wiellag: tech to maintain iis 0 inion 15 theſ 
Arguments. 1. That ſuch as are accuſed of Witchcraft are ordinatily filly Oi Women, Jubel 
Age and Sex diſpoſeth them to Melancholy, 190 whoſe Melancholy diſpoſeeh them to a Made 
neſs, which ſhould render their Confeſſions ſuſpect: And! in this Crime there are 
ſeldom other Proofs; whereas the Things confe ate o horrid, that it cannot be imagined 
any reaſonable Creature would commit chem. 2. God can only work the Miracle aſcribed 
to Witches ; he who is the Author of Nature being only able to alter or divert its Courſe. 

And the Devil doth but delude the Fancy of poor Creatures, as Fevers and Melancholy 

_ miſrepreſent Objects: Nor are ſuch as are cheated in the one, more guilty than they who 
are ſick of the other. And it is ſevere to burn Men and Women, for doing that which is con- 

_ cluded impoſſible to be done by them. 3. It is unjuſt to puniſh them for doing Ill by Charms, 


except it could be firſt proved, that theſe Charms produc'd the Effects that are puniſhable: And 


Lawiers ſhould argue th us. Thoſe who kill or hurt Men or Be aſts by unlawful Means, are puniſh- 


able by Death: But ſo it is, that Witches and Charmers kill Men and Beaſts by unlawful Means, 


aud therefore Charmers ought to be puniſhed by Death. Of which Syllogiſin Wierus denies 
the Minor; for it can never be proved that Verſes, Croſſes, or laying Fleſh in the Thre- 
c d. Wc, can deſtroy Men or Beaſts; theſe being Cauſes very Ae ieee to ſuch Ef- 


there being no Contract betwixt the Agent and Patient 3 in theſe Caſes, 4. Theſe who 
ex- 


ARYL. SANS Ade c mM 
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vol. II © Of Wirdberaft. 
-cute the Will of God, are not puniſhable; for that is their Duty, and fo cannot be their 
ing Bur ſo it is, that whatever the Devil or Witches do, 1s decreed by God, either for 
Trial or Puniſhment expreſly, and without his Permiſſion nothing can be done. And if the 
Devil were not acting here by Obedience, or were at Liberty, he would not leave any one 
Man undeſtroyed, or any of God's Works undefaced, + 
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Bur that there are Witches, and that they are puniſhable capitally, not only when they | 
ion or murder, but even for inchanting and deluding the World, is clear by an expreſs 

W Text, Zxod. xxii. ver. 18. Thou ſhalt not ſuffer a Witch to live. And it is obſervable, that the 
dame Word which expreſſes a Witch here, is that which is uſed in Exod. vii. to expreſs thoſe 

W Magicians who deluded only the People by transforming a Rod into a Serpent, as Mo/es had 
done, though no Perſon was prejudged by their Cheat and Illuſion. Likeas, Lev. xxix and 
xxvii. it is ordained that 4 Man or « Woman that hath a familiar Spirit, or that is a Wizard, 
ſhall ſurely be put to Death; they ſhall fone them with Stones ; their Blood ſhall be upon them. 

W Which Laws were in ſach Obſervation amongſt the Jews, that the Witch of Endor, 1 Sam. 

W xvii. was afraid to uſe her Sorcery before the King, becauſe the King had cut off thoſe 

W who had familiar Spirits, and Wizards out of the Land: And fo great Indignation did the 
eternal God bear to this Sin, that he did deſtroy the ten Tribes of Iſrael becauſe they were 
addicted to it. 1's | wet Toth 


a Nox were the Jews only Enemies to this Vice, but even the Heathens following the 
W Dicates of Nature, puniſhed Witches, as Enemies to the Author of it; for the pe? daſh- 
ed their Heads againſt Stones, as Mligſing obſerves, ad h. Item lex Cornelia, Inf. de pub. jud. x 0 
and Tacitus, Lib. 2. Annal. tells us, that Publius Marcius and Pituanus were executed for this e 
W Crime: For which likewiſe Valerius Maximus, Lib. 5. Cap. 3. tells us, that Publicia and 
Lucinia were, with threeſcore and ten other Romans, hanged. But ſince it is expreſly con- 
demned in Scripture, and by many general Councils, ſuch as the Aurelian, Toletan, and Anaci- 
titan, it ſhould not be lawful for us to debate what the Law hath expreſly condemned. By 
the ſame Reaſon that we ſhould deny Witches, we mutt deny the Truth of all Hiftory, 
eccleſiaſtick and ſecular: And Plutarch, Lib. 5. Sump. Cap. J. obſerves, quodammodo phil:ſo= * 
bbium tollunt, qui rebus mirabilibus fidem non habent, oportet autem qua ratione aliquid fat, 
ratione tractare, quod vero id fiat, ex ratione eft ſumendum. It is ſure Gat the Devil having the 
Power and Will to prejudge Men, cannot but be ready to execute all that is in Witchcraft: 
Aud it is as credible that God would ſuffer Men to be convinced by this Means, that there 
are — and that by thir Means he would give continued Proofs of his Power in repreſ- 
fing the Devil, and of the Neceſſity that ſilly Men have of depending upon his infinite Power. 


To the former Arguments it may be anſwered, That as to the firſt, all Sins and Vices 
are the Effects of Deluſion ; nor are Witches more deluded by Melancholy, than Murder- 
ers are by Rage or Revenge. And though it hath never been ſeen, that Perſons naturally 
mad, have been either guilty of, or puniſhed for this Crime, the Devil deſigning in this 
Crime to gain only ſuch as can damn themſelves, by giving a free Conſent ; yet if Mad- 
neſs could be proved, or did appear, it would certainly defend both againſt the Guilt and 
Puniſhment : And therefore ſuch a Series of clear Circumſtances ſhould concur, before a 
Ferfon be found guilty of this Crime, as ſhould be able to ſecure the Pannel, and ſatiſ. 
[fie the Judge fully in the Query. But fince daily Experience - convinces the World, that 
chere may be ſuch a Crime, and that the Law exaQs either Confeſſion or clear Proofs, 
rho can condemn the Law as rigorous in this Caſe ? fince without believing theſe, there 
could be no Juſtice adminiſtrate, and whilſt Judges ſhunned to puniſh it in ſome Caſes, they 
behoved to ſuffer it, from the ſame Arguments, to go unpuniſhed in all Caſes. : 


To the ſecond it is anſwered, That though neither the Devil nor Witches can work 
Miracles; yet the offering to cheat the World by a Commerce with the Devil, and the 
very believing that the Devil is able to do ſuch things for them, ſhould be a ſufficient 
Crime, but much more, when they believe all thoſe things to be done by themſelves, they 
Swing their own expreſs ' Conſent to the Crime, and concurring by all that in them is 
» an: ns” ogra of Be Im ** — that the Devil knowing all the Se- 
Nature, may, by applying Actives to Paſſives that are ui | duce” 
real Effects which ids mp able: T ih ro 1 W N | 


'To "the third Though Charms be not able to produce the Effecde that a - punifliable 
the third, re puniſhable 

in Witches, yet ſince theſe Effects cannot be produced without the Devil, Sf that he 
1 5 4 hy 1 7 1 mea not reſigned themſelves whol- 
to nim, it is very at the Uſers of theſe ſhould be puni 1 iy at leaſt 
® Apoſtacy and Hereſie 5355 ES: > N 0 her 28 
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lookt upon in the firſt Authors as the Effects of Magick: And I believe, that in the dul 
ler Nations, à Philoſopher drawing Iron with one, might ha ve run a great Riſque 
4 eing . burnt; And it is hard to 1 85 a Judgment of Naudeurs learned Bock in favour 
the! 5 Magicians, the. 4/jrian Chaldeans, The. Indian Gymuoſaphiſts, and the Dru 
of wy  Ganls or, it cannot be denied, but that many true Matbematicians: and 155 
cijans have 2 4 — Magicians in the duller Ages of the World; but as to this, there is n, 
12 Fear, finte Lan hath ſufficientiy illuminated the World, ſo as to diſtinguiſn betvn 
eſe. two. But I am ſtill jealous of thoſe Sages, who were frequented fo familiar Sp 
rits, though they were -otherwiſe very excellent Men, ſuch as Porphyrys Zamblicur, Plan 
and others, or retended by the Purity of their Lives to be ſo ſpiritual,” as to _deſery 2 
the Friendſhip of Spirits : For beſides that the primitive Fathers and Doctors of the Churd 
| ſuch, as mere Magicians i it is not intelligible how thoſe Spirits Which 
frequented them could be good, fince they were tempted. to fall from the true Religiy 
Ay mg and did offer ſuch Sacrifices as the true GOD did never allow.;i and if ſack 


* 


| Impoltures were allowed, it were eaſe for any to defend themſelves, being tr uly Wits A 


12 ETD 


II. Arzzir r Witchcraft be the greateſt of Crimes, ſince it ichen i in it the f groſſel . 
t and Blaſphemies, and Treaſons againſt G0, in preferring to the Alfi ghty iu BR 
bel and Enemy, and in thinking the Devil worthier of being ſerved and reverence), 
and. is - accompanied with Murder, W Beſtiality, and other horrid: Crimes; yet | 
conc] Jas only from this, that when Witches are found gull 15 they ſhould be moſt ſerere) 
purged, not with Scourging and Baniſhment, as the Cuſtom of Savay was related wk 
fh hoc tit. but by the moſt i Snaminions of of Deaths. Tet from the Hortidich 
; is Crime I do conclude, that of all. Crimes it requirgs the cleareſt: Relevancy; and mol 
eg Jg Probation : And I condemn, next to the Witches themſelves, thoſe cruel anding 
nd ges, who burn Perſons by Wan . ML * oe ona wg apron os 
end theſe >. Confilerations: WS N 80 


1. Ta HAT. it 18 not preſumable, that a any 1 5 hear of aha Kade ih GOD f to! | Ma 
a. 70 50 Devil's Malice againſt them, of the Rewards of Heaven, and Torments of Hd, 
d de] eee enter Pon. the Jada, of that wicked Spirit, whom they know toha 

> Riches eſtow, nor Power to help, except it be SEES by Permiſſion, that he ma 
np Men; and that he being a Liar from the Beginning, his Promiſes deſerve no Bel, i 
el ſince i in. ya Man 8 Ee he hath ever advantag' d an) Prifong CIGAR a | 
thi: CY his Service hath, brought al who entred i in it to the Stake. : 


2. Tuosz poor Perf ſons \who. are ordinarily accuſed of this Crime, are poop Foe 
tures, and o ftetimes — who Who undetſtand not the Nature of what they are accuſed u 
4 Apprehenſions for Witchcraft; of which I ſhal gi 
Joy. two. NE 6 One of a poor Weaver, who after he had confeſſed Witcheraſt, bein 

how he ſaw the Devil, he anſwered, Like Flies W v. about ze. Candle; another d i 
eman, . wked ſeriouſly when ſhe was. accuſed, if a Woman might be:a Witch lM 
e thoulf : 
Bos 1 | A 0 * 405 


» 4, 1 11 14 1211 971 0 hae 


3. Tursz 12 "Ges when they are defamed, 13 0A ſo echifounided with F e, 
iſon in which they are kept, and ſo ſtarved for Want of Meat m_ 


A-- 


bY 


more Jerious People than, they would eſcape Diſtraction; and when' Men are :confounds 

e e rene cen auen f ee Gee . 
Fo e Cape a pxotoun anc upon ſack an 

e I rent to Pepe and others to confider, what may be che Effe 
105 Wen hath, oft. made Men, who appeared: otherwiſe folid enough, imagio 
Sc. And fince it may make Men ert in thing 
which are obvious to their Senſes, WAR wh be e expeed = as fo ings _—_ tranſcend 


50 wiſeſt Mann Reeſe's; BY {dino 0! ain 20 rem) ene un dh e 7 
4a. OY 
"4: Mot of choſe Poor (Creamer a by their Ke: who being * 
they do GQD Service, think it their Duty to vex and tôrment Per nem, l 
know "y ce! 2 ** that moſt of all that ever were taken, An Are te 
5 5 mandel, 


— — = 
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S 


8K 


dare not recratt 


Fry 


| * engaged by Grief to ſuſpect theſe poor Creatures. I knew one likewiſe burnt; becauſe 
the Lady was jealous of her with her Husband: IE the Weed, 18 ſo 9 05 that — 
9 are never alilted or defended by their” Relations, i 


| Pannels- any to plead for them, and té take Notice who are led as Witne 
are admitted who are ge inbubiles, and ſuſpect: And albeit their Confeffie lons are ſent to, 
and adviſed by the Count; before fach Commiſſions be granted, yet the Council 8 
| know how 8 _ 8 nor all wr gy f which axe neceſſar > 

and cannot a Diſtancel Ver t r filly Women d 

Stake from the Confeſſions they emittsd the 1 Cong of 


| 4 
5 Ly T know-It 1 is 8 in Hrorlaud, not only 


almoſt upon any Delatien: tit eren Gentlemen; and fach 24 27e Malters 
ne 1 1 . 5 ts of the Ground, do 


to Juſtices of Peace, Magiſtrates, or to ſome open Priſons. But all this Procedure is moſt 
unwarr antable; for Gentlemen, and ſuch as are veſted with no Authority, ſhould y ups pA 
receive any a8 f 


conſtantſy) rende wich much. 
5 * impriſon ed, eſpecially” in Witelicrald Ido conchide; that tere muſt 


855 ture, does ſomewhat defame; and that the Perſon ſhould not 


FS He hath 112 found charming, or that the 2 Inſtruments of Charming | be foungin 


Y 8 
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Us . Ocnfollion'; And albeit the: 
ts ene Uſage, the Actors being the only: Witneſſes, : yet the ] 12 — 4 
Sa of it, as that which at 5 did elieite de Confeſſion, and foe Fear > which they 
; (7 x} : 2 vT, A 18. SAWS te: * Ty Tis PLS TY 
* 8 2 ©” Wa. | is: 1 25 7 * * 4b. EY „„ i; „„ 16 $4, 9 x 4 | 
1 was # juſtice- hs, to examine tone Women who had confeſt ju- 
1 wont when them Who was. a: filly” Creature, told me under Seereey, that ſhe. had 
not confeſt becuſe the was: guilty, but being a poor Creature who Wrouglit for her Meat, 
and being defamed for a Witch, ſhe knew-ſhe would ſtarve, for no Perſon thereafter would 
either give her Meat or Lodging, and that all Men would beat her, and hound 
her, and that therefore the. defired' to oo out of che World: whereupoi ſhe wept moſt | 
bitter] „and upon her'Knees called to Wirnefs what ſhe ſaid. Another toſd me, 


that ſhe was afraid the Devil would 0 e Right to her, after ſhe Was ſald to be bis 


would haunt her, as the M initfer ſaid, when he was deſiring her to confeſs, | 
7 So ſhe- defired to die; And really Miniſters are oft-titmes-indifcreet in thele 
Teal, to have poor Creatures to confeſs in this: And I recommend 1 ce, that the wits 
ers hould be ſent to them, and thoſe whe _ Tent, 1 E cautious in this. 


. * r * F 18 7 


YE. MA 10 * . tbem conſels things which all U Pines aackide impoſſible eech 


their Bodies into Beaſts, and Money into Stones, and their going through Walls and 
55 22 855 and a FM” other ridicuſous PIT. pt which t uo dogg TE: 1 8 


8 but in their Fancy. WE | . 11 21 . 3 4 * 1 


7. Tas Accuſers here are - Maſters; of Neighbors ko! had 1 Children Org and 


+ i 4 


ere Winged and agen are afraid, hat ra ic hey ll ak ber Mien 
therefore they take an unwarrantable Latitude. And I have 0 5 75 that ſcarce ever any 


* 
a 
8 


5} who. were AUS before a Country" Aſſiae of Neighbours, did elcape that that Trial. 


ur 3 : . 
aan „en 


5 00 MMI 8810 NS” are gtanted ordinarityi to Gentlemen, and others in the 8 


wh are ſuſpect upon this account; and hp axe not exactly enough” acquaint with the 
Nature of this e Which is 10 Ndebele amongſt the moſt learnet Tit nor have the 


Þ that many 


, and yet have died very penitent: And 
as it is preftimable, that Kew ill deute dente or n — Geh own Life, * 


oy wg coutels _ Ts” 


6, 7. Up on What Süſpicion f 


ges are competen t Dittays are rele- 
d ieberpn 5 ufielenn 3. What wo the 8 Palmen Y As to the 


agiſtrates do apprehend Witches 


ers, and them {till chey tranſmit them at their Ple Hure | 


no account (without a ſpeciat Warrant) apprehend 
Witches, fince to apprehiend, i is a Act of Juriſdiction; and 

pen of Witchcraft, until the 
awful Author 


upon Suſpicion that the | 
refore T'think' rio Priſon ld 
+ know that the Perſon offered to them, be 
i Secondly, Since Impriſonment is 4 Puniſhment; and 

amy to the Name, and Detriment to the Affairs of him: 
ſome Preſump- 
iof - — though without Cap- 


pprehended, 2 it ap- 


1 


apprehended by : 


u precede. all Tnquifition.” For the meaneſt Degrees 


Dy the Event of the Iuquiſttion, that ſhe lies under eith er many 
2 that ſhe is defamed hy other Witches, chat ſhe hath been her many e egnant qu 


pl 7 x _ according to 0 e Opinion; Lal 5. 1 2. ad AKT 
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IV. W ITCHCRA 


againſt Wicchcraft, which can import no more, but that they ſhonl; 
5 ; men can HAPOIT no more, but that they ſhould. concur Y 
or feln, of the Crime, by apprehending or imprifoning the Party ſuſpect Fg 5 1 ak 
Coo Mom that becauſe they 72 concur, that therefore they are Judges competent to d 
-OgNIION of the Crime, ſince tne Relevancy in it is oft- times W leing! and the Prod 
le t | 


Conſiderations: joyntly ſhould appropriate the Cognition thereof ſolely. to the] uſtice Court, 


* 


Nor find I any Inſtances wherein theſe inferior C is Oi 4 
1 5 ein the! r Courts have tried this Crime. An . 

the Council do oft- times grant Commi ions to Country Men, yet that ſeems FA 

o . \ : | 5 


: nor can I ſee why, by expreſs Act ot arllament, it ſhe | | 9 " | 
N 1 lee = expreis Act ot Farliament, it ſnould have been appointed. that 
e be granted kor trying, Murder, and yet  Witcheratt ſhould be f. 25 
y Commiſſions, The Juſtices then are the proper Judges in W horas 2 OP 


V. As to the Relevaney in this Crime, the frſt Article uſeth 0 He 

Nei is oe ORG this HG, the MIR Article nſeth to be PaGjon v 

Devil, which is certainly felevant per ſe, without any eth to be Jacen to ſerve the 
jo 
he 


+ 


? 


Pe rzox wit the Devil is divided by Lawiers, i expreſſum;& tacitum, an expreſs and 


Earth, and I adbe Creator . 


| See Wor ? 
and this is condemned as Sorcery, Can, 26. G we lag tage 
Witchcraft, or to. uſt, theſe, Words and Signs thourh be Vier know them nor to Red 


Beute, nde geantene co ahi. 


| | ö - . 5 F | Le#i $2423 ER 1 13 
„ Rinoune ie of Baptiſin-is by) Delrio made an Effect of Pacion, yet wich us it is 


1 2 
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per Je relevant, as was found in the former Proceſs of Ma Husch 8 
2 e <a „ is, the putting one Hand de Cro . 5 vo Fa 
other to the Sole of the Foot, renounting their Baptiſm in chat Paſtare. Hef and a. 
that the Deyil uſech to baptize them of new, and to wie af mei Stare. Detria tells us 
And onr Witches confeſs always the giving them new. Names, Which are very 5 a 
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levant, except it be confeſt by L re. 
caſu it is equivalent to a P adi own Conſent, ' quo: 
Fart of the Body, and it is blue: Deiri A - 


= — — A * 
— wen — GO AGES 
— ———— er eee tr rn ION 


fible, and will not bleed; for all Things that live, my Blood, and ſo this Place behoved 


J | | * os 3 
Devil may make a Placeinſen» 


1. 4 and who lem 
or they alledge, that if the Place bleed not, 
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W this Decifion very hard, and very contrary to t 
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VIII. TI REATNING toda 


W {wore in Ra he ſhould go 
_ trix Nishe: refuſing 0 pa 
8 N;bet her Father, ſhe to! 


her Tongue, and the Power of her right Side. 3. That Janet Grintoun having refuled to 


Carry away two Herrings ſhe had bought from the ſaid Agnes; and to pay for them: ſhe told her 


5 it ſhould be: the laſt Meat ſhe ſhould eat, and within a little after ſhe tell ſick, Againſt Which 


Articles it was there alledged, that chis Libel was not relevant, and conid not go to the 
W Knowledge of an Inqueſt. 1. Becauſe no Means were condeſcended upon from Which the 
W Witchcraft was inferred © And if this Libel were relevant, it would be releyant: to libel 
generally that the Pannel were a Witch. 2. Afizers/areonly Judges to the Matter of Fact, 


© and not to what confiſts'i#' jure. But ſo it is, that if this Libel were to paſs to the Know- 


. ledge of an Inqueſt, all the Debate in jure behoved to be before the Aſſize, before whom the 


Panners Procurators behoved to debate bow far inn; damnum ſequutum are relevant, and; 
how far any Perſon is puniſhable as a Witch, though no Charms, or other Means, commonly 
Ws ned by Witches, be condeſoended npon ; and as to the Threatnings, they were not relevant, 


ſeeing they had not all the Requiſites Which are expreſt by the Doctors as requiſite, for they 
= were not ſpecifick, bear 


ed, nor is it probable. that for ſo ſmall a Matter as an Herring, or the Annualrent of two Dol. 
arg the wout 


are not ſo much as a Preſumption : But though all theſe did concur, it is very clear, both 
from Delrio, ibid. and Turin. Duh. 5. Num: 3 J. that all theſe Threatnings are not ſufficient 
to infer the Crime of Witchcraft. Lg,. It was offered to be proved, that ſome of theſe Per - 


ſons died of a natural Diſeaſe, depending upon Cauſes preceeding that Threatning: Not- 


W withſtanding of all which, the Libel was 9 and ſhe was burnt, | But I think 
= te Opinion of all received Writers, who think, 
W that albeit nine be adminiculatæ with all thè former Advantages, && probate de ea que ſolet mi- 
48 exequi, yet the ſame are only ſufficient to infer an arbitrary Puniſhment, not corporal, but 


pecuniary 3-ant certainly ſuch a wicked Cuſtom as Threatning, is in it ſelf a Crime: And 


thus it was only well found to be crimen in /uo genere, 


in the Proceſs led againſt Katharine 
IE Sometimes Articles are libelled, wherein the Malefice hath no Dependence at all up- 
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on the Means uſed: And chus it was libelled againſt Margaret Hutchi/on, Auguſi 20. 1661. 


that n Clark's Wife being fick, ſhe came to the Bed-ſide when all the Doors and Windows 
were faſt, and comb'd her Head ſeveral Nights; and the laſt of theſe N ichts ſhe came to the Bed- 
de and put her Hand to the Woman's Pap, whereupon the Child died; which Article was 
found relevant per /e. And it was libelled againſt Janet Coke, September J. 1661. that a Wo- 


man called Sindy be ing at Enmity with her, ſhe gave her a Cuff, Wee b Ruch ue 
"Daikenth, he immediately 


ately diſtradted; and being reproved therefore by the Miniſter o 
diſtracted: Which Article was likewiſe found relevant, being joyned with Fame and Delaticn, 
Which Deciſions are in my Opinion very dangerous, for they Want a ſure Foundation, and 


are Precedents whereby Judges may become very arbitrary. And againft theſe I may oppone 
a third Alledgance uſed in the former Proceſs againſt ner R whore, it . 45 4 K 
that the Concluſion of all criminal Libels ſhould: be neceſſarily inferred from the Deed ſub- 


| ſumed, and that conc/uſio ſemper. ſequitur debiliorempartem, nam libellus oft llagiſinus apodectii. 
cus, ſed non, probabilis; and theretore Deng orai: 3 e eee 
uled by the Pannel, from which the Malefice were neceſſarily inferred, it could not be con- 


duded, that theſe. Malefices were done by her, or that the Was guilty of the Wrong done. 


aus Bodin, Lib. 4. does conclude, that venefice non ſunt condemnande, licet ſint de prehenſa cum 


bufonibus, ofſibus, aliiſque infirumentis egredienter ex vili, licet ove: mmediaig moriantur,, And 


the Promiſe to do a particular Ill, as that Fairly ſhould take a 
Palſy, or Nisbet loſe her Tongue. z. There was not a preceeding Reaſon of Enmity prove. 


d have killed any Perſon, and expoſed her ſelfto Hazard; nor was the Effect im 


mediate, nor ſuch as could not have proceeded from any other natural Cauſe: Without all 
which had concurred, Delrio, Lib. 5. G3. is very clear, that minæ, etiam cum damno ſequuto, 


Libel could condeſcend upon ſome Means 7 


. Cep.6. alerts, that neither D-tamation nor Threatnings, albeit what is threatried does 
low, nor mala fama, nor the Defuncts laying the Blame of their Death upon the Perſon ac-- 
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cuſed ( called Tntulpatio by the Doctors) can infer this Crime, though all theſe be conjom. 
21 ſok in his Opinion nothing gan be a ſufficient Ground to condemn'a Witeh, except the 
Paninel's own Confeſſion, or the Depoſitions of two famous Witneſſes; deponing upon Means 
uſed by the Pannel, And it is remarkable, that in the Chapter immediately ſubſequent to 
that wherein Witches are ordinarily to be put to Death, GOD: hath expre y ordained, that 
out of the Mono of two or three Witneſſes every Word ſhall be eftabliſhed. And in the Procek 
deduced againſt Hobel Toung for Witchcraft, Feb. 4. 1629. and againſt Katharine Oſibuld, No 
bomber. 11. 1625. this Point is likewiſe debated, it being libeſled againſt the ſaid Katharine, 
that by her Witcheraft ſhe cauſed a Cow give Blood inſtead of Milk, and cauſed a Woman 
fall and hreak a Rib in her Side. Againſt which it was alledged, that there was no nece 
Connexion there, inter terminum à quo & ad quem, inter cauſam & eſfectum : But on the con 
trary, the Cow's giving Blood for * might proceed from another natural Cauſe, vis. from 
lying upon an Ant or Emmot-hill; and therefore I think, that becauſe we know not what Vir 
tue may be in Herbs, Stones, or other Things which may be applied, it were very hard t 
find Cures performed by the Application of theſe, without the uſing Charms or Spells, © 
be Witchcraft: But when theſe outward Applications are uſed, to do Hurt; as for Inſtance, 
if the ſaid Margaret Wallace, being at Enmity with John (Clark, and after ſhe was forbidden 
to frequent his Houſe, did continue to frequent the ſame, and did throw in Blood or am 
unuſual Thing upon his Wife's Pap; if the Child who ſucked the fame, had thereafter died 
I chink this Article, joyned with preceeding Defamation of her by another Witch, might haye 
been found relevant, becauſe ſhe was there in re illicita. And ſince the Law cannot know ex. 
actly what Efficacy there is in natural Cauſes, it may 779 well diſcharge any: ſuch ſuper- 
ſtitious forbidden Acts, as it pleaſes, under the Pain of Witchcraft. Nor can » theſe who are 
accuſed, complain of Severity, fince ſibi imputent, that they uſe theſeforbidden Things againf 
the expreſs Commandment of the Law; and therefore fince the Law and PraQick hath forbid. 
den all Charms, it is moſt juſt, that thoſe who uſe the ſame ſhould be leverely puniſhed, 
whatever the Pretext be upon which they are uſed, or after whatever way or manner, 
or to Whatever End, whether: good ve . ing Sh Tg I 1 
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X. AT BE Ir per L. 4. Cod, de mal. & Matth. theſe'magick Arts are only condemned, 
which tend to the Deſtruction of Mankind, but not theſe whereby Men are cured, or the 
Fruits of the Ground preſerved ; yet-I have oftentimes imputed this Conftitution to Tribe 
nian who was a Pagan, and a ſevere my to Chriſtians, or elſe: that it behoved to be ſo 
interpret, or that thereby Remedies, aſſiſted by godly Prayers, were allowed, elſe what 
mean theſe Words /uffragia innocenter adbibita? But fince I am informed from the Eccle- 
fiaſtick Hiſtorians, as Zogim, Lib. 2. that e e er was not yet turned Chriſtian, when 
he paſt that Conſtitution: But however, this Conſtitution is omitted in the Baſilicht, and 
the Gloſs ſays, that x "e087 e r 'anoxaldplfs, it was not thought fit to he mention- 
edd in the Repurgation of the Law ; and that Conſtitution was very well reprobate by Leo's 
65 Novel, and by the Canon Law, Tit. de ſortilegiis; And the general Sanction of the for- 
mer Act of Parliament leaves no Place for this Diſtinction. Suitable to all which, Jobs 
Brugh was convict for Witchcraft, anno 1643. for curing Beaſts, by caſting white Stones 
in Water, and ſprinkling them therewith, and for curing Women, by waſhing their Feet wih 
South-running Water, and putting odd Money in the Water. Several other Inſtances are 
to be ſeen in the Proceſſes led anno 1661. and the Inſtance of Drammond is very remark- 
able, 64. was burnt for performing many. miraculous Cures, albeit no Malefice was ever 
prov OTC co 8 tn Reg fo WE OT „ 


XI. ConsvrrtinG with Witches is a relevaut Dittay with us, as was found againſt 4 
ſon Jollie, penult. Octob. 1596. and this is founded upon the expreſs Words of the Act. The 

rofeſſing likewiſe Skill in Necromancy, or any ſuch Craft, is, by the foreſaid Act of Par- 
iament, a relevant Article, For the full clearing of which AQ, it is fit to know, that Di- 
vination was either per demonomantiam, the Invocation of pagan Gods, or Manganion, 
which was the prophelying for Invocation of fome ſublunary Thing. mangania is divided 
in necromantiam, which was a propheſying by departed Spirits, and bydromantianm, which ws 
a Divination by Water, Sc. All Which Species and Kinds of Divinations by any thing, is 
comprehended under the general Prohibition of Necyomancy, and ſuch like Acis: So that 
Predictions and Reſponſes by the Sive and the Shear, and by the Book, and all ſuch Cheats 
and Species of Sorcery, are puniſhable by Death in this Act: Yet theſe forbidden Practices 
may ſometimes be excuſed by Ignorance, or if it can be cleared by Circumſtances, that the 
Uſer defigned nothing but an innocent Jeſt or Recreation, Delrio, Lib. 4. cap. 1. queſt-+ 


XII. Tux laſt Article in criminal Libels, uſeth ordinarily to be the being delated by other 
Witches, which the Doctors call defamatio, and we, common Bruit and open Fame, which are 

never ſuſtained as relevant per ſe, but'only joyned with other relevant Articles, as is io a 
| e T 
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o their Body, may be debated ; and that it is pe appears 4 
|. ory of Simon Magus and ae others, and'is teſtified, to * — 5 
Lis of St. Hilar ion. And fince Witches have confeſt, that there are Devils who obey. one 
another, and that there are different Degrees amongſt them, why may not theſe of 6 infe- 

riot Degree be forced, by Virtue of a Paction with thoſe of a . ſuperior Order, to poſ- 
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Coke, September 7. 168 1. in which Article ſhe was accuſed, for having regovered a Child 
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-—_ ——— Date of Witches 2 Winches? emfclves 3 
_ this/ hath been dene. And I find, by a Deciſion of the Parſiament of Tholodurs, that 
has been heard to c in in thoſe that were poſſeſt, that — 4 Wert hut there by th 
luchanement of ſuch and fhch Women. But upon the other hands it is not to be imagy, 
ede that Devils would abey mortal Creatures, or thas-GOD wonld! leave ſo Seat a, Powe 
to. any of them to torment 2 Mortals 3 and the Devil, who is a Liar e 
glauning, is not to be believed in ſaying, chat he is put there by Inchantments ; and thaugh 
de make ſich Promiſes Were 05 = to.dves-in' Fel ine den them, and, ok the Dai 
_ could poſſeſs OY we' wo ſhe: man; wore. rad <P og a nre.. 
Ai e n e be 
XVI. Tux Devil cannot make one ſolid Body o penetrars e 
therefore I th — that Article libelled againſt * tchiſon, of coming to "Jobs 1 
Houſe, when Doors and Windows were ſhut, ſhould not have been admitted to Proba 
on, ſince it is ver probable, they would have ſearched the mn eee th tn 
Night Fear, a Toons not JANIE: SOLAR Wals. aff oc ar deff, 
Fine ian ce ir "4 We ne 64s 
XVII TAE [Devil tannot transform one Species into N 20 + Wend into 2 
| for! elſe he behoved to annihilate ſome of the Subſtance of the Woman, or create ſone 
more Subſtanee to the Cat, the one being much more than the other;; and the Devil cn 
1 annihilate or create, nor could he make the Shapes return, nam non datur regu; 
Lr ad habitum : But if we conſider the ſtrange Tricks of Jugglers, and ths 
e Apparitions that Kercher and others relate from natural Cauſes, we ma; belier 
1 4 Devil ma 53 a Woman appear to be a Beaſt, Ce contra, by either 
hy Senſe of the Beholders, or akering the Medium, by inch 
Beaſt repreſented, or by incloſing them in a Body of Air, ſhaped: like that which he woult 
Bete en repreſent; and the ordinary Relation 5 the Witches, being wounded. when the 
Beaſt was wounded, into which they were changed, may be lixewiſe true, either by their be 
ing really wounded within the Body of Air, in which they were incloſed, or h 
vil's infliting. that Wound really himſelf Which is Delrios Opinion: But it wonld 
hard to condemn any Perſon upon the Confeſſion of what ſeems almoſt impoſſible in it 1 
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10 A ldelled — airy oy” — the ſaid to \ thoſe wh . a 
exeeuted, Were it not 4 good Sport, if the Devil ſhould take her from you? Iikeas a great Stom 
did overtake them when thee were carrying her to the Place; it having been a great Calm 
- both before and after; yet this Article was not ſuftal 
ceeded from Fely or Jeſt, or vana Jactantia. 
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paſſivis, and by the ſame Means he may likewiſe cure. A Clear Inſtance where 
8 5 in che Martiage-knot. And not only may he cure Diſeaſes laid on by himſelf, s 


| ru obſerves, hut even natural Diſeaſes, fince he knows the natural-Cauſes- and the Or- 
| gin even of theſe natural Diſeaſes better than - Phyſicians can, who are not preſent he 


iſeaſes are contracted, and who being younger than he, muſt have leſs Experience. And 


it is as untrue that Divas Thomas -obſerves, who aſſerts, that Cures performed by the De-1 
jot continue, ſince his Cures are not natural. And fince-he; both may make fich, 
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5 15 
off a Woman, to * it on a Cat, it was alledged that this Article was not relevant, be 
cauſe, 1. Une ſaga ugn poteſ ofe ligans & ſolvens im eodem morbo. 2. That in ſuch Tr 


make whole, it follows that he may transfer a" Diſeaſe from one Perſon to ane 


actions as theſe, the Devil never uſed to interpoſe his Skill, except where he Was a Gain | 


er; and therefore; though he would transfer à Diſeaſe from à brute Beaſt to a ration 
Creature, 7 he would never transfer a Diſeaſe from a rational Creature to a brute Beall 
Both theſe Defences were repelled. Many Witches likewiſe confeſs, tha: they cannot cut 


Diſeaſes, becauſe they are laid on L by. che 15 a - Pup TR who re 7 ö 
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SoM think that they may jay n a Witch, t to ak of the Diſeaſe imple | 
by another, and lay it upon the Witch Hop impoſed it, even as Men may- innocent! bot- 1 
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journal, pag. 349. Ang if the Confellion be not fully adminiculate, Lawiers adviſe that CM 
ots ſhould be ſubjected to the Torture, which is not uſual in Scotland. And it is y 

obſervable, that the Juſtices would 38 James Welob to the Knowledge of an Inqud 
DC, -- though he had confeſt himſelf a Witch te the Presbytery of . K;rkcndbreght, becauſe * 
1 was Minor when he confeſt the Sud and the Confeſſion was only extrajudicial, and that x 
now retracted the ſame ; but becauſe he had ſo groſly prevaricate, and had delated ſo mam! 

- boneſt Perſons, they ordained him to be ſcourged aud put in the Correction-houſe, April u 
1662. It was proved againſt Morgopet Wallace, March 20. 1622. that ſhe ſaid, that it it coal 

proved that ſhe was in Greg's | 
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i 1 Bw 
RES 
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| ved that louſe, ſhe ſhould be guilty, of all the Dittay; and cen 
fore. it being proved that ſhe Was in Greg's Houſe, that Probation was alledged by the Ad 
vocate to be equivalent to a Confeſſion, as was found againſt Patrick Cheyne. To Which j 
was rephed, that this could amount to no more than a Lie, and in my Opinion, it could 1, 
hare even the Strength of an extrajudicial Confeſſion, but rather imported a Denial of , if 


+, XXIV; Tu Probation by Witneſſes in this. Crime is very difficult, and therefore j; 
criminis, or other confeſſing Witches are adduced; but though many of them concur, ther 
8 ſolely. are not eſteemed as ſufficient, ac bel ad prnam extraordinariam in pong 
dan, though ſome think, the ſame ſufficient to that end, becauſe of that 1 Erocard, a 
multiplicatis indiciis debilibus reſultare indicia indubitata : But Delrio aſſerts, that the Cu 
Jction ot ſuch Teſtimonies is not ſufficient, Nunquam enim, ſaith he, que ſue natura dH 
font, palſunt facere rem indubitatam, ut nec multa egra unum ſanum, nec multa non alta nul 
| album, nec multa tepida unum caliaum. And that the Teſtimony of one confeſſing vi 
Vas found not-ſuthcient to foul the Pannel, is clear by the Precel of Aliſon Jollie, who wlll 
Jolied pen. Octob. 1596. albeit Janet Hepburn another Witch confeſt that the aid ij 4 
ad cauſed, her bewitch J/obe] Hepburn, whereof ſhe died. But though Witchcraft canal! 
be proved er ſocios criminzs, though. dying and penitent Witches, yet it may be dove 
if the. con ung Withes may not be proved by two Witches who. were conſulted ; fail 
this ” not a ſuilicient Probation, it would be impoilible to prove conſulting any other na 
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Tu Perſons to whom the Injuries are done by the Witches, are admitted to be Witt 
ſes; thus, Katharine Wardlaw Was admitted againſt Margaret Hutehiſon: But ſometimes thy 
are only admitted cum note, it the Probation be not otherwiſe weak; and thus William In 
and Agnes Hutchiſon were only admitted cum nota againſt. Beatrir Lefly, Aug ul 1661, td 
1 that Proceſs lixewiſe they received only Agnes Rot cum note, becauſe ſhe was the 1 
Rreſs. of the two Women who were maleficiate. Neil/on-was admitted to be an Aſſizer agzuliff 
Margaret Waijace, though he was Brother in Law to Jahn Nicol, who had given Informa 
on tor railing the Dittay, becauſe the Dittay was not at Micol's Inſtanc e; and yet Sarl g w 
et from being an Aſlzer, . who was alledged to be one of the Perſons math 
ciate, was his Brother in Law, March 2. 1662. . Dick/on was there likewiſe admitted 10 
an A-hzer, though he aſſiſted the Bailie in taking her, which was found the Office of a g 
Cirtzen, and though: he had deadly Feud againit her Husband, fince it was not proved! 
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not 1 ut the being accuſed of fo horrid, a; Crime may occafion a deep Melanchvl 
and Melancholy being cold and dry, hinders the ſhedding of Tears, and great Griefs do 8 
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92 — and Banihment i now 2728 ; 5s all Nations in char Caſe, Lib. 1 

Tom. 3. Quell. 20. Num. Bp. and Clarus, f herefir, num. ult. But Perezius thinks this too 

favourable a Aenean oy» r Uſers 4 theſe curious Arts were induced thereto out 

of mere Simplici 3 but-with us no ſuch Diſtinction can be allowed by the e 
Juſtices, who be — 140 rey relevant, Which bear conſulting with Witches, and that Dit« Df 

being proved, they muſt condemn the Pannel to die; albeit.I think the Council may a. 5 

oF r the  Paniſhment, if it be clear 128 ne Uſer W. theſe . had no e . nor "In- 9 
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B the Law of E. "lang Witchcraft was * old 8 PR” b Death, and 
4 dur We by Exile, but by Jae 155 8 Statute was N when 1 ſet down 
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| if any Perſon or Perſons ſhall 50 praftiſe, or 10 Iroatin or r Corjration bY any e- 
| oil and wicked Spirit, or ſpall conſult © covenant with, entertain, employ; feed” or reward any 
evil or witked Spirit, to, or for any Intent or Pu poſe, or take up. any dead Man, Woman, or 
Child, out of bis, her, or their Grave, or any r Place where tbe 1 0. Body refteth, or the 
Skin, Bone, or any Fart of a dead Perſon, to be employed or uſed in 75 Manner of Witchcraft, 
= Sorcery, Charm or I. xzchantment, or ſpall uſe, praftiſe or exerciſe 'any Witchcraft, Inchantment, 
Cb or Sorcery, whereky any Perfou ſhall 1 killed, 3 ot co Of con E ined or lan- 
ea in bis or ber Body, or any Pert t thereof; that then every fenders, their 
Adern, Abetters and Connjellers, being of any the ſaid Jiu? 4 2 convicted 
and attainted, ſhall ſuffer Pains of Death, as a El or rang + all 100 e Privilege 
and Benefit of Clergy and Sanctuary. Tf any Perſon or Perſons, {rey yew him or fr 
| by Witc craft, r Charm or Sorcery, to tell or declare in what Place any Treakere 
of Gold or Silver ſhould or might be found, or | had in the Earth, or other ſecret Places, or 
" where Goods or other J. hings teſt or ſtolen, are become, or whereby any Cattle or Goods of any 
Perſon ſhall be deftroyed, or to hurt or deſtrey any Perſon, in his, or her Body, albeit the ſame 
be not effefted or done; being thereof lawfully convicted, ſhall for. the ſaid Offence Suffer In- 
nene by the Space of, a whole Tear, . Bail or Mainpriſe. Once every Quarter of 
: | tbe Tear theſe Mountebanks are to mount the Pillory; and to fland thereupon i in ſome Market: 
tou for Hours, and. there to confeſt bis or ber! rror and e, 4 4 
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Maw wich bis own » Image add » 8 
to be in any Acceſſion to the Eo 
; conſulted an ry and our — joyotly in ther 
aink Murder: And” his divine Finger is age ſeen. « 


* Uefacins it; be nn 
& Laws which h 15 air 


Poo 


= aretitly in any at of Murder; and it ; very remarkable, that theſe By 
+ Bl 510 fav 2 Vijer 43 upon Pauls Hand, did inſtantly cone lude him oo 5 
l nder, becauſe he was (40 ther peretintion ) fo miracul d ee 5 


1 M yy comes from the Durch Word Muorde, pA fienifies- 1 Ms plc 
9 ſactam, 23 Wok And Murder i is properly difterent trom Sla Os 


comm Ne + 2 Tnfortunium,” L. Ma le. mn 
5 del our Law 2 25 eng Aipilor: Tratt; James NE Veri. 11. C 
der under Tru; but pon it ſpeaks of Ki by Accident, or in 


"Yo 


aughter or Homicide, Cap. 22. Pari. 1. K. Charles II. S. 2. and by this it —— ie 
4 1 Cline e writ Murder, Wag wen rand ot be the e W 6 
| T writing it, TR in ont old Law. 1 5 N 3 
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r Oviſine dats t er by Ao 37 ad te b, 
8 vide ir into that which 15 committed caſually, in Defence a mitt a F & L's 


—_— Necefſorium Prien, of Homiride' 8 


5 oft mn nitted: in Self defence, i is, * a he by. 
ing p purſued, or reduced to inevitable Neceſſity, has no Way left him to evite his own Death, 
| -- nl 7 killing the Aggreſſor: This is in Law called tmculpata tutela, or moderemer ink. 

| pate tres; ihn which Moderation if the Defender contain himſelf, he is no way puniſ- 
10 ; g ible, bat 15 he exceed the fine, yet fo favourable is Self. defence, that the Exceeder is nt 
= ED alle to (= ordinary Puniſhment, but is ordmarily puniſhable according to the Excef, 4 f * 
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ilcretion of the Judge. With us likewiſe Self⸗defence is only puniſhable at the Ih. 
| Alas or Diftretion'of the Judge, by the 22 Ad, Sc. 1. Puri. a. K. Char ler I. But ſeeing 
That AR ordams it to be puniſhed at bis Diſcretion, it may de e could in all Of 
+S:It-defence be not fome way puniſhable. And remember, that Captain Sorclss being d. 
lied in Wer, 1568. becauſe 'the Afſize found that the killing Sinclaz was in hs:own De. 
fence, the Purſhers were to petition the Council (Which is 8 ordinary Way af taxing | 
arbitrary Puniſhment in tlris Caſe) chat he night be fined, And vety learned L auierS welt 
O. Opinion, that Self-defence was in all Caſes, puniſhable, though Lebe ed with the mol 
Fivoitadte Circuniſtinzes 'of Tnnocency * m I differ upon theſe R 4.5 
the Civil Law, and the Opinion of the Boclore, if the Defender contain himſelf exactly with- 
in that Moderation, he isoway 3 a3 in Clear by Her in. part. Jg. queſt. 25. 1 = 
6. 2. Self-defence is a Duty, and ſo not Ie for. it were againſt RA that the 
Law ſhould puniſh what it doth command.” 3. The Law ſays, that omni culpa caret qui ſe d. 
fendit, and in our Law, it is called 'wvr#h; 5 Man, L., Malcol. cap. 11. and fo to.punih 
NT him who neceſlarily defends himſelf, were to infliect a Puniſhment, where the Law a 
.' © Knowledged there 40 no Guilt. 4. It ſhould be in the Fower of every malicious Raſcalto 
wrong the moſt innocent; for either he behovyed to fülfer himſelf to ke: Kg, «or to - 
punithed by deferiding hisown Life: And by tie ad AR it 18 only declared leiſun 3 
niſh, but not necelſary, and yet by the Law of Exzland, Murdefers, /e deferdendo, for vo 
their Moveables, and both in that, and in Mutter upon Miſiyenture 1 calls 
al Homicide ) the Marderer muſt have a Pardon, Se F. Eau 9. $0 gteat } 
Regard, ſays Bolton the Law hath to-the Life of « Man, Cr 45. wn. 1 Any bythe Lan 
of Savoy, he who Kills, though in Selt-defence, needs a Pardon; but the "Prince in hat Cal 
cannot refuſe to grant a Pardon, and therefore, their: Lawiers calf that'Par 
Cad. Fabr. Lib. 9. tit. 10, hut with us, u Pardon is tequittite,atbeit. it » me i 3 
take N in ke Caſes As Slee 12 125 . . . 


5 a "ts PA a ca 00 note ug e £94 7 doe is Hts in e af 
\Agqcelior- have auly a 25 "and. 1.2 Pefender wound him With a Sword or Piſtoß the W 
ender is in that ae puniſhable.” for there: were no \Reaton in SETAE, the Defend: | 
er ſhould have had any Felr of his Life, ner ęrot in dublo vite- count and yet this Cor 

_ ,  Clution is nog infallible. for if the Defender wag much weaker: 9 the 'Agereſtor, he might : 
-  - be excuſed route ſuch unequ.] Weapons; "The Defenders Haid to exceed in Time, if be 
mite the Agorelloray gon ft. is dn eee o ocrigenss, for elle ie mould be (lawful to 

every. Man Upon the f kit Apprehenfſen ak Fear, kay As "the "Aperefior;.. whith were ve) 


1 ps — tous: 227 here It may be doubted, if whe re 2e Bill, che pe 
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Eg 1:- this Caſe depend upon the Arbitriment of the Judge; yet if the Aggreſſor be known 
a . wi Ah '5 murder, or be a Perſon who ules to execute what he threatens ; and 
ti ne have a Sword, though not drawn, or a Eiſtol, though not cockt, (for if he have either 
of theſe, chere is no doubt hut he may be lawfully killed, becauſe he is in acta proximo of 
_ 4, and no Man ſhould wait till he be killed) I think that though the Aggreflor 
Filled. yet the Defender hath the Benefit of Self-defence ; and albeit he may be arbitrari- 
* ly puniſht, yet he cannot be puniſhed with Death. And many Lawiers are of Opinion, that 


795 he who threatens to Kill, may be killed; which Opinion they found upon theſe Reaſons, 1. 
8 Becauſe the Law looks upon that which is unlawful, as done, if it was intended to be done, 


BY hae in oem of him Who defigns what is unlawful, 2. There is greater Fear from ſome 
. —— * from Wounds ; and therefore ſeeing it is lawful to thoſe who aſſault us 
8 with wounding, why not and him who threatens £ 8 Per Z. J. C. quando licet cuique, &c. 
Moste, input Imperator, quam minabatur, accipiet, & id quod intendebat, incurret. Nor can 
me Friends of the Threatner complain, ſeeing the Aggreſſor was in effect Author of his own 
WE Death ; and it is clear, that the Defender had no Deſign to kill. Yet the Juſtices would not ſu- 
= ain e per ſe, tobe a ſafficient Qualification of Self defence, but ſuſtained it joyntly with 
che Aggretior's firing a Piſtol, though it miſgaye, and though the Defender might have fled, 
Jana 1668. Sineldur contra Barclay. And albeit, by the Canon Law, inſultatus deber fugere; 
nnd that by the Law of England, he who is invaded, is obliged to flee as far as he can, as 
= to a Wall or Ditch, Bolt. cap. 15. num. 17, Yet by the Opinion of the Civilians, a Per- 
ſon invaded, is not obliged to flee far, Farin, quæſt. 125. p. 2. It may be probable, that if 
de Defender was alone in a Houſe or Place with the Aggretlor, and could expect no Help, 
chat upon Threatning, or other probable Deſigns laid againſt his Life, he may kill the Ag. 
—_ erccſſor ; and from which may be deduced, that the a&us . which Lawiers ſpeak. 
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| Tu x Defender is faid to exceed in the Meaſure alſo, if he killed him for woundin whom 
be might have ſhunned, or if he followed the Aggreſſor, which though it be not fully law- 


_ ful, yet fugientem perſequens, dummodo in igſo actu, non punitur pena ordinaria, licet occide- 
fu. Boer, Deciſ, 168, Num. 7. And albeit much be left to the Arbitration ot the Judge, as 
| to all the three, arma, tempus & modus; yet the general Rule is, that if the De 


thre | aus fender ex- 
ceed only in either of the three, as, v. g. 1 
eulpo leviſima, and no way puniſhable ; if in two of theſe, as in Time and Arms, then it is 


three, as in Time, Arms, Way of Proſecution, then it is culpa lata, but yet he is not puniſh» 
| able, as if he had dolore murdered; for though it be a Rule in civuibus, that cu pa lata 
| equiparatur dolo, yet it is a Rule in criminalibus, that culpa lata ninquam equiparatur do. 
| bo, ubi agitur de pena corporis aſlictiva, Faris. queſt. 125. part. 6. l 
ed amongſt Lawiers, if, ſeeing Hone | | 
| aſperſes our Honour, as it is lawful to kill him who aflaults our Life. And albeit Fari- 
| nacius be of the Judgment, that he who is thus 
eminent Condition than the Injurer, killing him, is not to be puniſht as a Murderer, /ed 
pens extraordinaria, licet injuria fa verbalir: Yet in my Judgment he errs in that Poſition, 
r in effect that is not Self-defence ( becauſe the verbal Injury cannot be retreated nor re- 
tained ) but it is Revenge; yet door juſtus aliquando operatur ut pena ordinaria tempe- 
yetur. Boer. Decif. 237, but yet that is not allowed in killing, and ſuch other Injuries que 
| 08 poſſunt revocarh, Gothofred. prax. crin. ꝙ homitiaa, 
| Injuries offered to our Honour, abi neſcit vox miſſa revert; 
our Honour be real, and ſuch as may be ſtopt, as b 
looſe down his 'Breeches to be whipt, or do any moll. 1 
Freſſor, in that Caſe I ſhould think, that the Killer ſhould not be capitally puniſhed, albeit 
de was In no Hazard of his Life. I likewiſe think, that the Fear of Impriſonment by the 
Defender may excuſe from capital Puniſhment, ſeeing Liberty is as dear as Life; and no 
Man can be ſecure of his Life, it he be unjuſtly impriſoned, G fibi imputet aggreſſor, q1 
| Occaſiontm ebuit. It is likewiſe lawful to Kill ſach as would murder our Friend? or . 
| low-traveller, which is accounted lawful, though not Self-defence, which is extended alſo 
| to the Defence of all others, becauſe we ſhould loye our Neighbour as our ſelves. And it 
| Slawful to kill a Thief, who in the Night offers to break our Houſes, or teal our Goods, 
even though he defend not himſelf, becau know nt he 


aft 


.commanding an eminent Perſon to 


and Murder may be eafily committed upon us in the Night: But it i a 
a Thicf who ieals in D pw 1 the Nicht: But it is not lawful. to k 


3 +4*4 7 


accounted . levis, and is ſomewhat puniſhable: But if the Defender exceed in all the 
' in 7 


L ] | t is alſo controvert- 
onour is as dear as Life, it be lawful to kill him who 


provoked, being a Perſon of far more 
„ agings ſeryile Act to the Ag- 


e we know not, but he defigns againſt our Life; 
wy the Day-time, except he reſiſt un when we offer to take him, and 
r I I ORD, OB N.. Ke him, and 
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WF mu got be interpret, only the having a Sword drawn; for if a ſtronger Man have a weak- 
ern a lockt Houſe, and threaten, he may kill him though aſleep, if he cannot otherwiſe 


in the Arms or Time, the Exceſs is ſaid to be 


M. 25. And albeit this hold in verbal 
yet if the Injury offered io 
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IV. Txrs Exception of Selt-defence, muſt be proponed againſt the Relevancy, and my 
be condeſcended upon thus; the Pannel no ways acknowledging the killing, yet if he killed 
it was done in his own Defence, in fo far as the Defund drew a Sword, and thruſt, be 

4 offered a Piſtol, Ec. And the Juſtices will not allow, that it ſhould be proponed to the Af. 

= ſize, as I have oft heard this preſſed, but very unreaſonably, for this concerns the Re, 

| vancy, to which the Juſtices, and not the Aſſizers, are only Judges competent; and it were 
very dangerous, to refer to ignorant Aſſizers, Matters of ſuch Importance, and which are 
oft ſo intricate in jure. And whereas it may be urged, that Art and Part is referred u 
the Aſſize, and is not condeſcended upon, and made relevant: It is anſwered, that the Ac. 
cuſer cannot know the Acceſſion of the Pannel, till the Witneſſes firſt condeſcend upon it, 
but the Pannel cannot but know all the Circumſtances of his own Self-defence, and is n+ 
to learn that from others: But yet though the Proponer of a Defence, does in civilibut u. 8 
knowledge eo 2/0 the Libel, yet in criminalibus, though the Defender or Pannel prove not hs 
Exception of Self-defence, he will not be condemned, except the Purſuer prove the Libel 


V. Tux Way of proving this Self-defence, was, by raiſing a Precept of Exculpation, 
but is now only by a Summons, which expreſſes not ſo particularly the Defence in all is 
Circumſtances, 5 that it my be hereafter helped, which, it ſeems, is unjuſt ; for the Pn. 
nel ſhould know what himſelf did: Nor ſhould a Judge grant a Precept for Exculpation, a 
till he ſee that there be ſome Ground for craving it. f 


oy 


TuIs Exception of Self-defence is fo favourable, that it may be proved by Preſump - 
tions, by Witneſſes otherwiſe declinable, as Coufins, Servants, and Witneſſes who depone AN 
only upon Credulity ; and the Defence it ſelf being once proved, it is preſumed that it 
was done neceſlarily and lawfully, & potius ad defenſionem, quam ad vinditam, Fur. queſt. 115. 
part. 7. F 1. And yet our Law allows no Witneſles to be received in Defence, but ſuch a 
it allows in Purſuits, and Witneſſes led in Defence, are more to be ſuſpected; for Men arc 
naturally inclined to go all Lengths in bringing off the Pannel : And for this Cauſe it is 
that we have Aſſizes of Error againſt ſuch as. abſolve a Pannel, but none againſt thoſe 
who condemn him E: To of bg gl Pn aaron wth 


Bron this AQ of Parliament, Self-defence was ſtill ſuſtained by the Juftices to elide 

the Libel of Murder, but it was oft ineffectual, ſeeing there were no Precepts of Exculps 

tion then uſed, and conſequently, except either the Pannel could have proved the 7incul- 

para tutela, by the Accuſet's own Witneſſes, who were led to prove the Murder ( which 
Was not ſecure, ſeeing theſe who ſaw. the Beginning of the Scuffle | and. firſt Aggreſſion, 

i * have been abſent when the Aggreſſor e ) or that the Witneſſes would have 
voluntarily 5 (which was a probable Reaſon to ſet them, they being eo caſu teſt; 
ultronei) the Defence could not have been proved. Whether Self-defence will defend, ot 

is lawful in Parricide, ſee more of this Title Eæculpat ic. 


VI. Homicidium caſuale is when a Man is killed caſually, without either the Fault Of 
'Defign of the Killer, as if an Ax-head ſhould fall off and kill'a Byſtander ; or a Rider 
ſhould kill with his Horfe's Feet: In which Caſe. our Law appoints, that if the Prejudice 
be done by the Horſe's foremoſt F ys then the. Rider ſhall. be torced to ſatisfy for the Pre- 
judice done, and theſe SatisfaQions are called -Croo or Galnes; but where it is there faid, 
that he ſhall give Croo or Gaines, as if he had killed him himſelf, it is to he interpret, not 
as if the Rider ſh6uld be puniſhable in that Caſe as if he had killed him with his own Hand, 
but that the Aſſithment ſhall be the ſame: But the Rider is not liable at all for what Pre- 
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Jjudice is done by the Horſe's hinder Feet, Lib. 4. Reg. Maj. Cap. 24. 


Cas vA Slaughter, or Homicide, then, is that which is occafioned by Miſtake and juſt 
Ignorance, for if it proceed from affected Ignorance ; as for Inſtance, if a Man will not know 
what he may know, his ors in that Caſe. will not make the Murder following upon 
it, to be conſtructed caſual Homicide; but if it proceed from groſs and /upina ignorantth 
it may be puniſhable by an extraordinary, or arbitrary Puniſhment, but not by Death. And WW 
fince ſuch Ignorance is a Fault, the der occaſioned by it becomes culpaſum, or faulty | 
Homicide; as ſeems to me clear Di ase Lator. de homicid. It is then necellary, 
that the Committer uſed all exact Diligence to evite the Crime, elſe he is not in the Caſe 
caſual Homicide. Further Inſtances Whereof, are, if a Maſon before he throw down Stones 
advertiſe all below, though in throwing he kill, he is to be cleared as innocent, or if an Hunter 
ſhoot at a Beaſt, but a Man come in the Way, and be killed: And yet if either the Maſon cry 
not, or if the Hunter did ſhoot in a Place where People uſe to be, he is guilty of faulty Mar- 
der in theſe Cafes, which ſhews clearly the Difference betwixt theſe two Kinds of Murder 


F * ® 
. 0 3 X 
yy 
35 * 5 2 poly 
N ” 


1 


* 


41. 


„ c w —_—_— — — aw 22 * 


- 


: ee. et Ü 
— a "om ov nn. e W 4 8 * Jr . 4 7 


a *X * . 
g 0 ; . 
* 
4 s 5 
. * n Oo u e 

Go 1 voy n * 4 — * 

5 . * 4 ” * , 
wa bo 1 \ * . 4 " 

ah. * 5 n * « 

. * . * Ko F e F * - Ry * 4 

L tb Fe 4 l a OY 9 " 18 1 F : « * . * 1 * , & 0 
RY 2 - * y ” > * 0 CG 8 C * 1 * 
8 * . F : 

Wa d , * 7 j 6 . ; » y 

3 8 4 ' , to N 
p . N .* K + ** : hs . 5 

\ 4 2 : f * mY Fe 

ERS. : TY * 

83 ” 

A 1 
2, * \ 

Y 


* * * « 4 


7 tlie Killer be imployed abont à Thing unlawful, either in it ſelf, or unlawful to the 
4 LED 5 es enſuing is thought fill caſual Murder, fince Murder was not defigned. 
te Committer did my Diligence to ſhun all Murder; as for Inſtance, to carry Guns is 
awful with us, and to hunt is unlawful to Priefts by the Canon Law. If then a Man 
ing a Gun ilegally, ſhould. lay it up ſecurely; or a Churchman ſhould kill a Man 
WE hilt be did ſhoot at a Beaſt in a remote Place; thee Ads would not infer Murder, be- 
uſe there vas no Act done there with relation to Murder, Covar. ad Clement. fi furigfus, 
ad vet the Committer ver/arur in actu illicito: But yet others are of Opinion, that if 
„ Ceramitter be doing what is unlawful for him, he commits Murder, Tho. Aauin. 22 queſt. 


bat he does is unlawful: But I think they may be thus reconciled, viz. if the Committer 


=, what is againſt the Law of Nature, or what is criminal, he ſhould be liable; or if 


FE. does, may probably produce ill Conſequences and Murder, though he deſigned not 
— 1 in al which Caſes he ought to be liable: And it ſeems to me reaſonable. that he 


gd exact Diligence to ſhun Killing, 8 a 
WS yi. was x Homicide is caſually committed, ſome think that becauſe there is no De- 
Won to kill, therefore the Killer ought no way to be puniſht : Others think him liable to 


WE: acbicrary Puniſhment, or Fine, & q#9d wergeldum ſolvere tenetur, Weſemb. parat. ad L. 


. de ſicar. num. 27. A third Sect of Lawiers diſtinguiſh fo, that if there preceded no 
ault in the Committer, then he is liable in no Fine, or to no Puniſhment ; but that he is, 
ay Fault of his preceded. But it ſeems, that if any Fault preceded, the Murder is 
ot caſual, but is cu/po/um, and fo the Diſtingion meets not the State of the Queſtion : And 
WS: {cms to me, that by Lib. 1. S. 3. F ad L. Cor. de ficar. all caſual Homicide deſerves 
me Puniſhment. . And fince ſome Lawiers think, that Murder in Self-defence excuſes 


= a Deſign to kill, but Is a Duty in it ſelf. 


ot from all Puniſhment, much leſs ought caſual Murder, ſince Self-defence wants not on- 


! py 2 
6 


m. Honicidium culpoſum, or faulty Slaughter, is, where the Murder was not deſigned, and 


edit was committed merely by Accident, as if one ſhould hound a Dog at another, who 
ould bite him at whom he was honnded, fo that he ſhoald die thereby; or if one ſhould 


rike with a Batton when he had a Sword: In theſe and the like Caſes, the Offender is to 


aud ſo is not puniſhable by Death, but is puniſhed according to the Quality of theſe Cir- 


Fox clearing this Difficulty, the DoQors ſay, that either the Killer is guilty only of cul. 


a levis aut leviſima, and in that Caſe he is no way puniſhable, nor is there any Difference 
inter homicidium caſuale, & homicidium per culpam levem. aut leuiſimam commiſſum; and this 


7441 


vas but homicidium caſuale, or culpoſum, for in ſtruggling, his Gun being an 
vent off; nor knew he ever the Defunct, and fo could have no Malice againſt him. To 
which it was replied, that the carrying of Guns is forbid by the Law, and he, the Defunct, 
vas i actu illicito, nor ſhould he have carried a Gun which uſed to go off, ts wer ans in 
| altu illicito nunquam excuſatur :. Which Reply the Juſtices repelled, June 24. 1673. for they 
thought, that the Law againſt wearing Guns was in Deſuetude as to Fowlers whoſe Trade 
to be puniſhed arbitrarily, But not by Death, nam 


N n ata culpa nunquam æquiparatur dolo, abi 
Situr de pena corporis Mictiva. EM 1 8 een e 
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rip] Nu vulnus lethale,as they call it, the 


| 1ers conclude, that where the Wound was not 
atty wounded thereafter died. And 


Inflicter of the Wound cannot be puniſhed, though the 


of the Wound, the Wound is thereby preſumed not to be mortal, Accus. in L. 1. 


— 18 | bee of 
they vary, then the Judge ſhould incline to puniſh, not by Death, but by an ext-aordina- 
Puniſhment: For Murder is not to deuten but from. à conci 4 tion, Gail 
Ohfrv. 11%. Lib 2. And if the Wound be but Tall, and f Feser ne Proditin, Gail, 


el walked a Foot for forty Days, Gome/. Yar. reſolls. Th . cap. 3. and yet in Dec, 1669. 
we 1 Somerwel was fonnd guilty of the Murder of 54 Nenn, Wong i [$427 2 
| 2 n travel⸗ 


* 8 Fa, & * 
* f 
* 
I 5 * 
x * 
— — — Zmüu. — 
» * 
* WA 


4 59 48, becauſe he does not at all that he ought to do in that Caſe to evite Murder, ſince 


BET ho killed when he was doing what was unlawful, may be arbtrarily puniſhed, though he 


Wc puaiſhed arbitrarily; but becauſe aberat animus occidendi, this is not properly Murder, 


vas found in the Caſe of Micolſon, who being purſued for Murder, it was alledged that it 
alf-bend, 


it was, C omni 5 8 care, Tia facit id quod omnes 2 Solent ; ſed ſi fit lata culpa, it is 


X Stxcr the Deſign of killing depends much upd the Nature of the Wound given, Law- 

though ſome Lawiers be of Opinion, that if the Party live three Days after the 12 op 

enendat. ſerv. Let gener 7 this is referred to the Arbitriment of the Judge, who is in this 
hyſicians, or of one_Phyſician, if more 'were not preſeit; but 


een & IN Ig ever follow, then ic is preſum- 
ed, that the Party died rather of a Fever than, of the Wennd, eſpecia : If the Ferſon wound- 


Bat the faid 240 got only. a Wound with a Barton, that the never cook Bed, but” 
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ttabeſled five Miles that Night a Foot, and ſerved m an ordinary Servant eight Months there. 
After, till ſhe died of a Fever, with which her Brother infected her: All which was re- 
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ef 


pelled, - becauſe this Alledgance was contr 
| that the Wounds were mortal, and though where the Wounds are not le 
mortal, ſuch a Defence might be admitted; and the Judge ought to conſider | intervalium 
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to the Libel, wherein it was expreſly libelled 
re the Wounds are not libelled'expreſly to be 
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Tu Civilians in the Caſe of Homicidium per plures commiſſum, ſtate three Queſtions; the 
Firſt is, Where the Murder was committed upon ferethought Felony, and then indefinite» 

ly all the Aſſiſters arè puniſhable by Death. The Second is, when it is not certain, but it 

z only ſuſpected, and preſumable that it was deliberately committed, and then all may be 
tortured ; but if they deny the Deſign, they are all only puniſhable by an arbitrary Puniſiu- 


atlolied from Murder upon the Defences of caſual-Homicide; and 
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178 all caſual Slaughter was of 


French Word, Chaud fignifying hot, and Mefler fignitying to mix : But in effect. this Mel. 
/etum anſwers properly to ria, & ſumicidium in rixa cummiſſum, Which is but one Species | 


MIA dolo | ö _ 11. 4 . 
homicidii non ; . ERP: in SET Y 4. 
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XII. Br the late 22 48, Perl. 1. Charles II. Sefſ, 1. it is ſtatute, That caſual Homicide, 


| Homicide committed in Self-defence, aud Homicide; committed upon Thieves, ſhall' not be 
aniſhed by Death. And ſeeing this Act mentions not Homicide committed in rixa; or bo- : 


micidinm culþoſum ; and ſeeing Hhomicidium culpgſum ditfers from caſual Homicide, it may. 


be doubted, if under the one the other may be comprehended-: And it may be urged, that. 
caſual Homicide is in this Act a general Term, comprehending all Homicide, which is not 


{ 


forethought, is caſual. - And the Doctors do uſe the Word caſual oftentimes'in this general 
Senſe, as is clear by Got hofred. prax. crim. hoc tit. And by the Rubrick of this AQ, Which 
bears an Act conrerning the ſeveral Degrees of caſual Homicide, it appears that the Word 
caſual, is taken there in à fax Signiſication; albeit I confeſs, that the Inſcription is moſt 


improper, ſeeing Homicide in Self-dence, and Homicide committed upon Robhers;' are not 
Species of caſual Homicide: But whether Homicide in rixa be comprehended under that 


Act, was controverted in William Douglas Caſe ; and by that Decifion it is clear, that in 
| our Law, though Murder was not at tirſt defigned,.yet if it was deſigned the Time the 
Stroke was given, the Killer is guilty. of Murder: That Premeditation is requiſite to make 
Murder capital, being only ſuch as antecedit actum, licet non congreſſum. 
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ment; becauſe of the Uncertainty; The Thrrd is, when the Murder was certainly commit- 
ted in rixa, or Tuilie; and then either the Author of the Plea is certainly known, and he 
is puniſhable by Death in the Rigour of the Law, albeit many Lawiers are politive, that no 


Country uſes this Rigour. I remember that in Villiam Douglas's Caſe: this was * urged ; for 


there ſeveral- Gentlemen having made a Quarrel, which was only proved by one Witneſs, 5 
they went to the Fields of Leith, and Hume of Eceles was killed, but it was not prov- 
end who was the Killer, and che Quarrel was only proved by one Witneſs, who likewiſe prov- 


ed chat Spor had the Quarrei with Ecclel, and that William Douglas had none; and yet 
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the Aſſize found // illiam guilty, and be thereupon- died, becauſe preſent. 


NMI. Homterps likewiſe committed upon Thieves and Robbets breaking Houſes in 
the Night, or committed in the Time of maſterful Depredations, ate free from Puniſhment 


by the for eſaid 2 21 Act. And | albeit it be declared laub ful to the a 1 to fine uch AS are 


W Le HL NL JUPORTNE. LILTONCES OTE micide in ned zoned 
ſuch as kill Robbers or Night-thieves, are free from all arbitrary Puniſhment, By this 


5 


Purſuit by Force :'And by the 6 Act of the ſecond Seſſion of that Parliament, it is ſtatuted, 


Act likewiſe, it is lawful to kill ſuch as affiſt or defend the 'Depredators, or oppoſe their 


Wat che Parties whoſe Goods are robbed, ſhall acquaint the Sheriff, or Iuſtices of Peace of 
ie Pariſh, who ſhall require all Parties to concur; and if any of the Concurrers kill any 


committed by forethought-Felogy, becauſe what is not deſigned, is caſual, and what is not - 


of the Robbers, they are declared free: Upon which it may doubted; if ſuch as kill Rob. 


bers, without acquainting the Sheriff or Juſtices of Peace, are puniſhable: And it ſeems 
they are, ſeeing this Act explains the other, and modifi es ſomewhat) the indefinite power 


given to private Perſons wh 


upon Pretence of ſuch Invaſions might prove ver 


dangerous; and cherefore the laſt did wiſely require the Concourſe of the Magiſtrate; 11 


upon his: Conſideration, 1+ know chat it was conſulted, that notwithſtanding of this, ſuch 


FA 


dere, except the thing \ ſtolen was of 
be proved dy the 


| *% had not acquainted the Sheriff or Juſtices, could: not be ceulpated: And yer it may be 


argued; that this Ac narrates not the other, nor bears expreſly a Rectification of it, but, 


without leſſening the Privilege therein granted, adds a new one, and o being introduced ini 
licebat nocturnum furem occidere, And by the 227 Add, 14 Parl. fame, 


des for that effect; upon which/A& 4 Defence was proponed for the Inhabitants of K in- 


Bae who! took-a Robber; and eneruted him by their on Authority, and à formal Court, 
2 by the Civil Law and Doctors, it was not lawful furem gel predatorem dinrnum bci. 
reat' Value, aud could not be otherwife recovered 


or that he defended himſelf ander ted bis being apprehended: All which Defences 


Allertion of the Killer, N 126, part. 4. And if any other 


_ 
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Favours of Po eſſors, ſhould not be interpret to their Diſad vantage. By the Civil Law, 


ed laqful for che Lieges to convent, aud execute Thieves; and hey ate all made juſti- 


, * 


A 


. 


3 a . oy N 5 ” i y 
— 8 3 ” 
: | . | o H. 
| — 


oo 
I" I" 


* | N e 125 * * 2 T 5 * . I | 7 | | 3 

10929: Ir GE ORGE MACKENZIEY 
on were requiſite, the Benefit of theſe Ads were a Snare rather than an Advantage, and 

Neceflity legitimates many things, which are otherwiſe hard, © © 


XIV. By the Civil Law, it was lawful for the Father to kill his own Daughter, if he found 
her committing . 1 and to kill alſo her Adulterer, L. part. 1. F de adult. which wa 
allowed rather in Hatred to Adaltery, than becauſe the Law confidered it was too hard for 
4 Father to reſtrain his Paſſion in that Caſe; for if it had been allowed to the Father, on- 
I upon this laſt: Account, it had been allowed much more to the Husband to kill his Wife, 
i he found her committing 2 for his Relation being nearer, and his Honour more 
concerned than the Father's, his Paſſion behoved to be alſo more violent; and yet the Lay 
being jralaus of the er Violence, does only allow the Husband to kill the Adulte- 
ter, it he be a mean Perſon, but if the Adulterer be a Perſon of Quality, or if the Adulte. 
let be found ellewhere than in the. Husband's own Houſe, it is not lawful to kill them, for 
we Injury is heightned by a the Hushands's own Houle, and becomes a Kind of 
+5 #dukerous Hamefucken: And yet if the Husband kill in either of theſe Caſes, that Lay 
| | _ ordained. the Husband only, to be puniſhed by ſome arbitrary Puniſhment, but not by Death, 


I. Marit. F. de adulter, But this laſt Determination doth not ſatisſie Juftice ; for it ſeems 
reaſonable, that it ſhould be rather lawful to kill a Perſon of Quality, committing Adyltery, 
than a mean Perſon, both becauſe Adultery is more ordinary amongſt them, as having more 
Eaſe; and being more luxpriouſly fed, and becauſe the Husband cannot be ſo eaſily preſum- 
ed to have had former 9 with a Perſon above his Rank, and ſo ſhould be be lie ved 
to have killed him merely to ſatsfie his juſt Revenge: As allo, fince they can ſooner pre- 
_ vail, they ought to be more rigidly puniſhed. The Law has denied this Privilege to Wo. 
men, who may not kill their Daughters or Husbands, the Reaſon whereof I conceive to 
- have been, that the Law confidered, that Husbands were more prejudged than the Wives 
by : Adultery, ftace thereby, not only was their Bed defiled, but their Eftate carried 
away to another Man's Children, or elle it thought Women too paſſionate to be intrufted 
with ſuch a Licence, or that it was indecent to allow Women the Uſe of Arms: And yet I 
believe their juſt Grief would ſecure them againſt the ordinary Paniſhment; and though 
ole rag» . be due to the Man over his Wife, but not e contra, yet Women may com- 
plain that Men being the only Legiſlators, have taken too great aMeaſure of Favour to them- 
ves in this Law. I have not obferved any Deciſſon of this in our Law, and ſince our Sta- 
tutes have ſecured Murderers in other Caſes, as Ip Seli-defence, killing of Thieves, Ge. 
and yet have not privileged this Caſe, it may be ſeen that the Husband nor Father cau- 
not Kill by our Law, and the moſt that they could expect, were, that after they were found 
guiley by the Law, the Council might \ 0 change the Doom of Death into àn arbitrary 
uniſhment, or might recommend the Party to his Majeſty's Clemency fora Remiſſion ; 
But it were hard to — with Death amongſt us, what almoſt all Nations allow a 
laivful, and What may be yet a farther Check to that growing Vice, and this ſeems juſter, 
than to allow, with the Civil Law, that the Husband or Father who are Perſons intereſted, 
ſhould be Judges in their own Concern, and ſhould be Judges when they are in Paſſion, and 
| becauſe they ate in Palon: Nor can I ſee why the Law ſhould puniſh even him who 
| 3 poſſeſſes by his own R what is truly his own, and yet ſhould allow here the Parties 
V intereſted. to puniſh wich Death by their own Authority, or that Paſſion, which only infers M. 
E tigation of the Pain elſewhere, ſhould here infer ablolute Impunity; for this were to make 
| oue irregular A legitimate another, fince Paſfon is a eiue enen againſt Reaſon; as A- 
BW dultery is againſt Law: But fince this Indulgence is perſonal, and only granted to the Father iſ 
and Hugband, becauſe ef their juſt Paſſion and near Relation, it is not reaſonable that it 
- thould be extended to ſuck. as kill by the Father's, or Husband's Command; which Com 
mand none ought to obey, being contrary to Law: Nor ought this Indwgenge to extend 
do the Father or Husband, when they kill ex: inter vallo, and not when they find the Com- 
mitters in he very Trandgrefſion, for the Law allows no _ Paſſion to continue, and chere- 
fore Whatever Revenge is allowed to it, is only allowed if it be executed immediately, & 
1 ex incontinenti. And though in civil Caſes, that is ſaid to be done ax icentinexti, on imme 
diately, which is done before the Doer go about any thing elſe ; Fat I conceive. that Inter 
pretation would. be too lax in this, Caſe, and that the Killer could nut-plead this Prividege, 
except he killed them in the very Act, or riſing l.... n 


XU, Boche, deliteratum, or upon. forethought Felovy, is fil puniſhable by pes. d 
| Confifcation of the Moveables of the Defunct for his 2 t * Uſe, Sat. Rab. YL Cup. 45 
And albeit Lawiere laps that it is ſtill rather preſumable to be caſqal, than i deliberate; and 
Delg, which is « Gerer AG of the Wind, all Kling gps puniſhable by Doh cx 
which is a ſecret th all Rilling 1s always puniſhable by Death | 

"76 — of the Qualities of Chance, Self-defenee, Sc. bs e wpon by the) Panne. 
may be here aked, if by our Law, he who firikes with his Fig, or a Rattan (rien ee 4 
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M* und zx 5 may * dividedinto that e Species which) is any ben Aſſn, | 
Murder under Truſt, and Self: murder N 


IVI. Mun vrs under Truſt, is, with us, when 3 Party whe put binde under the Ade- . 
rance and Truſt of another, is murdered by him: And this is by aſpecial Statute puniſht as 
Treaſon, 48 51. Parl. 11. Fam. VE The Words are, where the Party flain is under the 


Truft, Credit, Aſſurance, and Power of the Sayer," the Party being tried and found guilty 


thereof b y an Aſſize, it ſhall be Treaſon, and the Perſon found culpable, ſhall forfeit Life, 
| Lp an 


Goods. What this Credit and Aſſurance is, hath oft been queſtioned, and it is 
ted that the Origin of this, was to puniſh the Murder of a Gentleman, who invited 


A bis Neighbour to a Feaft, and killed him and all his Relations in his own Houſe ; ſo that 
Iavitation is one Branch of this Truſt. 2: Aſſurance fignifies, that when Two * were 
at Feud, and the one hath found Borrows to one another, Ad 9. Fames I. Parl. 6. 


Where Perſons at Variance are under Capitulation. 3. This Act has been firetcht to the con · 
al Truſt betwixt Man and Wife, anno 1627. Andrew Row + and ang in the Proceſs inten- 


his Wife, amo 1666. it being o 


ed not to ſuch Trufts as this, the Purſuer reſtricted his Libel to Murder. And the Lords of 


GSelſion, anno 1665. found that a Son's Killing his on Mother, was not a Murder under Truſt, 


uniſhable by this Act; and yet it would appear, that both Killing of Wives and Children 
under that Branch of the Act, where the Party is under the Power of the Slayer. This 


Sp ecies of Murder was by the Civilians called Praditio, which is defigned to be homicidium 
2 etextu amicitiæ, v. g. 


madle by a more ſevere E He 
(or even in Propriety of Speech, Murder under Ttude 1 is Tesche or Treaſon) Frabjrur 


dum ſederem tecum in menſa, vel amicitiam fingerem, which is puni- 
2ath than ordinary Murders, and in Spain, the Betrayer or Proditor 


0 caudam equity 5 pon] furca fuſpenditur, Gomez. 


e that Aa likewiſe, OSA is hes br Ali and diebed ah Lond fotind, 


* amer Ol; iiphent had been guilty of killing his Mother, and that it had been 
Tra, 2 his Rn could not fall to the King, 

_ appearing to underly the Law, becauſe a Trial is requiſite in this Cafe : And by the 137 
Act, 13 Parl. James VI. the Killing any Perſon in the Parliament Houſe, during the fit- 
ting thereof, or the inner Tolbooth (i. e. the inner Houſe of the Seſſion) during the ſit- 


E thereof, or the Council-honſe, whilſt the Lords fit, or killing any in the King's Chamber, 
>. or N of FR bf in the Ling 8 Preſence 853 where, UF oy ek Trea- | 
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Prat: upon the Aſſize: Ng #04 to murder, though no Murder follow, affellu, fine efectu 
[> ume = rr er; L. 1. is qui cum telo, C. ad Corn. de ficar. Yet by the Com 2255 
the Puni now reaches not Life, Clar. hoc tit. num. 74. 
8 being purſued for contriving the Death of Thomar Kennedy, came in the King's 
Will, and was baniſht, urch 1599, As alſo I find, that thot "Law/ou was clean + 
of th the e ee 3 et the being referred to the Tuſtices beeauſe of hs violent 
adduced _ her, and that ſhe herſ had confeft ſhe bore a dead 
ices therefore d 4b ot dain her to be whipe and banifht, 20 Anguft' 2662, And 
| r Ohild, and was adviſed to caft it in- 
Mg 12k, WH . we ele gh without her Knowledge it was done by o- 
olied i the go ordained 1 ker to de 2 
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endrarim, a erers : . Inſtance 5 was l % 
the Perſom of Mir. fr0bibald Beath, who, being pannelled for killing 
mat the Coune) had b by their Act and P roclamation, ordained all Meal brought from Fan 0 
de ſeized upon, ani the Boats wherein it was brought to be ſenk; in e whereof 
_ Gardner's Meal being feized, he broke the Seirure, and being followed 


that this Adi extend- 


upon a'fimple Denunciation for not 


I find that Metthew 


dae 572 even na 
e 14 of Junt, 1672. in 
Ala Gardner, alledged 
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for elſe ſuch as reſolve to contravene, might ſecure themſelves if their R fi ſane - und the 
does very Clear y- 1mpower 


as to the Crime, but was never readmitted to his Church. |. . | 
Son Militia Soldiers alſo being purſued for Murder, 3 February 164. alledged that Gary 
could not go to the Knowledge of an Inqueſt as Murderers, ſincè if they killed, it was in 
Proſecution of their Officers Orders; for they being fent to poind, were reſiſted: And though 
it was replied, that Oppoſition to the Poinding. could not warrant Killing, but they might 
have 'purſaed à Riot, this was alledged not to be relevant, becauſe „i . Who op- 
poſed, and the Soldiers muſt do effectually what is commanded, and their Officers may ſhoot 
them if they return without effectuating what was commanded, and military Commands 
muſt not be delayed, nor oppoſed, like other Commands. Notwithſtanding of which Debate, 
XIX Ir is much controverted amongſt the Doctors, whether it be lawful occidere hunnitum, 
a Perſon at the Horn; and by the Civil Law non licet, Bart. in L. at vim, M. 1. F. de uf. 
Jure: But by the Statutes of particular Places, they all conclude, it may be law ful ob gui. 
etem publicam; and by our old Dec iſions, that the killing of ſuch as are at the Horn for Slaugh- ' 
bre or other Crimes, is not criminal, January 1600. Guthrie contra Jardin. But by the 
foreſaid 22 A, Farl. 1. Char. II. it is declared, that the killing ſuch as are denounced, or de- 
clared Rebels for capital Crimes, or ſuch as defend theſe ebels, may be lawfully killed; 
whereby it is implied, that ſuch as are at the Horn for other Crimes,-may-not be killed; and ſuch 
could not be law fully killed, who are only at the Horn for pecunial Cauſes; and any Statute 
allow ing to kill ſuch, would be null, Clar, hoc tit. num. 5 3 Bot it may be here doubted, what 
are theſe criminal Cauſes, for which one at the Horn may be killed; for clearing /whereof 
it is fit to remember, that the Doctors allow only ſuch ny killed, who ate bannili ob grave 
delictum, Clar. num, 53. and in Reaſon, it ſhould be ſuch a Crime. for which the Rebel hath 
deſerved. Death, if he had appeared; for it ſeems rigid and unjuſt, t hat wherever the Conclu-' | 
ſion of the Summons was criminal, the Party being denounced, may be killed r en fr uber- <8 
ever the Rebel was denounced for Abſence from a Juſtice-court; he may be killed) ſeeing 
the common Good, which is the Reaſon induQtive of this Law, does not require mon in 
effect is not conſiſtent with thir Interpretations. 2. It may be donbted, if he who kills a 
| Rebel for An Revenge, and not ob vindidam publicam; will ha ve the Beneſit öf this De- 
_=_ — fence: Of this we have an Inſtance anno 1609. where Robert | Auchmouty: being purſued. for 
. the Slaughter of James Waucbop, it was alledged that the Defunct was at the Horn for reſet- 
ting a Traitor: Lo which it was replied, that the Pannel killed him Ne e ry for 
having converſed with the Defuncl, long after he was at the Horn for tiat Cauſe; but that 
he killed him in a Duel upon a private Quarrel, In reſpect whereof, tie Pannels Defence 
Was repelled, and he put to the Knowledge of an Inqueſt, and thereafter beheaded. And 
yet I find the Dodtors of Opinion, that bamxito oeciſo per iminicum, oceident aon reputatur lu. 
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Rebel, Caravet. in Pyag. 1. de exul. num. 134. and Enemies are theſe who moſt probably will 


* 


execute this publick Juſtice which the Law deſigns: And ſeeing our late Act makes no Di- 


ſtinction betwixt ſuch as kill upon pablick and private Revenge, I believe that the Caſę no, ; 


Yet L think, that he who would kill a Rebel in a Combat, might yet de pannelled for contra- 
vening that Act anent Duels; for though he might lawfally kill a Rebel, yet he could not 
aw fight a Duel. 3. It may be doubted if he who was denounced' Rebel, was not law- 
fully denounced, v. g. if he was out of the Country the Time of the Charge, or that the 
Execution was not ftamped,.or wanted ſome Solemnity, if eo caſu the Killer would be guilty 3 
of Murder. Which Defence I find likewiſe proponed in the former Caſe, and yet repelled, | | 
aud very juſtly; for a private Perſon is not obliged to know theſe Nullities. If any Man re» ET 
_ 6 the Execution of his Majeſty's Laws, by Meſſengers, or other 1 Servants, in that 
Caſe the Meſſenger oannot proceed to kill, as was found in 7ohu Macintoſb's Caſe, May 11. 
15713. But if the Refiſter do alſo proceed to offer Violence, by drawing upon the Meſſen- 
er, in that Caſe the. Meſſenger ma kill him lawfully, without Neceſſity of proving that 
RIFT) have been in Danger of his Life, if he had not killed; though private Perſons 
cannot kill when they are invaded, except they be by that Invaſion put in Danger of their 


XX. AIS IIT ordinarily, Death, and the Confiſcation of Moveables is the Puniſhment of 
| Murder, and that the Liferent of the Murderer doth not thereby fall, yet in ſome Caſes the 
Liferent falls, as by the 118 Ad, Parl. 12. Fames, VI. theſe who are dene Rebels for 
ſlaying Men in the Church or Church-yard, in the Time of 4 Preaching, or Admi» 
niſtration of the Sacraments, their Liferents preſently fall to the King, (though regulariter 
Liferent Eſcheats fall to the reſpective Superior) and the Reſetters do likewiſe loſe their 
Liferent Eſcheats, Declarator being firft paſt upon the Reſet. It may be here doubted, if 
theſe Words, the Time of divine Service, may extend to Slaughters committed the Time of 
- Preaching, Sc. albeit there be no Preaching, or Prayer, for the Time, there; the Reaſon of 
the Doubt is, ſeeing the 39 Act of the 6 Parl. Q. Mary, anent removing, is fo interpret 
for by that Act, Warning of Tenants ſhould be uſed at the Pariſh Church the Time of 
| Preaching or Prayer; which Words are thus interpret, the Time that Preaching uſes to be, 
% I ns nin OO og Rt Bud age fo 


Br the 219 48, Parl. 14. James VI. if either the Purſuer, or the Defender, in civil Purſuits, 
kill one another during the Dependence, eo ca/# the Killer being put to the Horn, either 
for not Compearance at the Diet, or for not finding Caution, he loſes his Liferent Eſcheat 
immediately upon the Denunciation, WO. 3 WER Wah +; 


XXI. Munz is one of the fonr Pleas of the Crown, Malcol. II. os 11. and therefore 
the Cognition thereof belongs to the Juſtices; and Commiſſions cannot be granted for Trial 
| thereof, Act 74. Famer VI. Parl. 11. albeit it be now moſt ordinary to grant ſuch Commiſ- 
fions; and yet this Act 1 againſt one of thoſe Commiſſioners before the Council, 
they did recal the fame: But if the Marderer be taken red. band, he may be Judged by a 
Baron, (having Power of Pit and Gallows) by a Sheriff, or any other Judge Ordinary; de. 
twixt which there is likewiſe this Difference, that Murder is bailable, Fames III. Parl. 6. Cap. 
432. But Slaughter taken red-hand, is not bailable; but the Committer thereof ſhould be 
judged within that Sun, 7ames I. Part. 6. Cap. 89, 98. and if the Baron or Sheriff proceeded 
not within that Time, the Cognition belongs only to the Juſtices, for they are Judges to 
_ 'Mugder, upon Citation n. „ 


XXII. By ſeveral old Ach, I find that the Sheriff, when a Murder is 3 1 | 
raiſe the King's Horn ( z. e. the Hue and Cry, Hoeſium e 


1 , as the Latin Tranſlation calls it) u 
on the Murder, and follow him out of his Sheriifdom, and ſend Letters to the — —1 


he to a third, and ſo till he be taken, and that, when he is ket, Jules ſhould be done 
upon him within forty Days, and that he ſhould be ſent from Sheriff to Sheritf, to the Place 
where the Crime was committed, which is now obſolete; for if he be not taken red-hind, _- 
the Sheriff cannot proceed againſt him; albeit it wonld appear, that he may, if he be taken 
within forty Days, James I. Parl. 6. Cap. 89. which I find no where abrogated, nor any - 

Thing to the contrary, except only Hope's Aſlertion in his leſſer Practiques, and that may 
be interpret alſo of Cognitions after the forty Days are expired. e 


By the 30 AF of the 6 Parl. Famer I. it is ſtatuted, that Sheriffs in the former Caſe, 
way proclaim the Murderer, Fugitive, and forbid all the Lieges to reſet him, under the 
Pain of lofing Life and Goods; but this Power is alſo obſolete : And the reſetting Murde- 
rers ſeems not any Acceſſion, except other 2 be adduced, as if the Murder was 
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bach no Difficulty; and that now the Killer in both Caſes, would be free from Puniſhment. © | 
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reſetting his own Son could be no Crime, aan proximitas ſanguenes rollit 


interpret to be a Crime in our Law, after the Qmmitters are 'denouneed, and Letters of 
lmtercommuning obtained againſt them; which Defence was thought ſo cle vant, that the 


theſe forty Days, go to 
ſion is null, Fames II. Part. 14. Cap. 75. 


5 fol, 515, 825, And though the for 
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committed upon the Reſetter's account; in which Caſe Reſetting may be arbitrarily pu. 


being accuſed for reſetting. his own Son, who had murdered Fair lupe, it was alledged, that the 


- 


preſumpiionen cri. 
MINS hoc caſu, Clan. Qu. 110. num. 34. & L. . Ff. de recept. And Reſet could only be 


Juſtices demurred upon it, but this received no Deciſio nnn. 


; 1 : he My AT TV d naa n r 
XXIII. Wuszx a Man is killed by forethought Felony, the King can by our Law 
grant no Remiſſion for the Murder, James IV. Parl. 6. Cap. 63, and ame VI. Cap. 13, is 
69. But yet Remiſfions are daily granted for ſuch Murdexets, and are admitted in the 
uſtice Court, notw ithſtanding of this Objection, as in the Earl. of Gathneſis Caſe, anno 
1668. and it is alledged that theſe Acts are, by the Stile, but temporary Adds: But all ſuch 
Remiſſionꝭ are null, except the Offender offer t aſſith the Part y, which Aſſithment is mo- 
dified by the Council, and the Party cannot propone upon his; Remiſſion, til he find pre. 

ent Caution to ſatisfy what ſhall be . modified, within forty; Days, or elſe he muſt, durin 
| iſon, and if Payment be not made within forty Days, his Remif 


4 


- 
# 


: Alaſinii grimen, or to kill a Man BY Aſſaſſination, is to murder a Man for Money; and th; 
pecies Was' introduced firſt, b the anon Law, Cap. T. de homicid. Cap. 6. and ha its Name 
rom the ¶ Aaſini who were à Tribe of the Phenicians, and who. feigned themſelves to be Chri- 
ſtians, being truly Mahumetans, that they might kill Chriſtians; and therefore, and becauſe 

the foreſaid Canon ſpeaks only of Chriftians,it is till concluded that only ſuch as kill Chr 

{tians, are to be reputed Aſſaſſinates, and the Killer of a Jew was found no Aſſaſſinate, Cabal. 

hoc tit, num. 4715. And yet Mattheus thinks, that all Killing for Mone y, is Aſſaſſination; for 

this Crime being founded upon Nature, to kill a Jew is as far againſt Nature as to kill a 

Chriſtian; and it is à greater Scandal upon our Religion, to kill a Jew, becauſe. it re- 
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proaches us amongſt Infidel. 
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Tu Specialties introduced in this Crime, are, that the Endeavour to kill for Mo. 
Y, is a E though Death follow not; and that Aſſaſſination may be proved by Pre- 
umptions, and that they cannot enjoy the Benefit of a eh or Girtb, Cabal. num. 
ſaid Canon run only againſt ſuch as undertake to Kill 

or Money, yet the Conducers, or ſuch as intreat them to kill are alſo Aflaſſinates, Gomez, 
3. reſolv. 3. num. 10. Matth. Pag. 525, But theſe are not in Obſervance with us, except as 
to the Privilege of a Sanctauary; from which, all ſuch as committed Murder under Traſt, 
or per inſidias, (which that AQ calls aſaſinium only) are expreſly excluded, A 35. Parl. 5. 
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1. The ſeveral Kinds of Duels allowed of old by other Nation. .  _ 
3. How the giving and receiving Challenges is puniſhable, though uo Combat follo 
„ Way ©. Libelling uſed in this (. 5 1 ehe de, 7 2 rage 

5, Mer g 2 for Reparation of Honour, be lawful, where no other Reparatiun 
// K 
J. Whether he be not puniſhable who kills in a Rencounter only, or he who tells the 
| Provoker that he i, gg CE OO ee ee eee en 

8. The Puniſhment of Duell, and who are accounted Art and Part. 


FR UELS are but inuſtrious and honourable Murders, and therefore! have Lubjoynedthis 
Title to the Title of Homicide, This is that imperious Crime, which triumphs over 
both publick Revenge and private Virtue, and tramples proudly, both * | 
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| Law ofthe Nation, and the Life of our Enemy: Courage thinks Law here to be but Pe- 
dantrꝶ and Honour perſwades Men, that Obedience here is Cowardfine fs. eee ee 


| heir Lives againſt their Enemies, and notiagainſt their Fellow. eitizens; and the true 
of Courage among them, was fighting againit: the Enemies of Rome, 
| we » r 5 1 e : N „ 3 iz 1 f be 1 % N TI us ® OT): . 


by Law, for trying the Innocency of ſuch as wanted other legal Probations. 
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Law for ſuch Duels, was the Bridge of Stir/ing, Cap. 28. Stat. David, II. 


as are fonght with his Highneſs's Licence. 


we may defend our Honour by the Hazard of his Life. 


Reaſons, 


Hateful Sin of Murder a deſirable Effect - Glory. It is likew 
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Durs are either jadicial ar extrajudical. Judicial Duels were theſe which were allowed 


o 


a \ J A RS a god F e 7 5 e. 5d 

Tas Loxgelards 4 did alow!this Way'of duclling "by publick Authority, who did re | 

onlate it by twenty ſeveral Determinations; and thereafter it was renewed by | bilip th e F. 
ing of France, -auno 1360. but was bounded with theſe four Conditions. 1. That it 

ſnouid only be allowed in criminal and capital Caſes: 2. That it ſhould” only be allowed | 

in Crimes treacheroaly committed, where the Truth could not be"otherwite found out; 

3. Where there did ly ſtrong Preſumptions againſt the Perſons ' provoked; 4. Where it 


was certaian there Was ſuch A Crime' committed- againſt the Provoker, . 5 


* 1 1 1 * 
© 
F : 


II. With us in Scot/and, Dyels were allowed not only for clearing - of Trinocence as to 


Crimes, but likewiſe in civil Caſes, as when an Heir denied that his Predeceſſor granted 
à conjunct Fie, Reg. Maj. Lib. 2. Cap. 16. ver. 47. and when any Thing was denied to be 
lawfully be 


Thin 


one another, as is clear by Stene ad Cap. 24. ver. 9. Reg. Ma 
"ils chirothecas oferunt. Which Cuſtom had its Origin f. 


bought by the Owner, Lib. 3. Cap. 13. ber. 4. But thereafter I find, that by the 16 
at. Rob. it l Dyek are diſcharged; except in the former four Caſes . — by 
the Fair. The Solemnity of Cartels uſed in ſuch Caſes, was the caſting of: Gloves to 

| j. Duelliones in hoc repno hinc 
| | from the Longobard Law, aboye 
cited, as is clear by Long. de duel, and Dambaud. tit. eodem. The Place e _ 

nd if the 

pealer in ordinary Crimes, was foiled and worſted, his Pledges paid the King nine Cows Sg 
4 Colpindach, and ſatisfied for the Calumny, Srat. Alex. Cap. It. Bat in Treaſon the Ap- 


Y pealer being worſted, came in HORNE Will, and the eee being worſted, wad 


diſheriſhed, Reg, Mai. L. 4. Cab. 1. But theſe Duels are diſch 
Cap. monomachia, 2. Qugſt. 4. S Cap: ult. Ext. de put vulg. though with us ſuch ju- 
dicial Combates, by Authority, are not abſolutely diſtharged, for by the 12 Cap. 16 Parl. 
James VI. wherein ſingular Combates are diſcharged, there is an Exception made of ſuch 


arged by the Canon Law, 


- 


Ill. Dyurs undertaken without publick Anthority, are thought by many Lawiers to be 
lawful, when undertaken by a Perſon who is injured in his Honour, if the Party injured 


cannot be otherwiſe repaired; either becauſe there is not a Judge in the Place, or elle the 
Injurer will not appear before him, or though he compear. the Judge refuſes to do Juſtice, 


ubi enim deficit jus, ibi ſupplet enjis & propria ultio. Bart. in L. hoftes, num. 9. F. de Cap. 
poll. reverſ. And man 1 of Opinion, that theſe private Combates are lawful for Ds. 


* 


fence of our Honour; and as we may defend our Life by taking that of our Neighbour's, fo 
By x that Duels are in themſelves unlawful by all Law, appears very clearly from theſs 
1. Trax the Law has juſtly thought fit, that the Magiſtrate only ſhould do Juſtice to 
all, and that no private Man thould revenge himfelf, for in ſo far he commits Treaſon, in 
aſſuming the Power of the Civil Magiſtrate. . 2. 'The Power of taking and ufing Arms, be- 
longs only to the Commonwealth, and A ee no private Man ſhould run to Arms, 
upon an Imagination that he is wronged in his Honour. 3. There is no Proportion be- 
twixt the Injury and Reparation, in ſuch Caſes - a verbal Injury being too ſeverely 


uni⸗ 
| ſhed, when puniſhed by Death, there being no Proportion betwixt what may be N 
ad, and what may net. 4. Revenge belonging to GOD, it is an uſu 


| : | ring of his Power; 
it is the deſtroying that Body which is the Temple of GOD, the defacing of his Image 
(whereas to deface even a Prince's Image defignedly, is Treaſon ) and it is a ſpilling of that 


Blood for which Chriſt ſhed his. 5. It is a Crime gainſt a Man's felf;, and is in effect Self- 
murder; nor need thoſe who reſolve to kill themſelves, take a- baſe Way, ſince this ho- 


nourable Way is eaſy and patent, for he may foon make-Quarrels, and ſo kill conſtantly 


till he be killed. 


Wks 1 2 Ovinie againſt the Commonwealth, becadſe it We its Subje as, and makes the 
iſe a great Offence againſt our 
" i ae i: 
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a Duel ſhews only a Man to be reſolute, or deſperate, without being innocent, or generous; 
and it is more preſumable, that the Provoker was my defamed, and finding himſelf un- 
= y this plauſible way of Self- murder; 

nor can a Man take a more eaſy Way of publiſhing that wherein he was defamed, than by 3 
killing the Defamer, whereby he will both bring himſelf and the Occaſion of that Accident 
into the Mouths of the World. Though that Ad „ 46 only ſingular: Combates, and that 
| to the fighting of Two ſingle Perſonz, 

which is only properly called ſingulare certamen, yet this ſingulare certamen, or ſingular Combat, 
is properly enough extended where more tight on a Side, Cagnol. in L.favoratiliores, 86. f. 


Friends, ſince it draws them, though innocent, into the ſame Snare, as Seconds, Aſſiſters ang 


Revengers; and it is diſhonourable, becauſe it wrongs a Man's Wife, by mal ing her miſerable. © 
and notwithſtanding of his many Obligations to her. 6. It is an uojuf Deciſion f Cope 4 
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verſies, ſince Strength, Skill, or Accident, prevail oftentimes againſt Honour and Inndeenc Sl 

ſo that this Trial ſhould neither be allowed by Juſtice, nor Honour; and therefore Auguſtus ” 

| being provoked by Lnthony, did nobly anſwer, That if Authony war weary of bit Life, he 
might take any other Way to diſpatch himſelf. And Sertorius being provoked by Metellus, an. 


ſwered, Ie was below a General to die like a: common Soldier And therefore it may be anſwer. 
ed to the contrary, Arguments, that it is to be preſumed the Magiſtrate will do Juftice iu 
repairing the Fame of him who is wronged, nor can a Duel reftore the Fame tha r. 


able to ſurvive the Shame, reſolves to diſpatch himſelf 


the Word ingular Combat is properly only applicable to 


— 


; 


or receiving Challenges is not puniſhable by Death, though even that be likewiſe-puniſhable | 
by the Council, arbztrarie, as tending to diſturb. the Peace; but fince the very fighting is 
declared puniſhable. by Death, it follows neceſſarily, that ſuch as fight Combates, are puniſh- 


| Libel be only founded upon the Acts againſt Murder, then Self-defence is receivable by way. 4 
of Exculpation to elide this Libel, becauſe Self-defence there, is .not contrary to any Quality 4 


able by Death, though neither Party be killed: And if only killing had been puniſhable bß 
Death, this Act had been unneceſlary, ſince that was puniſhable as Murder before this AC 1 


V. $:nes fighting of ſingular Combates, is only declared puniſhable, therefore the giving 


VI. Is any Perſon be killed, the Libel is founded both upon the Ads againft Murder, and 
this Act againſt Duels. But the Difference betwixt the Way of Libelling is this; that if the 


of the Libel, which muſt be expreſly proved, for the Quality of foretliought Felony m 


neceffarily be libelled in Murder; yet it needs not be proved, and ſo the Probation of the 
Defence and Libel, are not contrary, whereas in Duels an expreſs Provocation muſt be libel- 
led and proved, and fo the Probation of the Libel and Defence would be contrary; as was: 
found in the Caſe of Mackie, June 1670. where it was likewiſe found that a Challenge 
given and accepted, did infer a Duel; and it was not ſufficient, that the Part provoked, com- 
ing thereafter to the Field, was ſet upon, and put in Hazard of his Life by the Provoker 
for though primus inſultus be ſufficient to defend againſt forethought Felony in other Caſes; * 
et where there preceded a Provocation, it is not ſufficient, becauſe he who was provoked, 
8 going to the Place, verſabatur in illicito, and fo ſhould not have the Benefit of Self- de- 
fence. And if this were allowed, the Party provoked might eaſily elude this Statute, becauſe 


he might accept the Challenge; and yet, when he is upon the Place, refuſe to fight, until 


he were ſet upon by the other, and put even in Hazard of his Life by him; which Method 


being followed by one Robert/on, a Soldier in Liniithgow's Regiment, hie was notwithſtand- 
ing found guilty of Murder, July 1673. CöCͥ OR erty 


9 


VI. From this it appears likewiſe, that ſuch as, in anſwer to Challenges, do declare, that 


they will be in ſuch a Place at ſach a Time, and if the Provoker attack. they will defend 


themſelves, they fall within the Compals of this Act, fince by declining a formal Anſwer; th 7 ; 


deſign to cheat the Law, for by aſſigning Place and Time, they in effect accept of the Cha 


1 
» 1 - 4. 3 
n 1 


lenge; and this can neither be called a mere Rencounter, nor Self- defence, as is moſt juſtlx 


debated by Voet. de duel. Cap. 33. Due. 1. But it any Man getting a Challenge, ſhall an- 
ſwer, that he will not tranſgreſs e d but if the Challenger 5 ſhall attack hi he will yo f 
fend himſelf, if this Perſon thereafter, in Defence, kill, he will not be puniſhable by this AQ, 


for Selt-defence does not leave off to be a legal Defence, becauſe the Perſon attacked promi- 


ſes he will detend himſel ; 


VIII. Born the Provoker and the provoked, killing, are by this AQ W 3 itt * 
with Death, but by Confiſcation of their Moveables, and the 8 is Forth liable to 
ſuch arbitrary Puniſhments as his Majeſty ſhall think fit, becauſe his Guilt is greateſt, for the: 
Party provoked hath ftill his Guilt lettened with a Shadow of Self- defenctde. 


Nor only are Seconds Art and Part, but even thoſe who carried the Challenge, though 
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cond Ih 32 11 5 . hi cheſs th © pn iſhed with 
25 8 the = MT ſince 8 er ying a Challenge is but an bene Act, 
; nudus conatus. But yet it miy be anſwered, that if Death follow upon a Combat, where- 

they carried the Challenge, they are-puniſhable as Murderers, fince the Crime was com- 
1eted by their Complices In Jane 1676. David rene 'y- was found guilty, though it was 


te Serangeneſs of the Expreſſion, but becguſe he did tear the e 


ith his Son; yet that was done adds to. end the bp 95 * * 
in in bis Arms immediately ly thereafter, #245. % 2 * to Hg ey 


1x this Caſe it was likewiſe alledged, by” thoſs ka were | adduced Wieſe 991 not 4 


N 
. 


very many in umber, th 


vich anding of which ObjeQion't 
obliged, as far as in them lies, to Keep 
able that if many who might 2 — do amely ook on, without offering to rid or ſepa» 


ey were received. But I conceive, that fince all Men are 


King's Officers who are preſent, " in any who are commanded by them, whom Coke ob · 
ſerves to be finable, pag. 158. but even in all who are preſent, though the Puniſhment, as 
o chem, mould be leſs, than as to the others, 7 
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2 * * Bey: 40 ob ee "has: 44.28 eth . 1 * va 1 * 79 = violently 
" + tears himſelf from it;\deſerves:much worſe, and is more guilty than a So 
dier who deſerts. his Station: And: fince Princes puniſh, as Criminals, ſnch 


dune; for bs who kilk himſelf, kills God's Subject, and therefore nemo eff - dominus ſuorum 
membror um. The Law likewiſe conſiders him who would kill himſelf, a one i who would 
i. none elle. and condemns an Humour which! is fo dangerous. Ed Ta | 


| oſpetielly becauſe God hath forbid Man to l dove maki 


'V 7 o theſe! ede "REA 


der, as Murder, for they confiſcate their Moveables, 
which ſome Nations, for a further Mark oe 1 


he 6 y. them Chriſtian Burials ; 
e 
od this laft our Nation uſes not. 1 


N 1 . Gibes ; 


"Pars Crime was called. ret 2 (x the Gros, and i =O amd þ by 7 745 % 
d leg. and was at firſt e. — 9 the Heathens. + Firgil. Lib. 6. ue ſpeaking of 
Hell, Proxima einde tenen ca, F Ihr let bum. Info ea * 

b Projecere animat: The Eb call hin Felo woes 855 


Reaſon, allowed the killing of one's fell, either to ſhun thereby Torture, or Shame, and 
Ronge Death a Door which every Man might open at his Reale; for, fince Death 7 
priſe a Man when he is not ready, they feſolved to be ſome way equal with it, in forc- 


| mans, N R flowed theſe Roman Lav, L. 3. ic 
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fledged that albeit he had come to ſeek the Length of his Gear who was to fight with his 
> vet chat was done but upon Deſign to rerrihe the other to fight, as appears, not only | 
by f hallenge, how ſoon ever. 
: got it in his Hands: Andalbeit it was proved that he did trip up the Mats Heels, who was 


4 becauſe rhey had come out of the Houſe wich the other Party to the Field; and 
% might have ſtopt che Combat. if they had pleaſed, not ⸗ 


the Peace, and hinder Crimes, it ſeems very reaſo- 0 
rate the Parties, they ſhouſd be puniſne "and this ſhould hold not "only in "any of the = 
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Tron 75 kill their Subjects, much more may the Almighty puniſh him who kills. 


a Diſtinction of Rilling our ſelves, or others, all Chriſtian Nations puniſh ſeverely Es | 


goo Hf 2 
"Tus Sicke who bad Mode weg Micke (bite God, end made tber en cbeir 


ng it to be ready whenſoever they pleaſed. And from their Practice ( for moſt of the Ra- 
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autem, ff. de boy, eor. L. ſt quis, ꝙ alt. ¶ de pen, By which they diſtinguitht betwixr ſuch , . 
 * killed themfelyes, to eite a juſt Puniſhment! of tie Crimes for which they were accuſe, 

and fach as killed themſelves 22dio vite, vel doforir impatientia ; For the firſt they puniſt 


* 


* 


as Murder, but the laſt they favoured with & leſſet Püniſhment. Nay, auc in the Primitive 
Church, many for making themſelves away, to evite thereby Idolatry, or Pollution, have been 
_ atconnted as Martyrs: Thus che Wife and Children of Aaandtu, having killed /'themfelye. 
when they were to be deflowered; it was doubted” if they-onght not to have been numbred 
1 C ß And the like Story 
34 oe poi by Euſeb. Lib. RES 17, of a nobſe Lady, who was brought to Maxentius. By 
our Law is jealous; that ſuch Pretexts' migbt be brought to colour all baſe Deſigns, and 
allowing none to be their own Judges, has made no fuck Diſtinction;; a was found in the 
| Caſe of Thomas Dobbie, Cited by Craig, Digeſt. de regal And to allow this, were to feed De. 
| ſhair, and to make Patience an Tong fur mg to be n Fitne. | 


II. Ta I Furioſity and Madneh ought to defen N es ny in this Cafe, ſnce 
a furious Ferſon has ne Wil in the Conſtruckion of Lac, andthe Wil is that which makes | 

_ the. Ctime; nor ſhould” they be more pantibed' chan Tnfarits/are, to whom the Law com. 
plares them. Fury alſo defends againft Treaſon, Blaſphemy, and Hereffe, whick are more + 
trociom Crimes'than Self- murder, & /a#i infelicitas. 725 aefendere arcitur, E. infunt, adl. 
Corn, de fie. And therefore I caundt well underitand, wherefore in Polly Caſe (a8 Craig re. 
u᷑&es it) the Lords tepelled che Defence of Foriotity, and found that Even furious Ferſo 
oni t loſe their Moveables, if they killed themſelves ; but I think; the Fury there has not 
bdeen ſtrongly qualified, and that it has . eas 4 84 of . Por the Reaſon 
given for that Deciſion is, . becauſe the Lords thought no Man would kill himſelf, if he were 
not diſtracted, and fo if Diſtraction could defend ſuch as killed themſelves, againſt Confif. 
cation of theis Moveables, it would defend all who killed themſelyes, and fo the Law fhowg WW 
bare no Eft ; but this muſt be interpreted of ſomę Degrees of Madnefs, for ſure nol MW. 
Fiülls himſelf, except he who k ſomewhat mad. Nor do hypechondriack Fits, or the firſt De. WM 
1 ogg of Madneſs, defend againſt this Confiſcation, but a total Aberration from Reaſon cannot 
| bat defend; which is alſo.clear. from the Law of... England, Boltan, Cap. 11, Lib. 1. And the 
Difference betwixt theſe two muſt be inferred from the various Circumſtances which attend | 

ſach Diſeaſes, and from the Declarations of Phyſicians who wait upon them. 


I "7+ 3 LJ * . 2 
3 ; 


my 


oy 


Wurz run one who is mad, but has lu Interval, is preſumed to have Killed himſelf 
in his Madneſs, or Jucid Intervals, is not fo cl&r, and depends much upon Circumftances; | 
but ſince none uſe to kill themſelves, except under-ſome Diſtemper, fo therefore it is 
more humane to refer this Killing to haye been in the Hours of Madneſs, except it can be 
proved that the Killer uſed, even in his lucid Intervals, to wiſh he were dead; or to com- 
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III. Ax Endeayour to kill one's ſelf is puniſhable as Self murder, if the Killer did all that 

in him was to effectuate it; as If he hanged himſelf, but was immediately cut down. And 

T by the Law of England, if a Man wound himſelf mortally, though he live. Year and Day 

| thereafter, his Goods fall to the King, Bolton, Lib, 1. Cap. 10õ 

IV. S*tr-MuRDER may be committed by Omilfion, as well as Commiſſion : Thus ifs 

Man would ſtarve himſelf to Death, he might be puniſht by Confiſcation of his Moyeables; | 
but the Deſign mult be clearly proved, fince as many innocent People might be alledged 

to bare killed themlelves, whilſt they have faſted, eic 3 


V. Wurn a Man kills himſelf, his Majeſty gifts his Eſcheat, and the Donator purſues a 
general Declarator thereupon, wherein he calls the neareſt of Kin, and he muſt prove 
there, that the Perſon, whoſe Eſcheat he has got, killed himſelf ; which muſt be proyed by 

clear and convincing Eyidences, ſuch as the Depoſitions of Witneſſes, or a Paper under the 
2 Fg 5 he 2 the n his Dieu and why he killed 74 

2 WHICH is very ordinary in thele Caſes, wherein they d. thereby to Juſtifie to the 
World this horrid Ack: But I think, Prefumptions bay, not ſufficient 1 5 Unce this is 4 
Crime, i be very ſtrong and violent; but if they be ſuch, it appears, they are ſuf- - 
ficient to infer Confiſcation: For though Preſumptions bè not ſufficient to prove a Crime, 
to infer capital Puniſhment, yet they are oft-times. ſuffained, to infer Confiſcation of Move- 
ables, or other civil Effects. And if Preſumptions were not ſufficient in this Caſe, Self-mur- 
der could never be proved, far the-Committers chooſe retired Places, and quiet Times, for 

executing their wicked Defignz and who could fay, but that if a Man were known to have 
expt eſt much Deſpair, and thereupon to have entred into a Room, and. were found with 
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7 Balten of bis Moreabſes? Nah 8 


1 our practice thir Dec ar tors { ſuſtained defore Fe Lords, pon Probation nf 


7 : Ke SelE-mnrder led before themfelves without any previous Frial before the Jufticesz. and 


think fuck a previous Trial not-heceſſary for all Trials defofè them are by Afizers, 


aud dend Men cannot be tried'by an Affize : But it might be alledged upon the other Hand, 


ge? ſich a previous Trial before the Jnftices, - is more fattable to the nalogy 
97 0 ek are all tried before the Juſtices, And though it may be alledged, that the 
Lords Jariſdicxion is here founded ratione incidentie, and that many Crimes are tried be 


of all other 


re 


tem, as falting incidently in other civil. Caſes; yet eren in Falſhood, though the Lords of 


0 effivn are udges competent to. the Deed it ſelf; yet no Man's Eſcheat falls 
E 157 Re be fo found a'Faiſary by them, till he bs 85 tool Dy pL 

Ren fal 

ou” a to be decharedibe yet alive, fo that h may be'tried 7 an Aſſize, for having en- 


upon their De- 
ſtiees, and the 
an Effect of their Sentence only. Nor has this Exception Þcen yet repelled | 
Er, fo that rer ef aum imegra, eſpecially if the Perſon, whoſe Eſcheat is cra- 
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1 n to kill himſeſf; for ſome e to kill one's __ puniſhable by Death, 
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3 does that Statute extend to Baſtards. 
Pugrifoment of Parricide by that of. 
Th 20 Act, Parl. 1, Charles II. concerns — i Parents plant, 
How the Murdering of Children, is pu d. 
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Solon refuſed to make any Law, left he ſhould,” by forbidding i it, teach the People 
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II. 312m: us Parricide is, b the Stat 


bf but ſuppoſes that Parricide is capitally puniſhable, according to the Common Law; for it 


_ were abſurd to think, the Puniſhment here related, ſhould be the only Puniſhment, by 


+ which, Parricide could be reached. And Women, for murdering their Children, are frequent- 


"I being declared Fugitive, for killing his 


ö I either hanged, or headed as other Murderers. 2. This Act reaches * J., ſuch a are 


convicted by an Affize ; and therefore 7 1664. it was found, that Sir James Oliphant 


other, but not eonvict by an Affize, his Eſtate could 


| not be gifted by We King: And. in etc though he had been found guilty by an alle 


by the 11 Park Cap. $1. Fames VI. For the Truft there mentioned is, when ſuch as came 
5 under the vol abe were "OE who would. not. have come within their cds 
+ TS den 


be could not have been forfeited, for the neareft Collateral would ſeclude the Fisk. It was 


likewiſe found in that Caſe; that the Son could not be forfeited, as having murdered his 


Mother under Truſt, for they found that not to be the Murder, which is declared Treaſon 
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1 it was. poſſible. By the Civil Law, Parricide was committed b' killing Aſcendents, 15 
* „Be e any Degree, or Collateral to the fourth Degree, The Killing ene ; 
of Wits, Husband, or TR" was Parricide by that Law, Z. 1. J. 5. N 


{Re ate 220, Sumer VI. Parl. 14. puniſhed wy” in "my 
| © who kills his Father, Mother, Good-fir, or Good-dame; and theſe are, by that Act, ordain- 
dd to be diſinherited, and their Foſterity, in linea recta, are incapable * ſucceeding,to the 
Perſon killed: But the Suegeſſion is devolved. 1 * next x Cali 

: the Fare guilty oy. convig by an Allize. Fo 
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without ſpecial Aſſurance of 'Indemnity and Protection. And it is related as a received Tra- 
dition amongft us, that this AQ was firſt made upon Macdonald his killing the Laird of 
Macclean, who came to lodge with him upon ſuch Affurance, notwithſtanding of the Feu 
which were amongſt them. It were likewiſe-improper. to ſay, that the Mother was under the | 
Power and Affurance of the Son, and if the Power 3 Aſſurance betwixt Parents and Chi]. Þ| 
dren, could fall under that AQ, Parl. 11. Jame VI., this Act had been unneceſſary, and 

7 75 there could haye been no Place for the Pain therein contained; for the Eſtate of the Trai- 
8 tor belongs to the Fisk, and not to the neareſt Collateral. . 


III. Ir may be doubted, if this AQ ſhould be extended to Parents killing their Children; 
and albeit the Statute does not is terminis expreſs” Deſcendents, yet it is probable they may 
fall under its Sanction; even as the foreſaid Text in the CivilLaw is extended to ” - ng De- 
grees with theſe expreſt ob ATR rationir : And by that Law, the Killing of Aſcendents 
or Deſcendents, i Parricide, o 'aveawv aer i fla. And. the Rubrick of this AQ 
runs generally againſt Parricide ; Nor can it be denied, but Parricide is committed by Mo- 
_ thers againſt their Children, and ; Women daily Ars conyia thereof, VVV 
 Warrnzx the foreſaid Satute againſt Parricide, can be extended to Degrees of Affini- 
2 as well as Degrees of Conſanguinity, fo that to kill a Father in Law, may be puniſhed as 
arricide, as well as the killing a Father, may be doubted : But I conceive, it extends not to 
Degrees of Affinity; becauſe, 1. Laws againſt Crimes ſhould not be extended. 2. The Sta- 
tate diſcharging Fathers, Brothers, or Sons to judge in the Caſes of theſe Relations, is not 
extended to Brothers in Law, Sc. though that Extenfion would be more favourable. 3, 
Some of theſe Relations in'"this Statute, cannot in Propriety of Speech be extended to De- 
grees of Affinity, for we ſay not Good. fir, nor Good-dame in Law; and albeit 9 6. Inft. depub, * 
Judic. uſes the Word adjintatis in this Crime, yet Theoph. in his Greek It. ead. g. expretſes 
the ſame, by the Words rig aurig dene, Which fignifies Sektion, & non adfinitatis,and * i 
with Theophil. agrees 36 Eclog, tit. 40. Nie marpomrovay, and this ſhews Advantages by the 
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IV. Wurz ru ix it doth extend to Baſtards, may be doubted; for though it be cer- 

ta in, that ſince they know their Mother, it may be therefore extended againſt them, if they 
kill her, or ſhe. them. Yet fince their Father is uncertain, a fin vulgo queſiti, s pa- 
trem demonſtrare nequeunt; and ſince they have no Advantage by their Father in Law, it were 

hard the Law ſhould puniſh them as Parricides, But yet Lawiers conclgde, chey may be 

puniſht for Parricide, Alex. ad Lib. 2. de injur. voc, And ſince this is a Crime againſt the Law 
of Nature, it may be puniſht in Baſtards, who are natural Children, 7 7 
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V. Tx1s Crime extends not to Moveables by the Act, but by our Law: Wherever the 
Law puniſhes by Death, it implies Confiſcation, for Moveables follow ill the Perſon. And 
by the Law of France, (from which we have borrowed this and many other things) qui 
confiſque le corps, confiſque let bien. J77ͤ OT TORE STO RT 

Ir is probable, that upon this Act, even Abſents may be convict of this Crime, as the 
Lords then thought, if the Certification of the Letters had born the Penalty here expreft. 
For albeit Probation cannot be led in Abſence of the Party, to fix a Crime upon him, yet 


this ſeems to be a civil Effect, which ſtrikes not againſt the Perſon of the Committer. 


| Br the Civil Law alfo, all Murderers were debarred from ſucceeding to ſuch whom 
| | they murdered, L. cum ratio, & fin. ff, de boni, dannat, whichis yet obſerved in France: 
But though with us there be no- contrary Decifion, yet with us they are not debarred; and 
ſeeing this Pain is only ſtatuted in the Caſe of Parricide, we may, by a natural Conſequence, 
conclude, that it ſhould not be extended to ordinary Murders, © © | 


* 


VI. By Act 20. Parl. 1. Se. 1. Charles II. Beating or Cutfing of Parents is declared to 

have been puniſhable, by the Law of GOD,. with Death: And therefore ordains that what- 
ſoever Son or Daughter, above the Age of Sixteen, and not diſtracted, ſhall beat or curſe 

his Father or Mother, he ſhall die without Mercy; but if they de within the Age of Six- | 
teen, and paſt Pupillarity, they are to be puniſhed arbitrarily : From which it is to be ob» 
ſerved, 1. That this Crime is merely ftatutory, and therefore ſhould not extend beyond 

the Decrees of the Ad to Grand-fathers or Grand-children, albeit appellatione j1ii && nepos 
Comprehenaitur in favorabilibur. 2, That arbitrary Puniſhment is oppoſed to Death, and 
ſo never can be extended in other Acts to Death. 3. That thoſe Who are not above the 
a> 1 n oo ca 52 to 8 Crimes, nor ſhould be puniſhed, for they are 
accounted as diftra erſons, and if they were puniſh ny Crimes, it behov- 

ed to be for ſuch as are againſt the Law of 66 : * 8 
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VII. Ir is very cafie and too ordinary for Women who bear Baſtards, to murder them; 
and therefore to obviate this, the Law preſumes fo far, a Woman who has born a Baſtard, 
and has concealed her bein yur Child to de gt 1. Parricide, if the Child be found 
dead, that it puniſhes her ome” extraordinary uniſhmefit (but not by Death) exce t _—_ 
he can prove that the Child was born dead. Thus it was decided in Savay, 1595. vid. Cod. 
Fab. de bis qui parent. oc ef. 11. And: with us, Lanſon and Ramſay were both ſcourg- | 
ed anni 1661 and 1862. even though they were aſſolièd from the urder. But I think 
that this were ſevere, if the Woman openly acknowledged that ſhe was with Child, though 
none was preſent, when ſhe brought it forth ; and in all ſuch Cafes, Women are admitted to 
n ; o ene Kn . 75 
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Tu; taking Potions alſo, to make one pert with Child, abortum Frocurung ſhould be a - 
Species of Parricide in my Opinion, ſince ſhe thus endeavours to Kill her own Child; and 
by the Civil Law it was puniſhed with Death, L. Cicero, f. de penis, And though the Do- 
Rors diſtinguiſh here betwixt the uſing ſuch Means after the Child is quick, or before 
making it capital in the one Cafe, but not in the other; yet they preſume that the Child 
was quick, quod jeturerat animatur, and that in oium delinquentiſ und burden the Delin- 
quent to proye the contrary. (Gomez, de delict. cap. 3. num. 32. alerts that this is preſum- 
ed not to infer Death, but Eccleſiaſtick Puniſhment : And ſinde to prove the contrary 


Sem to me impoſſible; Tincline to Gome sint his Opinion; but yet the uf hg {ach Means, 
even before the Birth is quick, is'arbitrarily puniſhable, as is even the uſing Means to hin- 
det the Conception, Marcel ad L.. fi mutierewm, dt ficar,, And in theſe Caſes, both the Phy- 
e ee the Cure, and the Woman who takes, arg equally ountibable, 


140 


/ SECIS > * 3TH; ö % 2 „ n 
VI. So horrid is Parricide, that what would be but a Degree of Guilt in other Crimes, 
makes a complete Crime here; and thas a Child's endeavouring to poiſon his Father, #ay 

un duvy01) do va, L. 1. Baſil. hoc tit. And to kill Parents, by giving them Wounds, was puniſht 
by, Death in Savoy; Cod. Fab. h. t. though the wounded Parent interceded to the contra- 
y. And the Son who bought Poifon to poifoh His Father, though he was not able to give 
it, Carer. 5 homicidium; num. 128. for which Crime, ſuffered with the Son the Phyſician 
who. furniſhed the Drugs, zal o "uaTpos grog TyopeTar, L. 2. Baſil, b. t. and the Per- 
ſon who lent the Son the Money to buy them: But regularly theſe Strangers are not ca- 
your puniſflable for "ſuch an Acceſſion, except the Crime take Effect, and this is the pre- 
ſent Cuſtom of Nations; though by the Roman Law and the Bajilicks, they who were con- 
Fcious, or lent the Money, or were Surety for Money to be ſo beſtowed were guilty, 'o 
*eveloag N 'aurw" xal o ure avrs agarnMoaueys; and yet he who commands a Son 
to Kill his Father, is not guilty of Farricide, Cæpol. Concal. 36. which may ſeem ſtrange, ſince 
to give Poiſon to kill a Father, ſeems equal Guilt to giving a Son Command to Kill his 
Father. As theſe Circumſtances heighten Parricide, ſo there are ſome which reſtrict the 
Puniſhment, as if the Father ſhould find that his Son hadlien with his own Mother in Law, 
and had killed him upon that account, though not in the very Act, o raryp Toy "uioy poryeu- 
or ThHv* avts Vauethv ual Teplopladn. Lawiers think, that he ſhould be only -puniſhed by 
Baniſhment, but not by Death; and that generally, for whatever Crime or Fault a Father 
may exheredate a Son, that the ſame Fault will excuſe the Father from Death, if he kill 
his Son, L. divus, F de parricid. & Cabal. caſ. 15. Some alſo. think, that a Woman killing 
her Husband who is baniſhed, and upon whoſe Head a Fine is put, is not puniſhable by 
Death, becauſe her Husband is nullur in jure, and Laws allow all to kill lch a Perſon, 
without any Diſtinction betwixt Wives or others: Yet other Lawiers have concluded, that 
ſne ſhould be puniſht by Death, fince ſuch Sentences looſe not the Wife's natural Obliga- 
tions, but he is ſtill her Husband 3 and the Law owns ſo far the Relations, as not to pu- = 
niſh her for omitting to kill him, or for cohabiting with him, Cub. Concil. 258. A Father 1 
killing his Son by Accident, ought not to die, and therefore much leſs he who kills him in 
Defence of his own Life, for Selt-defence is a Duty © 38 


Tus Crime is fo odious, that it preſcribes not; e Targourovo, rar re xaThyogouvrat. 
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1 enk divided i into two. 3 vie. LEI 1 ad TY t 

of Nature, and into that which is comm =, ainſt che 5 12580 "of the ITY 
All Copulation betwixt Aſcendents and ef :endents, ſuch as. Grandf 77155 7 Mother, 
Son, Daughter, Sc. is by all e to be Inceſt a gainſt f. Nature. Bu 
it is controyerted, whether the Brother's lyin Ving With the Siſter, be. Rh 5 t the 
of Nat ure, and the Roman Catholicks alledge it is not, becauſe it was allowed at the 3 

inning, and therefore they conclude, that the Pope may diſpenſe therewith; and this f 

die fl Difference betwixt that Inceſt which is committed on. the Lau of of Nurs 1 


| that ps is committed againſt the Municipal Law, N 


5 Ok. een Difference. betwixt then Is, that the” Pain of hett cls ity is e 
againft the Law of Nature, is Death; 8 38 1 the Municipal Tom, it 1 only De 
OO . 5. F de queht. 25 yas. FCAT, Ef eh A; F: 5 2 1 3. Ns e rag 3 37 280, B 
Tur third Difference i, it nell ai n ON "ns ag aſt ius Mon 4. 1 5 -Y 
 Cuſed, (in a Woman in figura matrimonii) but 7 ofthe La ; of i 1 «wp 8 'k 
the Man is inexcuſable in either, Mattheus, hoc tit. nun. 5. 55 D e Doom 
© Tax fourth. Difference is, that ifa Marr: raige . 87 FRI B's inch 3 0 
the Committers Goods are confiſcate, if the Inceſt be committed againſt the 5 of Nan 6. 
but the Tocher and Jointure are __ e ir he Inceſt be My committed Ee 
Municipal Law, Mattheus, 5 


. 0 ux Law does not obſerve the W ite Dit e ber it is g 
Ad 1 4. Parl. 1. James VI. That whoſoever poll utes his Body with ft ee 
as God's Word doth contain in the xviii of Levnicug, ſhall be 
by theſe Words of the AQ, 1e 9 abuſes. his Body, it W ky Dok. as 
copulate, are only puniſhable by this Act: Yet I think nudus conatns, or, En 
puniſhable by Death, as it is in Sodomy; in 29 Fpdeavonr:; is puniſhable, 
nion of the oQtors, though by the Law Sodamy requires.hs 
am, & putrum carnaliter cognovife, Goke, pag, 59. ck the Manner of I 5 — is not e 
in rb Act, yet Practick hath. termined the ſame to be han — -A8 in tl ro ale of Baß. 
eb who was hanged for committing Inceſt with his own Silt M g. 1641. 
Jenn Knox, - who. was, hanged | for .committing Inceſt with er Husband's By 
May 1646. Sometimes it is likewiſe puniſhed in Benet . 5465 he: os of James $ wb 
who was beheaded for committing Inceſt with his Brother's Da s Da ire 4 Aris 1649. 


III Sodomy is when a Man lies with a Man, for which both, are puniſhab] Dea 
T. cum vir Anke. Cap. de adult. þ. They are burnt in Farce and Savoy, - lhably by by Death 
By the 25 448, my VII. Sodomy is declared Felony, and the Puniſhment of F elony by 
the Law of England, is in all Caſes to be hanged by the Neck till Death, 


Trove n Carpzovins, and the other Doctors are of O pinion, that Confeſſion * is 
not a ſufficient Probation in this Crime, except other Prefumptions concur for clearing that 
oe 8 5 truly 3 get Na us eDeath, exc it et, rant any other Ad- 

inicles, is ſufficient to infer the. Puniſhment o th, except the 
at lealt ſul] pected to be diſtempered. E agate e 
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* 44. roy het p10 nen we firemen 1 5 7 UNS Wen 
2 3 Suren 30 1 111100 © 917 B1 13 297 fk TAL \ 1 A Wy * . an AQ MENT 40 
1v: Kan is, when a Man lies with a Beast, which the Rane 155 punlthed with 
Death, and in which ſome Lawiers _ the Endeavour is as highly. gs rg 8 the. 
Crime it ſelf, afeftut! fire effectu, libs 9/33 t, J. ak l. Dambakid. 

Which Opinion chey found upon t e Atrocity of the Crime, Np; it ſeemt that he. Ne 
not to libe, who cou’ harbour uch horrid Neger "Bib 152 if he did all that was 
in his Power to . Defign in Prattice; and 1 Was 1 ac en Acci- 
dent, o H D,˖.? rl rA But yet eher (Lawiers Conchude; that even in 

Crime the 1 is 72 uniſhable by aleſs vere r 5 which, ſectns 


clear dy: — be Wir rg ue WAS 
comite, * wulierem puel lame der Hive” impuldi ia” fecyrit, 
pets git, punitur 4 rs ye eee 1 by lam de pb: And ny euer Coun- 
ſtor and Climate leftens cin Ole, Okime ie by their" Edwiets thought 


by others. Viſto ortvr fl es © allied 5 8581 25 99 108 kt 5 i ann 
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Au n both thirCtimes of Sodomy and Beſtiality Witnieſſes we ito liable to ech 


r of BEI Th fot” 3 of 1600 10 SO OG. 


W have no particular Statute for uniſhing PRO Sodomy of Wai for the: are 
Crimes erben und rarely committed an this“ Kingdom; but our why bear, 127 als 


beit by the'Law of the omnipotent God, as ff W. declared in he Kr Chap. of Levitieus,” At 


well the Man who lieth with Mankind, as the Man who lieth with 4 Becht, be puniſhable” by 
Death ; yet, &c. the ordinar w Puniſhment in both theſe, is Burning, and LE Beaſt. is. alſo 


burnt; wich which the:Beftiaſity-is/committed; as in the Cuſe of James Fiddes, w being 


convict of Beſtiality was ordained to be bürnt⸗ the laſt of Miy, 1650. and Major Vier, A- 


puniſtie® by. Hanging, aue thus Jobs Le ir was only 


#, 18% Yet ſometimes it is 1 
3 was only hanged for the ſame Crimic, 15 15 Feb. 1649. 


nged in July, 1642, and Jeder wh 


Which laſt Sentence bore that the xecuttoly 1 be. very early in the Morning, * 
GONE 1 with whichthe'Bugg Bugger Was eo mY to be drowned” in any N | 
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RY The Nature 15 Rape A kee tu Panels, . en, eee 

. 1 10 the violent Lying with a Woman, withaut Ye FAT ber away, be a Rape. 
4 ny 1. the carrying 4 Woman away. upon. any other account than ls be a. Rabe. 

41. If the carrying ber oed) without . 2 23 Me be 5 Kg WS: 1 rely 


4 


+ a Woman's carrying 

* Whether a ſubſe, Lf Coſt pr purge} hit Ge F 
Some Inflances of the Puniſhment 485 Crime. th | 3 
* Whether the Parents Con 1 75 not ng obtained, makes a Rape. 70 


Vale; Aftrorſ, and fi fuch as ge comnon Hage, be Puniſbable for a 10. 


f „ 8 s 
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75 


AFE or Raviſhing, i is that Crime which is ee in the viglene carr wg away 
a Woman from one Place to another, for ſatisfying the Raviſher's Luft, aud is 
I "in the Civil Law puniſhable by Death, L. un. C de rept. virgin, &c. In our Law 
ii is one of the Four Points of the Crown, that is to ſay, the Cognition of it be- 
longs only to his Majeſty's Juſtices, and not to any other Judge, Reg. Maj. Lib. 1. Cap. I. Num, 
6. and is puniſhgble- by Death, and Confiſeation of the Committer's Moveables, For albeit I 

remember not that the Puniſhment of Death be expreſty appointed for it, yet in the 8 Cap. 
tb. 4. Reg. Mt it is ſaid expreſly that it ate puniſhed as the other Crimes above related, 

_ theſe are urder, Treaſon, and F Fire-ra Which are all capitally Duniſhed. And b the 

Act 4. Parl. 21. Fames VI. it is deelared; the albeit the Conſent, and Declaration of the 

Woman raviſhed, declaring that * +l of her own * Will, may free the Com- 


mitter 
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Woman and Dor _ not be as vere uniſhed, as he who only carries her from 


alle Place to another ; for as the Perſon raviſhed loſes more by that Abuſe, than b 


fetus cnuming, that the Agg {jſhment, af the-'Crine. bade A Tels: Guilt 
than the eepan en to it, "amongit which e this 'Tranfporration i is but one. ls 


— ET, 18 10 on 71 45 STEEL: FRE 401 93% 1 bind inc © 
« III. 15 th Wo n be ts ken ay upon 1 e Account than that of Luft it it ie not e 2 
d, or i the ee gi BEE againſt . Is not a 
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IVI 75 WAA r if the Nel did not carnally. know the Perſon ns; kar 
In that Caſe 7 2 -taker be puniſhable as g Raviſher capitally! And albeit Bar r 


iRindign be, that if he did not, 1 gouſd not, then he is puniſhable: But if it wa 
5 his Powe et to have deflowered; her,. but Maine, e not to be puniſned capital 


eb bra . 6 raptys, num. 4. Let L think, that in onr Law he is in no 6 
to be] unithed 8 EXC t he deflowered her: For. In;theforefaid 1 Cap. Lili 1. 


Maj. it is ſald, that afettus fine effetu is puniſhable in Treafon, becauſe of the great is 
done to the whole ingdom; but this Reaſon ceaſeth in Ra es, and when Rapes are ſpo- 
ken of in the immediate next Verſe, this 1 Nos wor rene 2. The Gloſs upon the Words op- 
refed by a Man, Lib. 4. cap. 8. interprets flion to be 8 uppreſſion, or Corruption, and in 


thé 9 Verſe of «that Chapter, it is ade Corruption, and it is ſpoken of there, as fædu- 


tio mulieris & pollutio. 3. "By the” Norman Law, with Whic + hag old Cuſtoms have much 
Contingency, Rape is called depucellement det femmes aferct; Lib. 12. cap. 1. Yet Ithink that any 
ſuch Wrong done to a Woman, is puniſhable tanquam crimen in ſuo genere; and after the 
Crime of Rapes, or Raviſhing is ſpoken of in that Chapter, is ſaid ver. 8. That if a Wo- 4 
man accuſe a Man of any other Wrong done to her Body, the will be heard. 18 0 


IX that Chapter alſo, it is ap ointed the Woman raviſhed Fes whilſt the Crime is recent, 
to the next Town, and there ſhew to honeſt Men the Bloo or other Wrongs done her, 


and thèreafter go to the Mayor of the Lordthip, or to the Toſeheoderach, w which, dene, ad Reg. 
Maj. Lib: 1. Cap. 6. interpréts to be ele curie, but Boeth. in his Hiftory, calls them la- 


trunculatorer, or the Takers of Thieves; and thereafter to the Sheriff, g ſt of all to the 
Juſtice : But the Form now is only to faſſe Letters, as in other Crimes, bete the. Juſtice. 
And albeit of old, ſhe was obliged to infiſt Within 24 Hours, intra unam noctem, elſe not to 
be heard, Cap. 10. Lib, 4. Reg. Maj. yet that is now anti iquated by Cuſtom, albeit it was a 
ſtrong Preſumption in che Opinion of the Poctors, and is fo in wy Practick, that the Pur- 


ſuit is malicious, when it is delayed; for it % moſt FRIES. that a Woman would not 
conceal ay Time ſuch an Lojary. dr 
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V. Ir is doubted: much among the Dodon, if Women Bi, Py Kew are ieh as 


5 Raviſhers: and phate, our Law ſpeaks ſtill of paring Women, yet I think that as ' Women are 


png 9 of 1 1 hter, ſo Women ; may be guilty of this Crime; and by the 9 ver. Cap. 
23. it will appear that this was deſigned for both Sexes : Albeit Frhink-it be not pu- 


itte b by Death, ſeeing it cannot take E80 exce Oe an AY ka edus fine eff ect 
non punitur capitaliter in hoc crinine. fer gee 2 ci * 1 FT Jme e 


b * 


VI and VII. By the opinion of Levitt oh tabſeqn vent. Conſent of | 3 be, 


did not abſolve the Committers, Cin. in L. un. h. t. 7. albeit by the Council of 7. rent, 


Wa may be contracted lawfully betwixt Wen, et. the Commitrer is Kill 1 5 
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4 the foreſaid Law, C. de raptu, the Words are, nec fit farultas raptæ raptorem ſuum fibi 
— expoſrere. But by the for eſaid Act, James VI, Loi this Queſtion is . Y 
with us, for that Conſent only faves from capital Puniſhment ; for the Committer may be put 
to the Knowledge of an Inqueſt, either at the Inſtance of his Majeſty's Advocate, or the Pa- 
rents, or neareſt Kin. From which Act it may be obſerved, 1. That the Advocate, or neareſt 
of Kin may inſiſt, without one another's Concourſe, 2. That if the neareſt of Kin do not in- 
fit, they who are in remoter Degrees cannot infift in this Caſe, and crave that the Ravj- 
ſher may be put to the Knowledge of an Aſſize, although the Woman declare that ſhe was 

not raviſhed; albeit I think that before any ſuch Conſent be declared, any of her Friends 
may infiſt L. us. Cod. de rapt. & fi pater injuriam remiſerit , extraneus reum poſtulaye porerat. 3. 9 
Except it be proved that the Rape was committed at firſt, without Conſent of the Woman, | 5 
and neareſt of Kin, it is moſt puniſhable. It may be argued, that if either the neareſt of 
Kin, or ſhe, conſented before the Rape, it is not puniſhable; and it is probable, that if the 
neareſt of Kin conſented, though the Woman did not, the away taking is not capitally pu- 
niſhable; for where the neareſt of Kin, and Parents conſent, the Raviſher deſerves not ſo 
ſevere a Puniſhment as Death. 4. Becauſe the Woman's Conſent is ſo hard to be known, for 50 
ſhe m ght have at firſt conſented, albeit ſhe cried, or reſiſted upon deſign, therefore I 
think her Oath ſhould be fiſt required, and if the be content to ſwear that ſhe went willing 
ly alongſt, that ſhould, in my Judgment, preclude the Purſuers from any further Purſuit ; 
or if they can prove that there was any Deſign of Marriage amongſt them, previous to 
| the away taking, Marſil. concil. ibi, & Boſ. de rapt. num. 17. f. Since by the foreſaid Act 
it is ſaid, that if any be purſued as Art and Part of Rape, the Woman's Conſent in that Caſe 
ſhall free them f om capital Funiſhment, It may be doubted if the Woman's Conſent will 
free from capital Puniſhment, him who is purſued as principal Actor, fince the Act is not 
expreſs as to him, and ſince he deſerves not ſo much Fayour as the Complices do: But yet I 
conceive, the ſame Favour ſhould be extended to him, both becauſe our Law equals Princi- 
pala and Complices and becauſe the Doctors, and the Laws of other Nations extend this 
zefore this Act, by the 8 Cap, Reg. Maj. Lib. 4. And yet it is declared there, that it ſhall be law- 
ful to the Parties to marry with his M.jeſty's Conſent. The arbitrary Funiſhment allowed 
is Majeſty by the foreſaid Act of Parliament, James VI. is not interpreted ſo that his 
Myeſty ſhouid be perſonally conſulted, but his Majeity's Council ſupplies that in his Abſence, 
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Of Raviſbin . 


as was found in the Baxters Caſe, 1666. 

VIII. Ars ir this Crime be capital, and that William Bannantyne was hanged for taking 

. away. the Laird of Achingter's Daughter, 5. July 1596. yet I find that John Kincaid having 
come in the King's Will, Feb, 1601. for ravithing Jobel Hurchi;on, a Widow, the King only 
fined him in 2500 Merks. * 7 N was hangen 20 Feb. 1639. quia lacerauit pudenda pu- 
eri, which Crime, Jul. Clar. rothofred, and others, affirm to be alſo capital in their Coun- 


_ 1 find one Lieutenant Ker, purſued for raviſhing and away taking Robert Cuniigbum, 
6 Feb, 1640, but this is rather a ſpecies of plagium than of Rape. TS 


IX. Sten Minors are puniſhable by Death for Adultery, much more ought they to be 
puniſhable by Death for a Rape, ſince the Injury is there both more atrocious, and more 
unnatural, And Corp. fort 2. que. 75. gives us ſeveral Inftances- where this Crime was ca- 
pitally puniſhed in Minors, where he likewiſe tells us, that to force even a common Whore, 
Þ. capitally puniſh ble, though it may ſeem that they are infra lum obſervantiam, and they 
on of t 777 


ought not to have the Protecti he Law, who offend againſt it. 
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„ RS ia, 
11. The Definition of Adultery, and whether the hing with an anmarried Woman, or 
3 3 Ef 1 -with,a Whore, be Adultery. * 5d Wes + Woh 16 wi 194 6 4 V 
| 2. De Puniſhment of Adultery, ky the Law of God, and our Law. 
| 3. The Differences betwixt ſingle and notour Adulte vv. 
3 1. Whether Death can be fied. or ſingle Adultery in Scotland, ... _ 
| 58. | Whether the Marriage ought to be proct . 
x BR. 56. Who can be puniſhed as Acceſſories in Adultery, ©, OO, _ 
Wi wo I. What Probation is requijue ae, e e 
| 1 te J. Mhet her a Decreet of Divorce before the Commiſſariet, is ſufficient to prove Adultery 
. AIln a criminal Caſe, JJ%%ꝓßßCͥͥͥ FT 
| \ 6 . he who hearing his Wife was dead, married another, be puniſbable as ay 
* . „ Cor 14. „5 R 1 
3 10. Whether a Purſuit being intented for notour Adultery, and fingle Adultery only pr ſx 
N ve, if the ſingle. Adultery can be puniſhed in that Caſe. ay 
 .1t., How adulterous Children. ſucceed, „ 
BY A DULTERTY is a Sin, whereby Mennot-'only violate the ſecond Table, in wronging theilt 
* {A Neighbour, by ſtealing from him his Quiet, his good Name, the Affection and Perſon 
4 of his Wife, endeavouring alſo oft-times to ſteal his Eſtate for the adulterous Chil 
. dren; but is likewiſe a Breach of the firſt, in breaking of that Vow which was made 
1 to GOD in ene e contemning that holy and mighty Majeſty, who was then called 
| I. Adulterium of vitiatio alterius thori, the Violation of another's Bed, aud is cbmini» | 
ted by a married Perſon's lying with one unmarried, or an unmarried. Perſon, lying-with 
| : one who is married. For albeit by the Civil Law, when a Man who was: married, did ) 
| with a Woman who was free, that was 17 to be no Adultery; and albeit the lying wi 
2 a Whore, by the Civil Law, was judged no Adultery, L. 22. Cod. hoc tit. Si ea qua fupro 
* tibi cognita eft, & paſſin venalem for mam exhibuit, ac proftirutam meritricio more vu 0 /e' pre. 
buit, adulterii crimen in ea cefſat. Upon which Law the Doctors conclude, that 8 he 
ho firſt debauched a Woman with Adultery, be puniſhable as an Adulterer, yet theſ: 
who did thereafter debauch her, cannot, Far. Quæſt. 141. num. 88. yet this is againſt both 
the Law of GOD and our Law: For the lying with another Man's Wite, is ſtill Adultery, but 
ſo it is, that though ſhe be x Whore, yet the is another Man's Wife; nor is the Marriage 
diſſolved by the Adultery : And yet I think, that if the Woman with whom the Adultery is } 
l committed, was at the Time when the ſame was committed, living as a common Whore, - / 
1 and the Committer was a ſingle Man, who knew not of her being matried, his Putliſhment 
| ſhould be ſomewhat moderate upon that account; but if the Committer Was married, the 
| Crime is the ſame, whether | the Woman was a” Whore or not, fince it is ſtill a Violation 
| upon the Man's Part. To ly likewiſe with a Man's betrothed or promiſed Spouſe, or, s 
F we fay, his affidate Spouſe, is Adultery, nam nec violare licet matrimonium, nec ſpem matriuo· 
VÞ nii, L. 13. F diu. 6. F. A t. which agrees as I conceive with Deut. xxii. 23. where he who 
I lies with a betrothed, Virgin, ſhould be ftoned as an Adulterer, | becauſe ſays ver. 24. he 
| lies with his Neighbour's Wife. And he who lies with a betrothed Virgin, who is to be 
i ſhortly married, renders the Succeſſion as doubtful, as he who lies with a married Wife. 
3 : II. Tz Puniſhment of Adultery, by the Civil Law, was Death, as ſome think, by the 
| Julian Law, relegatio, or Baniſhmenr, as others think; but certainly the Pain of Death was 
. the Puniſhment to be inflicted by that excellent Conſtitution, L. quamwir, Cod, h. t. Ab | 
3Þ beit thereafter Juftinian did by the 134 Nov. cap. 1 1. remit to the Woman the Pains of Death, 
and ordain her only to beimpriſoned in a Monaſte ry. 8 „%% 
By the Law likewiſe of mcſ Nations, Adultery is only puniſhable by pecuniary Mules 
albeit by the Law of GOD, it was puniſhable by ſtoning both Man 5 Women to Deat 
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Dent. XX. 22. Which Paniſhment ſome think likewiſe, to have been abrogated by our Sa- 
0 x 5 


ordinary, vis. the taking away other Mens Wives, and keeping them openly as their own, 
2 3 t Contempt of Law, Yet by the Explication of this Act, which F given by the 10g . 
Act, J Parl. Fames VI. that is only declared to be notour Adultery, where, 1. 
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acted; her ſelfnever to return, under the Pain of Death, ſhe having thereafter 
Immediately, without any other Proceb, by an Order from the Jultices, execut 


hall be but Prejudice of all other Acts and Laws already made, wit | 
f D ct, made prior to that anent Adultery, whereby the Puniſhment is limited, 


ter, in keeping another 
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dont. becauſe when the Woman accuſed for Adultery, was brought before him, he did 
. without an A 3. but this is very groundleſs, for our: Saviour came 
not to be a Judge in ſuch Caſes, as himſelf declares, and though he had heen a Judge, yet 
15 e in Nac e fn FO RO DAFT 7s 


il. Ova Law divides Adultery, into that which is notour Adultery, and nele Advite- 
Boy Notour Adultery, is, by the-7 4 At, Parl. 9. Queen Mary, declared to be puniſhab/e 
by Death, after Premonition is made to abſtain from the manifeſt and notour Crime; which 
Premonition had its Origin from Auth. Ii quis, C. ad L. 1. de adult, by which it was law- 
ful for the Husband to kill him who was thrice premoniſhed not to converſe with his Wife, 
And in effect, the Defign of that Act was only to puniſh an horrid Abuſe; which was then 


WY FS. N } 


here ar 

irns. one or more, procreated betwixt the Adulterers. 2. When they keep Company, or bed 
— notoriouſly Bovn. 3. When they are fufpected of Adultery, and chereb) give 
Slander to the Kirk, whereupon being admoniſhed to ſatis fie the Kirk, they contemptuouſ- 


ly refuſe, and for their Refuſal, they are excommunicated, If either of which three Des 


grees be proved before the Jultices, the Committers are puniſhable by Death. From which 


be male in all Caſes, yet in neither of the two. firſt Caſes here related, is it declared neceſ- 


ſary. But ſince it was not lawful to kill him who was premonithed, and thereafter conyerſ- 
ed, except they converſed in ſuſpect Places, Gribald. de homicid, num. 11, It ſeems that in 
neither of theſe Statutes Converſation ſhould be criminal, even after Prohibition, except it be 
in ſaſpect Places. 2. The Jaitices are only declared to be Judges to the Notoriety of Adul- 


tery, aid therefore it may becontroverted, if Lords of Regality be Judges competent to the 


Cognition of it. 3. This Act does not exclude. capital Puniſhments in other Caſes of Adul- 
tery, but only ordains, that theſe three Degrees ſhall be puniſhed by Death: And ſince there 
are Other Caſes more grievous to the Party injured, and more ſcandalous to the Commons - 


wealth, it maybe argued, that the Puniſhment of Death ſhould likewiſe be extended to them; 


a: for Inſtance, to commit frequent Adulteries: And it appears it is upon this account that 
the Sentence of Death was pronounced againſt Sir John Stuart for three Adulteries, 15 Au- 
g, 1628. As alſo, 1/obel Hamilton being purſued in July 1647. for Adultery, and having en- 
| eturned, was 
d, anno 1649. 


VV. And albeit there * no expreſs Law for inflicting Death in other Caſes, upon ordi- 
nary. Adulterers, yet I ſe 


e no Reaſon why the Juſtices may not as well, for the Good of 


the Commonwealth, inflict Death, without any expreſs, Law here, as they do in Theft and 
other leſs Crimes: And in effect, Adultery includes Theft, as I ſaid formerly; and . albeit 


| ncluſio unius oft excluſio alterius, and that it may be argued, that by the former Adi, appoint 
ing Death in the Caſes above cited, the Puniſhment of Death is thereby excluded in other 
| Caſes, yet to this it may be anſwered, that the foreſaid Rule is only a Brocard, and hath 


only the Strength of a Preſumption, and therefore, takes only Place in favourable Caſes, 


but ſhould-not be extended in Prejudice of the Law of GOD, which expreſly. ordains Adul- 


terers to die. And in the foreſaid 74 Act, 9 Parl. Q. MAC it is declared, that this Ac 
e, With all Rigour; but I can 2 
and therefore I, believe, that that Act relates to the Puniſhment related to by the Law of 


.GUD, at leaſt I think, that the Magiſtrate is left to his own Freedom, to confider Circum- 
flances. And whereas it may be alledged, that if fingle Adultery, were puniſhable. by Death, 


_ theſe Adtts had been needleſs: To this it may be anfwered, that hg Deſign of the former 
Acts was, to neceſſitate the Magiſtrate always in the. Caſes expref 


th vs llitate the | te alway t in that Act, to inflict 

Death, and not to impower them only to do ſo: And ſeeing. fingle Adultery is puniſhable 
dy the Magiſtrate, ſometimes hy Baniſhment, as in the Caſe of an. Exgliſb Wake” in Le- 
en. 1668. ſometimes with Scourging,.as in the Caſe, of Redpath, Decemb. 1642, arid lomes 


_ times with Fining, as in the Cale of that Waman who committed Adultery with George Sins : 


ments, and whereupon the Purluer is forced to found his Summons upon the Law of GOD,. 


and. Law of Nature, upon which Law they, are ſuſtained, without citing any municipal Law, 
um tho Caſe of chat Engl Woman, Nes no Reaſon why, they ma + Lot. by the ſame 
Laws inflict likewiſe the Puniſhmentof Death. Albeit the foreſaid Puniſhment of Death be 
appointed in Caſes of notour Adultery, vet, the Counell does uſe to mitigate the Puiliſhment, - 
And ſo they ordained only Redpath a TIRE, e found guilty of double Adul- 
Tinker Wife * 72 to be ofily ſcourged, baniſhed, an! 


on, anno 1666. n 6397s fe no. expreſs Law warranting them to inflict theſe Puniſh = 
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burnt on the Cheek, December 4. 1662. But the Reaſon here was, becauſe Tinkers ate i; 
effect vile Perſons, who are ſeldom ever lawfully married: And in ſuch I find of old, A. 
 daltery was not puniſhed by Death, as Z. 29. C b. t. where Adultery committed with : 
Tavernet, is not-puniſhed ſeverely, quas vite vilitas dignas 9 ho  0bſervatione non credidg, | 
s ſerant infra legum cur am. And ſome Reſpect was likewile had here to that abſurd Cuſtom 4. 
mongſt Tinkers, of living promiſcuouſly, and uſing one anothers Wiyes as Concubines. The 
Council does ſometime baniſh Perſons for Adultery, without ſuffering them to come before 
a Juſtice Court, even where notour Adultery, might be proved againſtthem, as in the Caf 
of Gller'Thyre, an Engliſh Man, for committing Adultery with Margaret Hamilton, who à 
fer Death confeſſed, that the faid Thyre had lien ſeveral Years with her, and that he had 
alienare her Affection from her Hasband, which induced her, though without his. Acceſ. - 
On, to kill her Husband, and that ſhe had ſeveral Children by him, all which in effect were 
eat Aggravations of the Crime, and he deſeryed well to bave died. From this it appears, 
rat the Puniſhment of ordinary Adultery is arbitrary, and uſeth to be inflicted, either by 
; Baniſhment, Whipping, Fining, or Impriſonment. 1 a Perſon be only baniſhed for Adults. Wl 
ry, and return again without Leave, here ſhe may be executed; and thus the Juſtices found 
by Advice of the Council, in the Caſe of Grizel Hamilton, December 1649. Or if Adultery | 


be complicated with any other Crime, the Guilt is thereby »ggreged, and the Crime maybe 
_ capitally' puniſhed : Thus Margaret Thom/en was executed for committing Adultery witha WW 
. es rp and for fallifying a-Teſtimonial, to the end ſhe might get her Child baptized, May | 


V. Sine Adultery is only committed betwixt married Perſons, it is therefore requifits, Wil 


that the Libel in Adultery bear, that ſuch Perſons were married, and one of the ordinary 
. Faults committed by the Purſuer in this Crime, is, they ſeldom ever lead Witneſſes for prov. | 
ing the Marriage, without which be proved, or be notour to the Aſſize, they ſnould nat 
file the Pannel, though Copulation be proved. But though the Marriage be IG; \bu M 
only aſuppoſed Marriage, or matrimoninm putat ivum, (as Lawiers call it) yet the Violation | 
even of that Marriage will. infer Adultery : As for Inſtance, if a Man not knowing the Re 
lation) ſhould 'marry within the Degrees deſcendent, though there be in that Caſe no/ lawful 
Marriage, yet if either of theſe Parties who are married, ſhould ly with any other, they wil 
be guilty of 8 Caravet. Concil. 205. num. 36. The Reaſon whereof'is, becauſe! the 
Committer did all that lay in his Power to commit Adultery, which is the main Thing 
to be looked to in Crimes, nam Propeſite maleficia diffinguunt. And from this Lam l ö 
elined to think, that conatus, or an Endeavour to commit Adultery, if the Adulterer did al 
that in him lay to accompliſh the ſaid; Defign, makes the Committer guilty of Adultery, f 
that Deſign was brought the length of being in acta proximo, as Lawiers call it; though in 
that Caſe, I think the Rigour of the ordinary Puniſhment ſhould he ſomewhat remitted; V } 
hec attentatio eff punienda pena extraordinaria. judicis arbitrio, Tiraquel. de T Ca. 
& 40. He who allowed his Houſe to the Adulterers for perpetrating their Crime, is'puniſt» | 
able as an Adulterer, and he who gave them the Uſe of his Houſe for conſulting about 
the committing of it, though it was not committed, is pnniſhable as an Adulterer, "wg u- 
"7 Xs TiMogelTH, . Baſil, L. II. h. t, He who retains his Wife after he finds her committing | 
. Aqaltery, and lets go the Adulterer, is puniſhable as a Pimp, E. 30. ibid. Bur this is not in 
 Oblervance with us, except the Husband took Money to conceal the Adultery ; and there 
fore that Law doth well determine, that he who remits the Injury for Money, o x4g3vg 08 | 


— 


leeixElan I is puniſhable as an Adulterer, but not he who remits it freely. _ 


VI. Hz! who gives Warrant and Order, or hires others to commit Adultery; is guilty, 8d | 
deſerves the ſame Puniſhment with the Adulterer, 8 to the Opinion of |'Lawiets. 
And in effect he is more guilty, ſeeing he wants the natural Temptation of the Adultereh | 

and commits the Crime in effect out of mere Malice, and in Contempt of the Lay +- Ad 

2 Fretore LAvIS conclude, that the Husband hounding out, or hiring others to comm 

Adultery,” cannot 1 his Wife for that Adultery which he occaſioned, And yet it be- 

ing alle: get againſt Rochead that he could notpurſue Elizabeth Muir his Wife, hecauſe mn 

| . bat = mired 8 8 ly with her, and ſo 1 leno: It was anſwered — 2 - 
am was only in the Cale, ubi maritus queſium facit de corpore urorit, eon ubs, anv 

u 6 yrs yuan, or keeps a Brothel, or al le her for Maney, 2. This Br 

19705 p 757 only exclude the Husband from purſuing a civil Suit of Divorte, hut not from 

. purſ' ying &.© iminal Suit for Adultery, 3. Though it excludes the Husband from a cfint 
- mal./Purſuie, it could only exclude him from ſuch à criminal Putſuit, as was intented upe 

theſe Acts cf. Adultery, to which ſhe was tempted, or which ſue committed with her! uf 

band's Oe but not from purſuing her upon ſach Acts as ſhe had com nitted former- 
ly without her Husband's Knowledge: 4. The Adyoctae conenrred in this Caſe, who, nor 
the publick Intereſt, could not be prejudged by any Connivancs or Crime of the Husband: 


In bes r which Reply, the Defence e was repelled. But to examine | th is Inteflooiitot 
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| 5 
o T. 25 
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n 
- re without the Hysb dz the Libel being concęived i in the Adyocate's Name, 
as well as the Husbaad's, dut 200 othetwiſe. But as to the other Replies, I think they were 
not relevant-peF-/e; for it were moſt Unjuſt, that the Husband ſhould have Liberty to = 
chat as an Injurg, which he himſelf had occaffoned ; nor ſhould: he he allowed to call 
lajury: done to his Wife, . e like whereof he himſelf had ſolicited with Money: And ſeeinj 
in Law, that Hiiebanlt who: conſents to bis Wife's Adulter Ch: is called Leno or Pimp, mu 
more ſhouſd he be reputed gu 2 of being a Pimp or Baud who. invites or hives. others to 
J with his Wien and rein as It is a greater Crime t hire others to ly with a Wo- 
. mand; than to y with her ra becapſe there is not ſo great Temptation in the one, as in 
| taialy there is more of Crime and Malice in giving Money, than in taking 
Cale, fit ce 1 may be oy out ; of 8 e it be can be 
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| 9 wh Ks 19 — he 00 4 A . who! to proye Aale e his Wie d 4 
geld kimſels. and did let Witneſſes ſee he was gelded; where on his Wie being with Child 
1 Months thereafter, was purſued by him for Adultery : But fince, this was an unlawful 
WR: of 8 I wo a not LY allowed it, if he Purſuit had been at the Husband's 
Inſtance; and N it had been at the Fisk's Iaſtance, yet yet t ſince the Woman e much 


* * 8 
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N. 
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| VII. Av v 1 — r FA ordinatil committed f> privately, 11 Fo 3 1 Wl all Wit 
; nelles, mat the Law allows it iy be proved by ftrong-and violent Preſumptions, as the be- 
ing in Bed together alone, and being naked, Farin. 24 70 136, cap. 1. And. the ordinary 
: Preſumptions co atje-in this Caſe, are, the being oft 
= cloſe Doors, the Wits's being abroad: all Night, nudus'cun nu 
raini | Perſons that Are CK to be Pimps, Cohabitation, all wich are Preſumptions which, 
5 5 ing to the Opinion of the Civilians, may in E Tee though it be nôt -uſed with 
Jet it * N. 
ſtance of auy other Probition; And in George Swinton's Caſe, a Woman 1 * there filed 
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debate, Hound, that two. Wirneſſes, ſeeing ſucceſſive ly the Critne committed, 1 


itnefles to infer thè Crime; a 
the od not hecalled cube, Feb, 1666 Hoy: Fen OO 155 
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1 1888 5 criminal 
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urſuit tends either to a. capital Puniſhment,” ot an extra- 


f Tanker and 2 ani iment, and mr, we the different Nature'oftheſe Concluſions, 
| - Tequire diife rohaii ont for in ciyitParſuit, Lawiers'do allow, and the Commiſſaries have 


ran {lying 9 naked in a Bed, ant that one Witneſs deponing upon an Act at one 


which as ſome think) would hardly have been ſufficient in a criminal Purſuit, ſeeing in 
_ effe&; theſe» Witneſſes were but ſingle Witneſſes, and their Senſes did not EI 4 rags In one. 
and the ſame ObjeQ, hieb i the leaſon Why Witneſtcs are believed. 
r N eB e vi 

55 van, Ir 80 bs kites hind! whether: a Pecreet of Divorce "before d ts Fs FRY 
ber ſufficient 15 prove Adultery in a criminal Purſuit, as a Decreet of Improbation before 
Fords, is ſuſficient tovinfer Falſhogd: And for clearin of4tits Queſtion, it is anſwers 
_ 26,» that, 1,;Sexing-the Probation of ſingle Adultery is ſuſkeient t. infer a Divorce, ic fol 


ws. 8 


nnd. likewiſe found alt. 55570 unn 1898. in an Action purſued by the King's Advgs 
Kate, againſt Alexander Hay of Dafgety: And certainly, were wa great Reaſon for that Ver- 
uh being, as it is very: well Urged there; many Probations will infer fingle Adultery,/or 
rDiy roree/ which will not infer notour ; Adultery, and 3 Puniſhment ; but yet I ſee no 
Rex on, why A Derreet of the Commiflaries fond not infer the Puniſhment of ordinary A- 
dultery arbitrary Puniſhment, ſeeing no Probatidu is ſufficient in the one Caſe, which 
ed be ie e 75 it W 2 3 that 9 & 


ON W : ! romp» | 
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tempted, In would "have ae Her: mode, R 205 7 e "478 


ne together, Gifts, Love-letters, 
> &/olu1i:cum.ſola,.. the entet- 


though nothing was proyed, but that the Parties were alone, and that the Wit» 
e in Bed together, and the Bed ſhake. And in the Caſe likewiſe of Eli. 
it may * ſeen that ſhe was ar hw MP? e 2 


N 21 * | g 4 


ver * cannot he admitted Witneſſes, yet they are hates in Adulter, * 0 in 


fongnd.;in the forelaid Caſe of the Lady Malraun, that Witneſſes deponing that they faw the . 


ime, and another — 7 Act — 2 at another Time, did prove (ſufficiently, 


s weceflariy,cthat the Production of that Decreet, cannot prove a Adultery. An 


wat. FR oY 8 F was per ſe lads; 6: certai the hrs AY 


t ordinary for Aſſizes, to file Pannel upon thoſe Na tons, with the 
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 erimindlic, quodd pmncm arvitrarien, equiparanter 'qited probitiinen.” And wheren it . 
be objected, that Probation in Criminak, ſhould be led iti Preſence of the Pannel, inde | 
Affize :, To this it is anſwered, 1. The Decreet of Divorce is: Approbation, 2. Thie may 
be likewiſe objeRted in the Crime of Falſhovd, and yet the Lords Decrone iv chere admitted: 
But betwixt theſe two Decreets there is this Difference, that the Lords may puniſh Fat. 
hood themſelves, mew * 1 org _ 2 14 . becauſe they are Jadge | 
competent, even to the criminal Part; but it is not ſo with the 'Commilſaries, who e 
de m6 crlmllal Puniſhment ge al for, Rachen 
+ s S781 | „ 8 . 36 os Po 2 i N **\ Fe.” F 
upon juſt 
econd Hugs. 


e alls ſe qunxit, & 


. 
1 


J 


I. Tut Civil Law did excuſe a Man from Adultery, who; apptehendin 
Reaſons th t his Wife was dead, marrled another, or the Wire n benden f 
band, L. II. 13. J . 1. nulier cum audifſet abſentem dir um Afunct um 
 falſur rumor ibu: jndutta, & quia veretmile ge ues cam fuſe, b, vin dienum vidi 
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Wife lives: And as Rumours cannot diſſolve Marriage, ſo neither can they defend againt 
Adultery ; and if this were allowed, it were eafie for every Man who were weary of bs 
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ſhould drink that which was given him to pay his Maſter's . or 1 he ſhould Cal his 
- Maſter's Horſe, with which he was ſent to a Friend, theſe Miſim loyments would certainly 
infer Puniſhment, though the Poſſeſſion flowed originally from the Maſter. And I think, that 
Theft in the Caſe of a wifimployed Loan, and the other Caſes above expreſt, is more hainous 


than ordinary Thefts, ſeeing it is aggreged by the Breach of Truſt or 19 and it can like- 


more hainoully 
puniſhed than ordinary Theft; and Servants committing Theft in the Caſes foreſaid, are hang- 


dend in theſe Countries where ordinary Theft is not Pere But I believe, the Reaſcn of our 


wiſe be leſs guarded againſt: For which two Reaſons, domeſtick Theft is 


Law above cited, is, becauſe we thought that this fur tum interpretativum deſerved not to 


be accounted ſuch with us, where Death is the 


;.can Theſt * COTE and. 9 wht jt can tected on 
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LB E I ITa at t firſt every Thing was ks common, 0 that then there 95 de 0 1 
|. The Jet ſince, by the common Conſent of all ' Nations, Property 1s introduced ö 


rake the, World; and therefore the Baſiliobs obſerre 
that this Ge: is againſt the * of Nature, orẽ auf xa TH nee wand. | 


7 'T is I's i defined by Lawiers, to be ace. comtriBatio laces, faciendi 77 3 . 


renault or ung = whes belongs to another Has 


uniſhment of Theft ; whereas, becauſe 
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nient be more extended, and ſo I think that our Law is more Juſt than the Civil Law; and 
wy according to the 2 5 Law, it were unjuſt, that the Perſon to whom. the Thing was 
VC by not requifimng tt, # Ivens Thar. 8 hath 
 tacitely conſented to the farther "Uſe, Heut inzacita res locations; and yet it may be anſwered, 


utriuſque graria, & locantis, & conduttorss, wiiereas: rommodatum” reſpicit tantum commodum 
ut het 1 am Clear, that if a Perſo ſhould[borrow an) Thing at ficſt, for another Uſe than 
wat he prerended, that eo ca he u pugiſhable. And I remember to have read of a Banki- 
er at Paris, who was flayed, and then quartered; for having 'borrowed vaſt Sums upon 
deſign to break with them, (which Inftance,I have ſet down for the Merchants of our 
Times:) And ſeeing knie Lender is as much wronged,” and the Seeker of the Loan ſhews as 
great Fraud dy this Pretefice as in other Theft, 1 ſee not why the Puniſhment 
fhould not be tlie ſame; T find it 'obſerved by Bolran. Cap. z r. that tho' in Glan. 
offs Time (Who is reputed to be Author of Re: Maj.) a farto ouniniods excuſabatur 
n hnitium babnerit ſue detentionif per *dominum_  iltiut rei; yet it is not ſo now, for if a 
Uurlet eke ot a Parcel of the Things delivered to him, and ſell it, he is guilty of Theft; 
but it is not Theft in the Carrier to cp away or imbezzle the whole as he received them, 
decauſe it was delivered him in the ſame Kind, Stomf, 25. But this laſt Part ſeems abſurd, 


| for che Offender defies equally to offend, nd the Proprietor s equally injured in bot 


- | 1 


3 11 25 It is doubted by Lawiers, whether Theft can be committed by 'one of thoſe who, ar 
E in à Society 


der of the Commonty. Tt is anfwered, that it can, if Fraud be proved In either of theſe Caſes, 
I. | forins, F. 


" de furto; and the Reaſon is, becanſe rhe uſing that which is common, or that 


due of theſe who is in' a Society, as in Beer brewing, would ſteal away in the Night 99 5 
fiderable Quantities of Beet out of the Society, bur he might be puniſhed for Theft, 
bee e l Lis. 46. ge, 
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bor Theft, for as much Meat as he can carry on his Back, Reg. Maj. Lib. 4. Cap. 16. But 
\ Think this ſhould be reſtricted by theſe two Limitations, 1. ie faid Theft Was com- 
mitteck to fatisfy his Neceſſity, L. derum, f d furti, which is the Meaning of that Expreſſion, 
_ Neceffity has nd Law. ' And, 2. it he could not entertain Himſelf another way. And 
as fene obſerves upon the Word Burden-/arh, the Thief ſhould in this Caſe pay 4 Cow, 
_ or Sheep to Him in whoſe Land he was taken; I think that alſo unreaſonable; ſeeing that 
© prefirppoſes, that the Thief is not in that abſ6lute Neceſſity which ſhould ger him this Privi- 
lege; and whereas he obſerves, that he ſhould be ſcourged, I think it moſt unreaſonable; 
becaufe his Neceſſity makes it in effect to be no Theft; and ir is contrary likewiſe to the fore- 


= . 
x 


"Civil Law Hkewife frauda: 1 or gabellum,; the Stealers of 
Thie ves, Far. Sigl. 173-but of this Tihall treat hereafter. 
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VP. Br the Civil Law it was accounted no Theft to intromit with, 
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ot an Heir, theſe Things could be called no Man's, L. hereditarie, f. de furto. And for the 
ſame Reaſon, the taking away Rings, and other Goods from off a dead Perſon, out of a 
Grave, is not counted Theft by. che Law of Zngland, as it was fonnd in Nottingham's Caſe, 


o 


_ holds not now in our Practique, which is moſt reaſonable, for this is in effect greater than or- 
. cinary Theft, becauſe theſe Things have none to guard them. And in our Law likewiſe, he 
who finds a waif Beaſt, which hath ſtrayed from the Owner, . ſhould cauſe cry it either 
© it the Court of his Over-lord, or in the Church, or elfe he may be purſued for Theft; 


aud Theft is Rkewiſe puniſhable, albeit he Perfon be not known, from whom the thing was 


Aalen; Mex, Concil, 23. And yet furtum now fit, nil fit cui fiat, mem vag 's yivera ul 


. Taz war divided, by he Civil Law, is fam. 
| was, when the Thief himſelf was deprehended in the very Act, or if he was ſeen 


- 


Wich it before he did arrive at the Place to which he did deſtinate to carry it. Theft not 
| manifeſt, was, when either the Thief was not taken, or ſeen with it; and this Piſtinction 


Tiz hath 


£ * E 1 
1 # a 4 


iu the Roman Law, Theft was leſs ſeverely paniſht, it was therefore allowable, that it 
eft- for ſing it longer than was preſcribed by the Lender, ex. 


that there is a Difference Vetwixt /ocarum & commodatum as to this, ſeeing loratio contrabitur 


omodaturi, and fo he ſhould chat Ro obſerve the Conditions preſcribed by the Lender; 


or who have Right to a Commonty of theſe Things which are the fubject Mat- 


a In which the Society is coriftituce, otherwiſe than according to the Rules, is in effect to 
inploy- for ones own Uſe, what belongs to another, which is Theft; and who doubts, if 
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III. Acconvinc to the Ea of Burden-fuck, or iburans feca, no Man can be accuſed 


Where- 


 faid 16 Cop. Lib. 4. Reg. Maj. that no Court ſhall be holden pro Pardo /ack, 1 9 


| that belonged to a Succeſſion, to which none had entred; becanſe, before the entring 


cn 1617. where this was only found a Miſdemeanor, and the Defender whipt: But this 


the Civil Law, in manifeftunt s non manifiſtum. Manifoſt 
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| * hath, in my Opinion, given Occaſion to the Diff erence in our Law, betwixt infang Thief 

| | and onutfang Thief, which concerns only the juriſdiction where the Thief is puniſhed, but 

=_ not the Puniſhment it ſelf, as ſhall be ſaid hereafter ; but there are ſeveral other Veſtiges of 


— itt in our Law, as Cap. 21. Lib. 4. Reg. Maj. it is ſaid, that he who is taken with nothing in 
x bis Hand, may purge himſelf by 27 Men, and Three Thanes : And aBurgels being accuſed 
=. of manifeſt Theft, may, p 85 bimſelf by the Oath of Twelve; the Meaning whereof is, | 
that he ſhall give his own Oath he is innocent, and ſhall 4 ſo many Men to ſwear, that 
they believe his Innocence; and this manifeſt Theft is called Theft with red Hand, Stat. 
Orcar. by a Metaphote borrowed from Murder. But with us, Theft may be diyided into 
common Theft (which is Theft ſo properly called, or Stouth-rife, which is violent Theft) | 
and is a Complex of Theft and Robbery, and Reſet of Theft: Which DiftiaQion is hint. 
ed at in all our Laws, but moſt ſpecially 3e At, Pork 11. James VM. 


VI. As to the Puniſhment of Theft, it is much controverted amongſt  Lawiers, if the Wi 
Law-givers can juſtly, puaiſh Theft with Death; and though I will not pts the Power 
of Princes and States, yet I incline to think, that for ſimple Theft a Thief ſhould not die. 
For, 1. we find by the Law of God, to which, as the Scripture ſays, 1 ſhould be 
added, or paired, Theft is not puniſhable by Death; nor can this Law be called only a ju- 
dicial Law fitted for the Commonwealth of the Jews; for that is a moral Law, accord: - 
ing to. its ſtatutory Part, dan Theth appears from its being inſert J tbe 
Commands, and why it ſhould not be ſo, as to its Sandion, and Puniſhment, like Murder, 
Inceſt, and theſe other Crimes, I cannot ſee a Reaſon. 2. We ſee that ſome Thefts are ca- 
pitally puniſhed, as are the ſtealing Things ſacred, Jeſb. vi. and Theft committed in the 
Night, Exod. xxil. 2. and Stealers of Men, Deut. xxi. J. By which it appears, that God 
Almighty intended not, that fingle Theft ſhould. be puniſhed by Death. z. There is no Pro- 
portion betwixt the Lite of a Man and any Money, for all that a Man hath will he give 
or his Life. 4. The Life of the Malefactor is ordinarily taken, where the Crime cannot be 
repaired, as in Murder, Inceſt, Sc. but in Theft it may; and the Parties wronged, would 
in all Probability, be far eabilier ſecured this Way, ſeeing many will rather want their Good: - MW 
than have a Man's Life taken. Many Thieves would reſtore, if they thought Reſtoration 
might be made with Safety of their Life; and the Law would eafilier ſuſtain- the Purſyers ⁵ 
Probation, if the Event were only to reach Goods, and not Life. 5. It ſeems abfurd, the 
fingle Adultery, which is the worſt of Thefts ( ſeeing the Husband thereby is robbed of hi: 
Eſtate, Quiet, Good-name, and Succeſſion), ſhould not be puniſhable by Death, and yet 
Theft ſhould be made capital, and that Theft and Murder, which are not equal. Crimes, 
ſhould have equal Puniſhments. And albeit it be objected, that Zaban, Gen. xxiv. 9. did vow that 
theſe who had ſtolen his Goods, ſhould be puniſhed by Death; yet the Reaſon in that Caſe, -- ? 
will appear to be, becauſe that the Theft there mentioned was Sacrilege. And whereas | 
David's Oath to Nathan, that he who had ſtolen his Neighbour's Lamb, ſhould die, is ob- 
jected ; it is anſwered, either that was ſpoken in Paſſion, which the Text bears, or other- i 
wiſe that was ſuggeſted by a ſpecial Providence to David, to the end he might be his 
own Accuſer, Nor do I deny but there was a kind of Communion of Goods amongft the | 
Fews, more than in other Nations, as appears by their byes by their not taking Pledges, | 
nor Annualrent ; fo that there was leſs Reaſon to make Theft capital amongſt them, than a- 
mongſt us, and that according as Crimes grow more th he the Puniſhment may be aug | 
75 but I deny that they ſhonld be ſo augmented, that ſuitable Proportion ſhould not 
in: 


LE 


de kept. And it is known from Experience, that many Men fear Hanging leſs than be- 
ing conſtantly kept in Correction-houſes, or in the Places where the 
Ing, en they doin ee ht the e nene 


may be kept-work- | 


VII. To deſcend then to our Law, the Cuſtom is, that the Juftices do ſometimes hang, 
even for very ſmall Faults, as Thomas Nei//on for ſtealing a Horſe, 10 Decemb. 1661. Wat- 
ſon hanged for ſtealing 40 Sheep, though there was no Probation againſt him, but his own 
Confeſſion, and though he had reſtored the Things ſttolen: Sometimes by Baniſhment, . 2 
Richard Lauder, 6 Feb, 1639. and Alexander Cumin, and John Taylor, 25 Feb. 1639. 
Sometimes they are drowned, as Grizel Matthie, for ftealing a Coffer with Writs, 23 June 
1599. Sometimes ſcourged, as Fames Wilſon, 7 Feb. 1608. Sometimes they are hanged in 

Chains, if they be notorious Thieves, as Patrick Roy Macgregor, May 1668, sc. It is 
thought, that & jore there is no Law in Scotland for hanging'a Man for 'Theft; which iss 
great Miſtake, for in L. burgorum, Cap. 121. it is faid, if a Thief be taken with Bread worth 
a Farthing, and from one Farthing to Four, he ſhould be ſcourged ; for Four Farthings 
| he ſhould be put in the Joggs, and baniſhed ; from Four to Eight he ſhould loſe an Far, 
and if that ſame Thief be thereafter taken with Eight Penies, he ſhould be hanged ; 


If any Thief ſhould be taken with 32 Penies and a Farthing, he may be hanged. 4 By 75 
| e 
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not Fad PI Howl: : bs abi TY 140 . it is ſaig, that 8 can "MN 
2 e leſs than Two Sheep and” bY the poly ] wide of Buy We a Thief ſhould 
not 25 for as much Meat as 4 can carry upon his Back; and Caz 18, a Thief being 
ed, and falling from the Gallows, 1s no. more to be puniſned. n implies 7 5 
Wo "Theft is of its own Nature pubiſhible b by Death; 3. By the 92 A, W VI. Pari. 
iy Stealers of Plon een or Breakers of Mills, ate to be puniſhed” therefore to he 
Death, as Thieves, but becauſe out Prackques ate in this- A itt e arbitrary and uncertain, 
it will be fit to Kno that Theft, in Scottara, is either” purſued by Accuſationy/ Which is at 
the Inſtance of a rivate Accufer, or by Way of Indiatment, ich 5 is at the Inſtance of the 
Provurator-fiſcal A the Purſuit be intented by way of Accufarion, it maꝝ be judged by 
Barons having Power of Pit aud 3 or, as our. Charters call it, / furcu, ot by 
Sheriffs : But if it de purſued by way of Indictment, the Cognition thereof belongs to the 
Jaftice, Reg , Maj, Chap 15 Mum. 7. But this Diſtinction is not Well obſerved, for the Sheriffs 
do to judge. Theft wa: by Citation, and though the Thief. de not taken wih 
the vo, which is can an SI ; for all Procelles 60 Citation againſt a, Au. ſhould 
| Drs to the * 2 e Lt „ * ie | 
ENTS, $M Ht Wo 4 l N 72 e,. 
VIII. In * roce s e el | rler Coke, they 4 not 3 60 3 ex 
cept T1444 Thefts, or that the Perfon be taken with Fang, and he be likewiſe. fa- 
thy wg to the three Thefts, I find no expreſs Law for it, only Stat. David II. 
15. Where it is Aid, if a Thief be defamed at Three Barons Courts, and wants a 
Pipe or Cautioner, then he may be-/, hanged, or if he be defamed, and cited. in two 
1 or in one, and be of ill Fame wi Or, as we: ee: there be publick Bruits and 
Fame that be is a Thief, then He may de. hariged :* But fimple Fame is ſaid there, 
et to de ſifficient to infer Death, except that a) Fame were found. by an Aſſize 432 ON 
ef 1 5 oft No bs for Fame! Is int n 1 7 fafficient to infer, Death, „ 
Thefts, Lind the Ciel ian | tckste, that the Third Theft, by, 5 1 
w o 1206 Pen is capital, and it ſeems" to be grounded upon very good Reaſons, 
IX he who is oft found committing the ſame Crime, is preſumed by the Law to deſign to 


— 
LOG 


make it 2 Trade g. a L. J. 4 vi Publica, where 1 — 4 committing of Theft twice, infers 
this Preſumption.' The Law of Holland provides, that a Thief ſhall be h for the 
third Theft, except it ſeem otherwiſe juſt to the Judg . of his Age, or any othet 


r Reaſon; ; and ordinarily three ſmall Thefts, are by Marthæus ſaid not to be con- 
ved ſuch, according to the Law of Holland, as deſer ves SAS The Civilians do, upon Sup- 
olition that the third Theft is capital, conclude, that theſe three Thefts ſhould:be d 
int, eyen as' to the Time, and that he is to be puniſhed with Death for the third Theft, 
though he had . puniſhed for botli le other two, or though the former two 
had been remitted to him by the Prince: And albeit they uſe many Diſtinttions for clear- 
ing whether à Thief ſhould be hanged for the third Theft, where the firſt two were not 
committed within; his Territory or Juriſdiction, and ſo could not be puniſhed by him, yet 
 fince capital Puniſhment is not inferred by a Statute againſt the third Theft, but that the 
third Theft is only puniſhable with Death, becauſe the Committer is preſan ed to be wy 
rochilinebley' therefore 1 think, that wherever the Theft was committed, yet for the t 
Theft che es ſhould be hanged; for albeit there be no expreſt Statute r. that with 

Jet ſeeing Gomesiuc, be and other famous Eawiers atteſted this to be the — 


uſtom of the World, I think it hould be followed by our Sheriffs and inferior Judges, 
who being determined by that Number, have ſome Ain Rule whereby they may be both 


limited, and warranted, which is much -ſafer than that they, ſhould | be 1 27 7 to 
* "00G into Extremes of either Cruelty or e e e 


l. 4 ' * 


3 . 


Tur tity of Fn Land" Uvides* a Theft of Larceny; into 1 134 the: Thing 
ſtolen exceeds not Twelve Pence; and its Puuiſhment extends not to Death; and grand Lar- 
ceny, hen it exceeds Twelye Pence, wherein the Thief is puniſhable by Death, except he 
de faved by the Book: And if one fieal to the Value of Sixpence at one time, and Sixpence 
a another dune, " he-1 is 970 of 1 but if two. ea to _ Agr a eons © "ence. 
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nt and o u Rz of hole: | +. FO: ae; % | likewiſe 1 4 ny 
: ninak by Deaf, the Thief being hen wich the Fang, & „i fures a- 
nh, ve inf de Pluribny fartis, are. ordinarily hanged -likewiſe, as is clear by Clarus, 
8 hoc . "Menoch. arbitrartts, Caf. 295. And it is ſufficient that Witneſſes depone 
of their Credulity z and" that chey are informed by others. Our Law calls ſach 
Fe cannot "ind Caution, the ol Law appoints, that be ſhoy be pro. 
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5 EC WP a Wh as is be were a pi veg Thief; 8 1 75 r & latro e 
fl S iu our Lay, 3 but 2 too ſevere, and they are not in Uſe. 


C1078 36041 Pi . "Ma 4 
I As tothe \Proce Jute of the Juſtices, it is becauſs their Power is more eminent, RY ; 
they are A to be more 2 2 z but I think the Diſtinction allowed by Civilians, will be 
* very reaſonable}; which is, that in ferto ſfimplict, in fimple Theft, the Pain of Death ſhoud 
"Fu never be.impaſcd, but in qualified A the Quality be ſuch as ert ges the Crime ve. 
ry much which ee tions are either "taken from the thing it ſelf that is 10 en, as in qut 
utes, the Steale of Plotigh gh-graith, Cutters and;Deſtroyers 805 Plough and Plongh with 
in the he ans Ning and . and Deſtroyers of 25 Trees, or Break, of N 
of pf leading Coy or Fuel, are 825 ;puniſhed to the Death as Thieves, A 85. Parl. 11. 
e, VI Aud Hougbers and Killers of r phi any 875 attle, are puniſhable by 1. 
ath and. Confilcation of gs: e leſetters, _ 110. Part, 
Fares ang upon this At 


1 „ i nlangrig's Shee „20 RB. 
1666. Abe it would app that that "AR is only to be „ to abouring ( attle. & 
to. This is a Caſe wherein Theft may be committed, without carrying any thing away; 

the doing of theſs Wrongs, without carrying awa the thing wronged, is conftantly . 
ed to be. Theft, & per canſliturionem Frederiei Rs . W the "OT 
ben a os FR) 15 ae N 11 . Dy, 

al * 1 75 * be 
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not tb be meant de ultimo ſup cio but ofily de lud 
| % roi u⁰ Mev ur £1; But 


ſerve, It may. blerved 1 5 ches 5 587 away Herathips « cum gladio, with 
N are | 1 85 are rather 1 95 f Thieves. 25 > Thos Who 


— as: | der e 5 
The Kane ;m f ields, are WG to be punithed, 119 f oſe 
drive ont. of the f Cattle in ts Fields have no Hue aus the LAW. 
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of Goods belonging to any Thieves, ſeeing the Reaſon is the ſame, Theft bein thereby Pro- 
moted; and the ſtatutory Words run disjunctively againſt the Sellers of Goods belonging to 
Thieves in enemy & uli lex non diftinguit, nec nor, or inobedient Perſons and Clans. 2. |, 
may be donbted, if this Act ſhould reach the Sellers of Goods belonging to any other Ma. 
lefaQors, ſeeing the Rubrick Ton generally of Sellers of Goods belonging to MalefaQor, - 
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1. What Privilege the Romans gave to 4 Man's own Honſe. 
2. What is Hame-ſucken, and the ſtveral Kinds there. 
„ P/ ᷣͤ OO COON 
. How Hume: ſucten is puniſbed, when it is only purſued by way of Aggravation, 
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\  Y how much the Perſon! offended lives ſecutely, by ſo much all Invaſions made if 
upon that Security are the more ſeverely puniſhable ; and therefore, ſeeing a Man Wil 
expects more Security, and is leaſt guarded againft Violence, whilft he lives peace. 
able at Home, the Law panties more ſeverely Injuries done him there, than elſe. 
Where; and it is very prefumable, that no Perſon would enter another's Houſe, with. a De. | 
 fign to. offend him, or wonld'oltend him there upon any account; except he hg hadve. | 
- xy much Malice and Prejudice againſt him; for by Injuries committed againft- a Perſot in 
h ens the publick Peace, but even the Laws of Hoſpirality are offend 
E | 5 e * 3 FI f , N 5 FOE 0 13 193 SO I) W7e 55 ö | 1 3 
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I. Acconnins tothe Civil Law, no Man could have been drawn out of his own Houſe, 

nor could have been cited therein, Z. F; 18, de in jus vocando, Plerique putauyunt nulluu 

de domo ſua in jus vocare licere, & quia domus tutiſimum cuique refugium, atque receptaculum | 

et, eumque qui inde in jus vocaret, vim inferre videri. But I believe the Reaſon of this Law 

was, becauſe vocatio in in was at that Time uſed, not by a fimple Citation, as now, but | 

torto collo, and by dragging the Defender to the Court, for elſe it is not imaginable how | | 

the citing a Perſon at his Hogfe, could infer Violence, or Riot againſt the Citer; But though | 

this Law is now fo far antiquated by Cuſtom, that any Perſon Whatſoever, may be cited in 

his own Houſe, and may be violently drawn forth thereof'by Captions in civil Caſts, pork 
Warrants in criminal; yet ſo pungent is the Reaſon inſert in that Law, that domus cuigue 
tut iſtmum refugium atque receptaculum ef, which is likewiſe repeated, L. 1. Cap. de Pr etor. | 

UG honor. pretor. that it being Joyned with the former Reaſons above expreſſed, hath intro- | 

Aduced, that by the Statutes of the greateſt Part of the World, gravior ęſtimutur injuria alicui 
Lacta in domo ſua quam alibi, ideo ut foi duplicatur pænd nale ficii commiſſi in domo offenſ, 
Cabal. confil. criminal, caf. 13. Which is likewiſe conſonant to the Civil Law, whereby of | 

old the entring another Man's Houſe, izvito domino, was -f as a Crime, L. Cori. ai 

injurits, and thereafter Was puniſhable actionẽ injuriarum, . 23. F dt iur. 
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Il. Tur invading a Perſon in his own Houſe, with us is called Hame-/ucken, and is de- 
' fined to be, when any Perſon violently enters into another Man's Houſe without Licence, 
or contrary to the King's Peace, or ſeeks him, or aſſaults him there, and comes from a Dutch 
Word Haine, which ſignities an Houſe, and /#cken, which fignifies to ſeek or purſue, Con- 
cerning which Crime it is obſervable, That 1. it either maybe purſued as a ſeparate Crime, 
or as the Aggravation of another Crime: When it is purſued as a formal Crime, the Pur- 
ſaer muſt libel that he was invaded violently, or ſought after in his own Houſe ; for if the Of · 
fender did come in upon Invitation, or accidentally, and thereafter upon an Emergent offend | 
ed or invaded: the Maſter of the Houſe, this is not properly Hame-ſucken, ſeeing the Of. 
fender did not invade or ſeize. 2. The Wrong muſt be done to a Perſon in his own Houle, 

. that is to ſay, where the Purſuer was ſtaying, lying or riſing Night and Day, Reg. Maj. Lil. 

4. Cap. 9. ver. 1. Upon which Place Skene obſerves, & qui inſuitum fecit juxta domun = 
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but. likewiſe, made in the Conne mereof: And! ie de 3 EAN . 

Crimes forbidden in 3 to 9 8 Within He Confines ces: _ 7. 
gh. it be contradicted b N Fincen. de Fran, decif. 402: "becauſe ' rigid and pecidl Laws „ 

are rig to be interpr yet I think, that if ch e Invaſion was mad in an HD Mot. 55 


rig banged to the Houſe, ſuch as the Porch, 55 inner Court, or owes, * 
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an Qs as much Security there (which is the Reaſon  induQive of 55 L 
N e. And thüs the ordinary Form of Libels wich us bears, re of he La \ 
ded within his Dyellin g-houſt, or Precinc thereof. Thomas: Crombie- was hanged, * 
Mayeables eſcheated, 925 offering to ſtrike, my Lad 7 12 With a drayn 9 2 di b her 
Garden, 23 Feb. 1638. Bat if the Place e 1 on was made, Wos! 
and ſo adjoyned to the Houle, 1 think that though it was at the very Door: of 25 
that Part. his Opinion of juxia domum, does not hold, And thus a Gentleman being 
upon the 24 of July 1663. for Hame-ſacken, in ſo far a8 he came to Alexander 
Dis «lag houls, and there called him out, and forced him to yoke his Carts, and Conrged 
him the Juſtices. would not ſuſtain the Libel as e becanſe it was not committed _=Þ 
the Parſuer 's Houſe, tho h f it was done at the Houſes Door, but ſuſtained it as O = 1 „ 
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abide and that it is as much the Pablick's Intereſl, that Sho de not entre Niere 
diſturbed therein, as Houſes, for thereby publick Commerce py leſed, as well 5 Rate — 4 W 
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. Lawiers, I find this . 'DiſtinQion uſed, chat if the Shop be adjoyned to 
4 Kent and de not reputed, a different Houſe, eo caſt Invaſions in * Shop infer ory 
funken, © notz big where he Uke w iſe cites Saltſet, 2 ö 8 and others, de- 
1 nin 8 that 3f” 4 Man have | two Houſes, in one whereof he dwells not with 
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were toò ſevere, but capitay i 
ſhable, except de Wert u 


«i. de ea Idiers having ordinariſy more Courage; 7 thet they ſhould 
be ove 1 Punihments. And het 1 B ow che learned Martheus' thinks, that 
gulli e ar carceri is puniſhable y Death; hut 1 chin not his Arguments chin . 

tor the D, E. 1. V. ae, theater. fa cb 99 Can yet it follows 1 
that by We, is . 18 eu ollators? make 9 a genus, = 
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ing the Advice of Friends, bi, 4 yet in the former Caſe ir the Lady magna it was fh 
ſtained after two Months Time: And 3 btleſs that ſhort Preſcription i is now oblolete ; and the 
Reaſon of it has heen, becatife it being puniſhable as Raviſhing of Women, it hath bor. 
- rowed from that Crime, the Neceſſity of bein recently purſued. And I think, that tho 
the foreſaid ſhort Preſcription be not” allowed et uſtom, yet the Judge ſhould con. 
ſider, whether any conkderable Time hath mes; ed, f or elle, 
detur diffimulark, ficut injuria diſimulatur. Nor is it probable that the Perſon offended would 
_ have fitten Jong wich fuch a Wrong; and ſince that Crime which was not _—_ of its 
own Nature, does become ſuch by the Circuniftance of the Place, it is reaſonable that the 
' Perſon accufed, ſhonld not ly long under the Hazard, & gravatar in uno levandus in aly, 
7 Critne -hath likewiſe this Privilege, that it m 4 proved by the Purſuer $ own Set. 
s, Friends or other Witnefſes, who are ötherwiſe ſiab Þ bs Exce 9 5 which is introduc 
Io only, upon the acvount of Neceſſity, but likewiſe in odjym of the Offender ; nor were it 
pollibleth TK Crithes of that Nattte by others than are in the Family. LP 


5 IW. Wi tx Hume. ſpekeg! is prirfued only as an > Niwravacion, it is libelled, that fiich a 

ing was done by way of x ety 2 and the Puniſhment thereof is arbitrary eo caſe, 
nd this is fo old an Ageravation of à Crime, David, II. Sam, Chap. iv. ver. 11. ag. 
avaced che Death of 7 oſheth, becauſe they had flain him in his own Houſe, and upon 


1 ow Bo Bed. The Libel in Hame-fücken fins the, That albeit by the Municipal Law of © 
727 dont, the Committers of the Crime of win that is to ſay, hover incadkt | 
4% of our praceable Subject and Liege. et Weapons, within their own Dweling- WM 
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4 that if he were nocent he would” think himſelf obliged in Honour, as Well as In- 
ben, to Walt till he were abfolved Judicially And fince Priſons are the greateſt bar 
of the Sun Peace, therefore to bfeak they 1 a Kind of Sacrilege. And a 
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daun they defend 15 aint our wicked Qouiitrymen wing are the greateſt Enemies of 
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| 45! Lawiers mean Death by it, they fay #/fimum /upph, nd the? Cicero: ſays; that 
_ 1 eft ſupplicium, ſed perfugium W 3 Jupplicii, he ſpeaks there as an Oratorz 1 
and indeed as to thoſe who,deſerved to. die, Baniſhment is an Harbour and Happineſs: Nor 
clude ; for Soldiers, as I obſerved; are more ſeverely 9 8 88 than others, becauſe of the 
Karel al the Ele r, arid Strieineßß of Diſcipline, and be: Fobferved, they fear left, ', 
and ſo ought to be more threatned than others. But what need was there to have made a " 
ſpecial Law for Soldiers, if all Breakers of Priſon were puniſhable by Death? And it is a: "i 
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„ H: who fled out of Priſon, when it was broken by ſhould, in 1 ment. 
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| ſelf, becauſe he confeſſes the Crime, and Flight is a preſumed Acknowledgment; Far, queſt. 
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I, the Priſoner was unjuſtly detained in Priſon, Clara thinks that he is not to be Puniſh, | 
| ed, though he break Priſon, que/ 21. mum, 26, But this Opinion is moſt abſurd, for be 
out not to be Judge to the Lawfulneſs of his own Impriſonment, but ought to apply t 
che lawful Authority for Redreſfs, And Z. 13. f.de cuſtod. reor. doth expreſly determine „ 
FPuniendbe of quamuvis Innocentes inveniantur ex co imine, 8 quod in darcerem imy a; 
Fant, As alſo, it is very clear, that L. will intertf, C: de captiv. upon which th 
3 found their Opinion, is only to be underſtood of ſuch as broke the Enemy' pf. 
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| i #4! M Malen F F415 BF 19 J 72 '# Fr i p Vile. 15 Ei 
TEN Rae gathered themſelyes into Societies, they did; for their own Conyenienc 
and Proviſion, grant many Privileges to Markets, andto ſuch as frequented them — 
VI that all Perſons ry hs the more" equally 8 they did lay ſuch ReftriQi- 
n both upon Buyers and Sellers, as they thought fit for that Delign, For albeit it be law- 
lor oper Man to uſe his own as he thinks tit, and to ſell his Commodities where and 
to hom he pleaſes, yet, ſeeing common Juſtice is to be preferred to private Ad vantage, 
| it was the Iatereſt of the Commonwealth, as upon that account they will not ſuffer any 
Man to abuſe his own, to the Detriment of the Commonwealth (as it is to be ſeen in theſb 
Laws which concern InterdiQtions ) ſo much leſs will they allow Men to wrong the Com- 
 nopwealth. for their own private Gain. The great Inſtance whereof is ſeen in this Crime of 
ner Napf. „„ eee 
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r hatded up their own:Corns, or bought up the Corns of others, of deſign to keep 


e 
% q 5 


un other Commodity unnufül upon that Deſign: Which Kind of Merchants were more 
| erly.called Pantapoli by the Novel of Yalentiheian, Which Crime, as ie was puniſhed per 

em Zuliam de aunond, ſo the Puniſhment of it per L. 6. F. do extra. 'orim, off 20 
„„ . P NT Lan: 


A third Sort of Dardanarii numbred amongſt the Doctors, are theſe who properly are 
called rewwrditorer, & qui emunt ut cariur vendent ex raritatt raritatiſ raritatew affeantis, 

| Tholoſanus, Cap. 135. num. 10. Matnhæus alſo makes Monopoliſt a fourth Breet theſe, 

and ſurely they are equally guilty of prejudging the Commonwealth, with theſe above related. 
= Six? 900 þ A 51 9 Wh 97,154 N. 114. FR”. wy \ ans el gf of 3 e 1 77 4 T4 5 
II. TrHovs x. Foreſtallers and Regraters be ordinarily. taken for one and the ſame, yet 

tere is this Difference betwixt them, that Regraters are only thoſe who buy Goods 
that they may ſell them again ata dearer Rate; but Foreſtallers are ſuch as buy Goods 
before they come to an open Market: But ſeeing Cuſtom uſes theſe Words promiſcuouſly, we 
ſhall div] e Foreſtallers or Regtaters into-theſe ſeveral Species or Branches. 
ines ou EW, REST OO EEG 18 79 err bn * 333 4.4 
UL Tus firſt Species or Kind of Foreftallers, is of uch, who either privately, or by 
entring into Societies, buy up all Goods upon Defign, that by making themſelves 'Mafters 
of the Commodity, they may exact ſuch Rates. for them as théy think fit: And this is very 
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wy * 2 K ( 1 all 42 are) a latent Act of ti 
Nhere the Foreſtallers have not entred into a Society, therefore this Guilt is, quoad this 
N inferred from Preſumptions; a if a Perſon ſhould offer 5 buy all 
ſell to any other. 2. If any of theſe univorſal Buyers ſhould give extraordinary Prices, which 
4 ane he would not do but upon ſome Deſign. 3. 1 

at Comm | 


ties, ih -arder.to à foreign Tranſportation, and where none of them are vended at II 

ops Fe we Cx e der ed 060 prjuce 
yheigbtning te Prices in that Caſe; but ſeeing the Country would be likewiſe thereby 

prejudged, by being abſolutely W that Commodity, N the Guilt will be 21 


ee ee 1 TELL | 8 | | F IK C45 „ 
ALL were by the Romans called Dardmasii, a Dardano, (a Merchant who 
want nous for that Orime.) And by the Civil Law, theſe were accounted Dar Auarm proper- 


em to a Dearth; but improperly theſe were likewiſe called Dordanarii who did buy up 
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fitly made a Crime, becauſe it is abſolitdly deſtructive to the Conveniency of the People. But 
e Mind, and o is hard to be proved, 
and deal with all Perſons who: have any to ſell, that they ſhould not- 
. | | he ſhould boaſt that none elſe 
odit to ſell, or ſuch other: Mords as might be Ground for a Judge to infer - 

the Deſign ; yet it may be doubted here, if the univerſal Buying of any of theſe Commodi- 


Crime N e ers are only prejudg- 
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tended even in that Caſe) which will hold likewiſe in —— 4 who buy up the Comme. | 
dities of the Country, E Heſign, ho may be 1 
mimt Me Guilt,” being liable to 
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erefore puniſhed within the 
at Juriſdiction ratione loci gs 


Country. where they © 


1 VN. Tas ſecond Kind of Foreftallers is of theſe who du any Goods coming to Marken 
= before they come to the publick Stall or Place where they ſhould be vended;and this u 
the Reaſon of the Denomination : And the Reaſon why this is made a Crime, is, becauſt 
Markets being inftituted' for the Good of the Commonwealth; every Thing by ' conſequence 
behoved to be diſcharged, which is abſolutely deſtructive to it; and the mn! thing 
before it come to the Market, is ſuch. But it may be doùbted here, wikether Commoditieg 
may not be bought by Merchants in a publick Burgh, though they be going to the Market 
of another publick Burgh. As for Inſtance, If a Merchant in Bururiſlaum may not buy Skin 
there, ram one who fays he: is carrying them to the Market of Kinghorn : And if thi 
were not allowed, it would occafion much Trouble both to Sellers and Buyers. 2. It 
be upon the ſame Ground doubted, if one may ſell, finding that he is not le to ſtay to x 
Market-day, Which, it may be, will be but once in a Week in ſome Places. As to which Dif. 
ficulty, my Opinion is, that theſe can only be accounted Foreſtallers, againſt whom ſome. 
"_ | 4 Defign againſt the common Good can be proved, as if the Burgeſſes of one Town 
ud be proved to thave entred into a Contract to buy up the Commodities which were 


$ 1 


——— 


going to another adjacent Town, or ſhould ſtand in the Way every Market-day, upon 
defign t buy. up ther Commodities that were going to the next adjacent Town. And | 
kaow this to have been the Opinion of ſome learned Lawiers, in a Caſe! betwixt the New 
and Old Towns of Alerdeen but to make, that the buying of things generally before they 
come toigt Market, ſhould: infer-a Crime, were moſt hard and inconvenient. And — | 
the Deſign is the great Thing to be looked to, nan effettus, ſed affetus : Therefore both the 
A& of Parliament and criminal Dittay in this Caſe, ſpeak only of Foreſtalling and Regra- 
ing; for by the doing any Thing of this Nature commonly and frequently, animus delinquend 
is moſt probably iuferred. And by the ſame Reaſon, I conclude it probable always for the 
Defenders in this Caſe, to alledge by way of Exculpation, that what they did, was done ei. 


ther ignorant]y; or neceflarily, or CENCE alio animo quam delinquendi. V. g. if one in 
Hurmiiſſand were pannelled for ais Skins that were coming to the Market of Ein. Wl 
burgh, he might alle ae, that being obliged. under a Failie to deliver ſach a Number of Skins 
betwixt+ and ſuch a Day, that therefore he was neceſſitate to buy theſe, or if any were alledg - 
ed to haye bought Stockings that were coming from a Market, he might alledge that he bought il 
them for His on Uſe, or that he knew not there was a Market x the Place. And I co 
clude generally, that the buying any thing for our own private Uſe, makes not the Buyer 
in any caſe culpable of this Crime, fince he does that tanquam ꝓuilibet, & non tanquam mer- 
cator, and Foreſtalling is a Crime in Merchandizing. F„ß3; or RR 


or the diſſwading the Sellers to come to any particular Market © | 

D Zee, RE ETD e . 
VI. Tux fourth is, the buying Commodities in a Market, of deſign to ſell the ſame a- 
gain in the ſame Market, or in any other Market within four Miles thereot. 


VII Arrwhich Species are expreſly enumerated Cap. 20. Parl. 4. King Janes V. By which } 
the Puniſhment is appointed to be impriſoning of their Perſons, and the eſcheating oftheir 
Goods bought and. ſold; the two Part thereof belongs to the King, and the third to the She - 
riffs, or other Judge by whom they are condemned. From which Ad it may be concluded, 
that any Judges are competent to puniſh Foreftalling, albeit of old the Chamberlain was, in 
his Chamberlain Air, the proper Judge of Foreſtallers, as is clear by the Chap. 35. Stat. l. 
William, vid. & Cap. 78. L. burg. And in the 14; 1, Parl. 12. K. James VI. wherethe 
Puniſhment is ordained to be 40 Pounds for the firſt Fault, 100 Pounds for the ſecond, and 
Eſcheat ot all his Moveables for the hide. 

I find ſeveral Perſons convict of this Crime, as Cairecro/3 and others, 9 June 1599. Ander. 
ſon 12 June, Joung and others 11 of June that Year, and Halliday 6 Auguft 1596. But 1 
find no Puniſhment to have followed in this, or any other Caſe. Though this Crime cannot 
be ſaid to be in Deſuetude, ſeeing there are ſome Inſtances of it, yet nitius puniri debent, 
becauſe theſe Caſes are ſo few, and no Puniſhment has followed upon them. 
I find it was alledged for Joung, 11 June, a Halliday,'6 Auguſt foreſaid, that the Libel 
Was not relevant, not condeſeending upon the Perſons'to whom the Goods foreftalled were 
ſold, nor the Place, nor Time. Which was repelled, becauſe Foreſtalling rr in all. 
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and at all Times. But certainly this Reply wag: not ae fie elle ber Time 
Pics 55 needed E nete on, ſeeing th eſe are {til unla ful at all Times: But I 
think the true Reaſon why it ſhould have been repelled, was, ſeeing common Foreſtalling an 
Regrating was libelled, which is nomen habitu , and not founded upon any particular Act, 
and therefore the particular Acts needed not to be libelled, though even in this Caſe they, 
maſt be erpreſhy proved. But certainly, ſometimes. the ime and Place is neceflary, as where 
it is libelled, that Goods were bought and preſently ſold, or within four Miles of the Place 
where they were yore wal the Near in this Caſe 1 is nn from the en of W 


and Flace. ; 4 1 {3 2 n 4 


1 11 wasalled 4, G of Moveable 88 be inked PEW the third 
or fourth Fault, except the-Pannel had been convict for the firſt Two: Which was repelled 
kewl becauſe; the King could not be prejudged i in his Intereſt, quoad the Confiſchtt ion, 
by the Negligence of his Advocate, or any private Informer, by not purſuing; N th 
Ne egligence put urge their Guilt, or procure them any Impunity, And it were a blurd, . (ſes 


A 7 ; * 75 » 4 \ 
þ r % mw Wa * 
ws * " $ * . * 1 , * „ * O 8 


. 0 * 0 — 4 <4 2 * * 
* * * . _ 


1 1 


1 . 
$ W 
61. F 1 4 ' » ; — 
. 1 


We? + 2. "The 70 75 more "Zin 


3, 
* 


be Ma 
= t than the Qi fed Y Low is the feb Brand 


> Crimes Puniſhments are to . ) that theſe who. had continued in (i t 
Galt for gary Years ſhould 1 no more e _ theſe as) hed but once incurf d 
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. The komd is, 5 1 Annualteter before the un of ron. en, e, 


4 th 11 7 is, to take Wadſets in defraud of the Law. BH 49 5,4, 00 
4.1: 5. Whether a Clauſe uot to redeem for a pd e be . e, 3 922 
5. The Probation of this Crime. 1 e e e eee 
Fe; 178 The, 7 we Af it. 77 1 oy, Y ps KG fe: +: Foo EO 3 
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Opt lent, than what is allowed by't the Law of the Ling 


L Tus Crime is committed dey in Mone: 0 6 in nut uo but of it is both by _ 
105 and the Civil and Can od props extended 25 other Contracts; 3a with us, it by out 
mitted in Bargains of Vital,” or -Tacks, as ſhall be cleared by the ſubſe quent Acts: And 
| therefore Lawiers divide Uſury into that which they call aire Fatal 125 tt Fantum 
| in mutuo, and indirect Nu, which takes Place in other Contracts. 


Us vn x is allo divided. in * ener 6 wien, which. coincides amo with 
the e Diſtintion. | od I," 1. 


Br our old 9 blur, 8 not . win 1 * ths Umrers s Own Li, bu he 
might have repented him of it at any Time before his Death; ſo that it was not the Com- 
on of the Crime, but the back in it, which was puniſhable : But if he repented 
not, his Heirs might be forfeited, L. 2, Reg. Maj. Cab. 24. And, this Skene obſerves to to 
be n to the Law of England, wher y the CY 955 a 1 1 it belong: to 
the King, but of a dead Uſurer, to the Church. 
* 4 


U. Tus true Method in this Title, . to clear, the foreca Kinds of nr determined 
by our Statutes. The . Species my c Ct be, SHE 42 
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W O2VER robin more Annualrent than ten for each Hundred, ſhall be 1 40 2 | 
Okerers, or Mut conform to the Laws of the Realm alteady made, Parl. 11. K. James 
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is aid Par. 6 7 6. mY 4 23. ta Keepers of aud to a « Dearth aan be bone 
$ Okerers/and his! is gegen Une Uſury * of 15 . 255 2 
ia. AR of Parliamenur 1649. it is a ted, Gt che A of Money Ben be x 
fix 3 85 e e *6 Which Th Annvalrents were paid i in Jcotiand till 1661. 4 

ch Time the Parliament 1645 Was reſcinded ; u bereupom it was debated, in Hugh Rer. 
burghts Lig March 23. 1668. whether the taking of more Annualrent than ſix per cent, 4. 
eu the Lear 1649. ebalk later Uſury ; and that it could not, was urged! from theſe Rew 
ſons. 1. That where there was no Law, there could be no Contempt; but ſo it was, that the 
ph, of Parliament 1 were no Laws, that Parliament being reſe dinded ob defetFum auto. 


latin, and without any Jeg as to what was paſt, 2. The wr 7 wor as well a be pi ah 4 
confer relling the | he Statutes made by the Ufurpers, ſeeing theſe 
PT 130 the. Tranſt e and both want Authorit "equally, 3. By the AQ —.— Behne 
kg * 5 


1 by, I Pay, R. Charles II. ſuch Factions are only declared uſurious 960 


Aura, G"thclifid e excluſio alteriu,, To this it was anſwered; that the Parliament 
1258 "was in Vigou Sour, be e Year 1661. ego, before chat Time it was Uſur xy cies: more. thay 
e Anntalrent therein prohibited; andalbeit the Def of A uthority might be pleaded, wherethe 


Crime committed, depended merely upon the Authority controverted, yet in this Caſe it could 
not, ſ&ing Ufary Was a Crime which was prohibited by all Laws. And as to the quota, which wa 
155 was de 7 555 the Parliament 1649 It Os no ſuch Thing as concerned the Rebel. 
for Sy has t was feſcin ut was a reaſonable and univerſal n Rp 
for the Kingdom, 1 rere by the preſent Patient And thoſe who took ' Annual. 
rent during that Time, at more than fix per cent. did in fo far oppreſs their Debiton be- 
ond others, and ſo ſhould puniſfied. 2. "By the A& anent penal Statutes 1661. Uſury 
is excepted from the penal Statutes therein abridged, which needed not, if the taking 
more than fix per cent. for the Years immediately preceeding, had not been Uſury. 3. 115 
Lords of Seſſion did, ſtill reſtrict the Annuglrents even during theſe Years, to fix per cent, 
which they could not have done, if that Law had not warranted them; as in the Caſe be 
twixt Vauchop and Lauder 1665. for if that Act was in Force then, it — a Crime to take 
more than was,therein commanded ; if it was not 2910 *. 0 ic t ner Act 1648, ap- 


ight er e hy at As. 90 Vigour, and ſo thę Lo the Annüalrent 
to 10 f 2 ag rainft an ex Pre This Cale Was £5 Ci, der the 75 inclined o 


think, that though the AR 1649. was abrogated 3 pet it was a f ufficient 8 $0 regulate 
the Deciſion of civil 0985 5 wh 15 gains Were then made, with Mo 
thereby determined, & erat te e; but chat being abro 4 5 2 
found ſufficiently a criminal Ant 0 mer ſo ſevere a Puniſhment as that of Uſury : Far 
a Crime. is mainly fuch, becauſe Authority is contemned, and Contempt is the Eflence of a 
Crime; but ſo it is, there could be no Contempt where there -a no Authority. But it may 
de doubted, if a Merchant who was to imploy his Stock upon Merchandize, whereby be 
might have got far more.than the F ot his Stock, ſhould, at the Deſire of his Frien 
then in great Straits, lend him his lone for more than 1 7 3 N if in 27 1 Cal 
he could be A as an Uſurer': And albeit our Law 9 enera}, yet here abef 
Jeneranat, there was no 1404 f taken of the Debitor's 7 5 Yor which "75 
is my y puniſh dl. And1 find, that Aba, Cap, navigauti 2: r. num. 13. 8 
rraft, de dr. num. 75. do conclude this to be nd Ufüry. Tet T kno, that ſome judi lows 
* n n di ids; at a OW ue upon this ſame ki {A Lan) be „ that th th 00 Juſtices could 
not receive this Exce eing they Were tie to ict Law 1. wr e on at the | 
Council might allow fm Alen 2 4 8 7 Ye * 127 by 


III ar Species of Uſury. by out . to Vw A bs band, th 
* to Gay, before the Term of Pa 15 by aL was ordinarily done * rene beſpreh ga TY 
rent; FN. the Money, Was {7 lent ; and this is determined to 155 2 by the 222 

"Part I James VI. and" thereafter, b Be 28 48, Part. ph 25: to mes VI. By which 

3 it Was. Meg N , 1 Sign, Joo - detain the. Time of 2 „or hall ex- 
crave, or receive from the De 1. 8 rent at the of th ng, or add the 
ſame to Wee dere Sums, or wh eye ſh exaQ, or crave Annu Mx tal commit x 

ſary. And this ſeems to be founded npon that bd. Inciple'of the Civil Law, whereby 

bantur qui AD. «0 8 200 wee ** diceh r, qui Pe. ante te PENS bito Ny 
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Uron theſs ft Wordsof the AR of b Partamonch to cbidding the 8 or reer An- 
nualrents before the Term of Payment, there was a Dittay 10 unded againſt Purdie, in he 
Year 1666, for takitig ten Pounds Scots, as the Annual 15 2 i Erks, the 18 of 
Juby, whereas no Anhualrent was due till Martiny 5 Apainſt\ led 15 ittay iws F 
TIE: j. a bat this\Speoles of ITE was WY fray, ay 'was not to be l 
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25 PE 1 nd: Bos being — „ 
Receiver here B arge of orting; nor = "no cher Diligence, for — . 4 5 3 3 
ling de Deditors t 10 day: "the by ls pr pon Folantary Offer of. em hopld” not prejudge e 
the Receiver, eſpecially ſeeing, by the MCAS of — Ad, it will appear that ms eving 
of Oppteſſion, in ex N before the Term, wal that againſt WRich the Ad of 3 
lament intended oniy to guard. a. —— by: the firit' Fart of the AQ; 5 1 
receiving Annualrents at "he Time of : be expre forbidden; yet when 2 * | OLE 
craving Annualrents before the Term of Payment (which is the Clauſe founded uponẽ By | 
this Dittay) the Act ſpeaks o there df craving, or exacting, but doth” not forbid fim 
receiving. 3. Con/yerndo, etiam mala e nju/ta, exruſar uſuratium\a eng, Bant.in L ſotu 5 
fugitivur, I edil, edit. Soc inus, roncth, ie. And it was very nototis, that in this Cale ere 
was nothing more ordinary; than for honeſt and jut Men in StorJang, to. take Aenne t 
before the erm, from [wilting Debitors, either. to- opp In Neceffit 4 or to . 
their Debitor upon Oecaſions. And it were very anju & chat he Fange, who! Was d poor 
Merchant, ſhould enſnare himſelf in apicibuts i, chi nel. . ple 4h Inſwhar he 
did, by the Practice of the Country, and-of th 4 55 inte e therein. 4. De „ 5 
nin 1 cat protir, nor ſhould Lore and ſtatutory Eunihmegt be inflicted for „ * 
where {HY Perſon is any way confiderably Ptejudge , and in Wich- it cannot be preſumed 
there was any "Guilt," teing the Advantage was ie mall; fot che onſy Share the Pannel 

p'd of e was the Annualrent of ten e from 140 £0. Marthomat, which could not 
exceed three Shiſlitigs Scots : S0 chat to conclude, al an honeſt fincere'Merchant,who was other. 
wiſe ##tegerr ime fame, peanry of -Uſar of Uk and to infer, Conkiſcation 'of all bis 5 we. 
Him, which b the Þ Puniſhment of fur „ and * Kate e Renn 
Men b 4 of j1 which tn Jultices & | 


upon the abovewritten CMuſe of the foreſal Ad: But the" G1 0 | 
preſented to the a they 1 ] the Juſtices Int * 


fan Foe eee, Hugh  Roxburgh, 28 150! 2 
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wv. T HE third Serie of cf Mater Ufary with. us, "oY edi! ed bak * eee to * 

the Law, colour their Fraud by taking, not more Annualrent direaly, than What is preſcrib- 
e by the Laws but taking Wadſets o Land from the Borrower r, for more than heir Annual. 
tent can extend to, and {et Baek tacks to them for 53 ment hat is esd, upon. To 
event which, and all ſach Uſury, (which is called by the L AW ura vela 5 tatute 

by the 247 A, Parl. 15. K. James VI. that 1 ceceiyes Tach Wall ſets, or enters 
to any fuch Bargains, for which more is taken, either in Money, of by other 'Tranſ- 

= whereby any Thing that is taken, may be rediiced in Money e more than the or- 
15 6 Annualrent, upon whatſoever Colour or Pretext, fall be'guity of  Uſury. And b 

the 62 Ad, Parl. 1. K. Charles II. it is declated, char for the. future ic! fall ; ury 
to receive proper Wadſets of Lands, and others, exceeding the | Annualrents/of the Sugis, 
aud bearing by expreſs Proviſian, that the Lender all not be able to auy.Hazards' of the 
Fruits, Tenants, War, or Trouble. For clearing of which AG it linccotny % know, that 
Wadſets with us are eitlier proper, or eg Proper are theſe, 9 5 the Wadſetter 
runs all Hazard of the Lands wadſet to him, and is to;expett nd" wers Ann tent for his 
Mo ey, than What Fruits of the Lands remain after al Hazards. Improper Wadſers are th eſe; 
Ther in the Wadſetter is on 1 countable ſor what Rent he xegeives from the Lender; nor 
is he ſiable to the Hazard of bankruptTenants, War, and Peſtilegce. Which Distinction, foun- 
il yon theſe Hazards, is very agreeable to Reaſon and the wen Law; for Uſurybe- 
certain Gain, he who gets for his Money but a Hazard of E Gain, commits not Uſury, 

5 that is emptio jactus retis, as + If I ſhowd. lend: Money, and get, for my Security the Ha- 
2 of what Rent could be collected from a Lading of Timbe er coming rom” Mora, Ge, 
on this Ground, the Law allowed firnus navticumt to be much greater than all - 

5 her being the Lender runs the Rik therein r all Sea f azards: But if the Hazard be ot 
at as may compenſe the Exceſß ofthe Annualrent taken beyand what the Law ae 

1 it excuſes not from Uſury ; as ff a Wadlet be granted Ga Mill, or b 1 

f the ſaid Rents ” 9 e the br * ang cor Fee * 
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| en ore EIT 27 42 of Fanuary,: 1672. wherein a Gentleman 8 


2 27 ö in be had taten Ris Debitor obliged to pay him a Boll fe 
„ = Kat rent of — Hundred Merk, which accord 0 che Fear of che Lear, did fy 
v4 _ thee Tears of his ad{et;extend-to-five- Pounds the: Boll, and fo ded the Annual. 

3 twenty Shillings oy: Bolt pet this wen found-no-Uſury, becauſe. he, in that Cat, 
1 1 his Hazard of the Feat of the Year, which might have been much lower: And becauf 


= e 
. 1 the Price of Vidal varies much, according te the ſeveral Shires, and Years, and leſttbe 
A People ſhould be at an Uncertainty. in criminal Caſes, which were dangerous; therefor, 
_- che 12 AQ, Fame Ferit ui ap ted, that no Man ſhall take more Proj, 
_ Nr toten k butids, for the Hundre Pounds, or five Bolls of Vidual,which, the * 

VVV nualtent f then - ten of the Hundred; and now at. fix, doch allow, according to that Pro- 

. datioa ewe g bor che Hundred Merks, whereas there Was but only one Boll taken here 


7 = meat" ron be for the Hundred Merks:: Nor was this Act abrogated by the 4d 245, 
$$ 45 Park 15, becauſe: though ma dag ſterior, you te doth not expreſl 4 abro pane. this Act, nor 
4 ught it to have been -— wa Coy of ed as. faid is. And for the ſame 
455 1 the undertaking of þ Tar ting erz the taking ol ee Tacks, to infer Uk. 


* ou decided Seprember 1668, wherein . der. Was purſued. as an Uſurer, be. 
I c _ he had taken > ky. of two Bus: ol L. Ring for four Tears, which 
d fifty-Merks yearly, *commuttibus annir, and. that 12 Satiafattion of the Annualrents ofa 
N Merke: Which Tack did bea this Clauſes that if the ark: Year Robert were paid, 


.  defalk- ſo. the Annualrent proportipnally; notwithſtanding of Which 

ea Ut he refuſed to count, It was alledged for the Defen er, that the Tackſman had ru 

aKa becauf he might five been difappointed of all Duty, 90 cgſu he would have got no 

© Relief o wien it was duplied; that the fame Hazard was in, Wadiets; and yet the taking 

>... a Wadfſec for eie ch 8 ordinary ona , made the Wadſetter incur the Crime cl 

a - Ofary. Nor could his Hazard- defend, becauſe 1 it we not great, and there was ſcarce any 

Wn, -  Haurdin ity r could che Danger 2. here objected, ſeeing, after expiring of the-Years, the | 

Receiver offered to count' with the Lender, and to allow him both principal Sum and-An« | 

nualrents 10 3 it was triplied, hat che AR of Parliament, diſcharging ufurary Wadſetz, 

 _ _doth not ducharge.: Tacks; and there ts a Zreat Difference as to. Uſary betwixt Tacks and | 

A ? eaten for MWadſetters have the Libert fk to require their Money = the Debitor, ſo that 
 _ _*___ they loſe 'ndt the Sum, tough they, loſe their Rents 5 but Tackſme loſe all, if their Tack- 

: 2 be not paid; anc 2519 f- Olter of counting, that being only competent after the fi | 

ö , e K co xl or Los. 0 8 A th. ST, WO N paſt vs ee Offer. . 
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nt, n man Debates do ariſe, - The Cauſe why 
the Debitor gives a Gratuity to his Creditor, being oft at7zs animi, is hard to be proven; but 
generally it in ſuſtained, that à preceeding Treaty muſt be roved, or elſe it muſt be proy- 
ed that the Receiver is aangfe/fur,.. that in an ordinary Uſarer, for elſe to receive a Gra. 

 tuity is no time; and it were-againit 2:0 0 * 8 0 to > my! 1 riend, 10 


| become incapa ble ble of a Re ng: TOM . „ 


1 TAE enge AW: ald ſoſtaicis it to. be Ui y. "ts a Ma: = EP in fk 41 in 
che Wadkſet, provide, that it ſhall not be awful to redeem betwixt and a definite Time; 
for in that Caſe; it preſathes: that the Wadſet Granter adjects this, becauſe. of ſome known 
Advantage, and this: is to te more Advantage for Money than .che Annualrent, Molin. de 

cenſu. But this the Lords would not ſuſtain to be. Uſury; nor did they find it an un- 

lawful Paction, in the Alon betwirt Sir John 2 92 2 8 And in een 


8 


2 "wo — ——— 4 Sou _ — —_—_ = - — = \ 2 _ Þ — G * = — 
1 ay . roy b, . * „ - — — — AY - — ho 8 
— 8 32 . 2 1 2 S —— — - 4” a « 4 . 
— - 2 —  — — —V—- 2 _— 4-6. — * 1 « — — . —_— > x = - — 4 a #_- Fs 206d. — — — — — N — 
1 1 8 * 1 — — a" a — 8 — — 8 _—_— * — —— — . 
I 2 N 2 Þ | « > b 8 — 2 1 
Cans" AS G9 — — PRI —_ — vB age — - — . 5 —— — — — pe — * = — 
— e ·¹ ege— 2 5 wood Ar — Ly — a toes AZ . — * * — N — * A „ 13 1 
— — . * "I - — 725 —_— — 9 . — Ws — 2 7 — > — : ne IE — . 
2 2 — — — — — 2 — — — — - * —— ns — 2 * 
— . — - — — PE — — — n - 
- — m K a K __ — — 2 * — 
D . 
D 4 — 
* ; 
- 4 


| theſe Pattionl 'are-alowed by AM 2 Part. 1. K ch. I. Ser. 

| Br * Gn Lav, it un Ut ury to take Aonmalrent 5 Ft ARR at leaſt it was de- 
ip! „ clared-unls nl,” E. wit . Gi'de u/ur. And I conceive, that to ſwell 2 thus, be- 
—_ * - : yohd what the La Law allows.” would infer. Uſury "with us, for elſe the Law might be thus 
kl | - cheated. But tho' by the N Law it was 5 9 0 and Uſury to accumulate Annnalcents 


4 with the principal Sum, and” to make both, bear Annualrent, which was called d. 
1 rociſmusr, and is diſcharged! L, 41 ge uſur. 95 with us, ſuch Pactions are moſt lawful; 
Wil for ſince if the Annuals bal been pal, they 1 2 aps, why. may | 8. not be lent 
4 i x” out to the Debitor as: * abo others? N 
; 1 VI. Tan Poke * Uſury, is . by Wii Witneſs, or Oath. Y to , Writ, it miy 
Wil | 1 doubted, how the urſuer may recover it for inſtructing his Libel, the . be. ; 
1 _ Ing ordinarily in- the Uſuter's own I land, nemo tenetur edere inftrumenta contra ſe. An 
J 381 gd e very clay, ht be as face dere cons Je, Bel & Here 
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And as to the former Maxim, that nemo tenetur edere, &c. it may be anſwered, that it 


er, upon an Alledgance of Falſhood, to prodnce all his Writs, and why not in ng ! Let 
Thor that it is ordinarily adviſed in ſuch Caſes, to raiſe an Exhibition, 5 FO 


upon Uſury; but with ustheſe are received, as Haſlefidein Somerwel's Caſe; 18 N n « 1 


But thereafter the Juſtices declared that they would not ſuſtain the Debitor to be a 8 
11 1 7 * 3 —2 his Majeſty's Advocate comra }/i4/on, and that becauſe, „ 
Parl, 16. K. James VI. it is appointed, that O/iury ſhall be proved by the Oath" of rhe Par 15 . 


ply, that the Giver of the an 
more Debitor, and cduld eng 


tor abſolutely, but to corteQ-the' > 75 


tenetur jurare in ſuam turpitudinem; and the 


only to civil and not criminal Caſes; for "that 7 & ſays, rh Litisconteſtation being made, it 
all be laful to receive: But ſo it is, chat chere is 20, e ee of Pe ra mg * 
ah A cannot be nee to theſe Cafes. wy ** 


7 but by the Canon Law, it wWas puniſhed: And moſt . 24g ink that it may be puniſhed 


* criminally, Decius;:concile 1 Jo. and it is let pode 0 . Veli, * it is 3 : 5 5 ; 
5 Kn and Kecleſiaftically. 3 IDNE” © 5 5 


2 5 back his Pledge; or if thè Debitor conceal; then the Revealer ſh 


ö vol. | II. of riding, Pardaliy, and. N gl) 
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ſurers are obliged to wear againſt the common criminal Rules, becauſe of the bſcurity 
of the Crime, why ſhould» they not be obliged to: produce their Writs for the ſame. Reaſon? 


holds not in criminaiibur; for we ſee, that in Improbations, the Purfur will force the Defend. = 
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As to theProbation b Witneſſes, it is doubted if the Debitor who bort hs ed dne ie ws 5 
be received. as Witneis ſeeing he is /ocius criminic, it being unlaw ful to take as s wellas to gixe 


5 5 

8 # "3 " N 4 - 

* fp. LEG... 
- * 7 * 


Annnualrent, for eving "erjury.” Nor will the Juſtices fiftain a8 8 3 
lawfu\ Annuaire in hit Gaſe had: paid ibe Sum, and / war no _ 2 „ 
| | 1 ; / Ja be Fear of TFetjury * os = * nd a8 0 15 3 > 8 5 . 
the foreſaid ſeventh AQ, it was anſwered, t hat it Was only made not to exclude 9 Debt „ 
; | A, 18 Hur. R. * ame VE whereby. "the Oath. '0 . F „ 
Party was declared to be nete, as. dec iſtve of the Ciuſe. A ·0 "other Witneſſes % 4 
dinary Diſtinction is, that Faction in ſury are Either” extrinſick c to > the Bond _ Writz as os 1 


Receiver of the 1 wane Annualrent, and Witneſſes ere without receivimp the 
Glver of the unlawſu 


are. the taking Bud or Bribe füt continuing a 8 7728 Wit. A 
neſſes; albeit % the foreſaid 7 A, it is ſald r 7 | 
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2 2 342; bun c but this is expreſly contrary to fund Reaſon, firice if taking way 

mh Terms be allowed; the, Law may bie ended, and Judges will be thereby tempted, tt | 
"a to ae TONS — to _ ns 1 5 189 Have done: But Jet I think this | 
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Tur forefaid 19 Xs 8 gainſt Partiality in general, dot Brib 0 an 
cha rged by the 25 Cap. Stat. 29 7 2 but there r= no Puniſhment ne 87 7 and $ 
therefore Skene, adde, in his Obſervations, the Puniſhment of L. I. cum aurbent. Cap. de pen. 
judic. And thereafter by the 22 Cap. 1 Hat. Rob. J. all Judges are forbidden to take Land, 
or any Ae g elſe to champart, either for giving, deferring, or prolonging of Juſtice; and f 
the Offehders are to he 15 e King's Will, 0g to 97 8 their Office for all their Life. Cheng 


part du champs, a Part of any Land, fo that b a Metaphore, 
the taking any Part 11 the Advantage ar hs by any Plea, is korbidden y this Statute, 
which'the Civilians-call pu de che 0 78 the 104 Att, J Parl. 2 V. Cats 
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V1, bat this A& ſeems only to relate to the Borders, and ſuch Fugitives as run in from Scot- Free, 
Thovsn England and ſome other Nations, puniſh Theft with Death, and Falſhood on- | 
| by the Pillory, and Confiſcation of Vow, yet our own Law ſeems much more reaſo- | 
1 e, Which puniſheth Falſhood with Death; fince Falſhood is a Theft, and a Degree of Mo 


that Crime, which deſerves a much ſeverer Puniſhment, than ordinary Theft, becauſe I can Ly : 
| ſecure m Goods againſt a Thief, but no Man can againſt a Forger ; and a Thief can but 1 

at moſt ſteal our Moveables, whereas a Forger can, by a falſe Writ, take away the Property EEE 
of our Lands; and Things of the greateſt Oe - . 7 


Bx the Civil Law, Z. 1. F. de L. Cornel. de falßi, $ ult. pœna falf, vel quaſi falfi, depor» 
\ 3 \ is omnium bonorum publicatio, & ft [ervus eum 7440 admiſſerit, us 1 EP afe 

: lan which is in terminis renewed in the Baſilick ; only in place of publicatio omnium 
Vorsorum, the Baſilicks have plena publicatio, TEASIR ON EVO HG, But Theophil. omits abſolutely publi- 
cotio bonorum, and makes it to be fim ly r u, or capital; the Reaſon whereof ſeems to 
be, becauſe capital Puniſhment included neceſſarily Publication, or Eſcheat of Goods, L. 162. 
4 bon. dam. And albeit the former Puniſhmen expreſt L. 1. holds generally in Falſhood;z 
et there are ſome Kinds of Falſhood otherwiſe puniſhed, becauſe in effect they fall in to 
be Branches of other Crimes. Thus the aſſuming of falſe Arms, aut qui militiam confinxit 
cmcutiendi ws is capital, in Matthaeus Ju ment, per L. 27. h. t. becauſe it is a Kind of 


Loſe-majefty.. 


5 I w by ner it ſelf, 0 at 5 1. Deal 1 55 expreſt in that 
Caſe; ſed pro adimiſi qualitate graviſſime puniendus ef, And by the Baſilicks, there is no Pu- 
1 — 45 thats to that [| ech Kind 0 Falſhood, and ſo it is left only puniſhable tanquam 
ain. Andthough Matt hæ us doth infer this to be capitally puniſhed from L. 3. L. Jul majehe. 

= Yet I think there is a great Difference betwixt a Man's pretending falſly that he is a Soldier, 

W which is that Crime which is puniſhed Z. 27. l. t. and the taking up Arms againſt the State, 
1 a a Rs anne an 


IV. Bie Aus the Crime of Falſhood doth oft-rimes ariſe upon Papers produced before 

the Lords of Seffion, and-becauſe the 'Trial thereof requires an exact, and 100g, and a much 
more tedious Search, than the Forms of the Juſtice<court can allow (whoſe Diet is peremp- i 
tory) therefore by the Ads foreſaid, it is declared, that the Lords of Seſſion are Judges com- = 
petent to the Trial of Falſhood. And albeit that Act doth not expreis their Juriſdiction to be . + i 
- excluſive of the Juſtices; yet I remember, that in an accumulate Accuſation of Theft and Fal- —_ 
ſhood, purſued by the Lord Blantyre againſt Macculloch his Servant, it was found by the Juſti- 
ces, that they would not proceed to judge the Falſhood, but remitted the ſame to be tried j 
| before the Lords, in an Improb tion: And believe, that the Trial of Falſhood in prima in- i 
|  fantia, doth only belong to the Lords, as that of Divorce doth to the Commitlaries; for elſe \ EE. 
moſt of all Falſhoods would be only purſued before the Juſtices, ſceing the Trial there is CE er * 
much ſhorter, and leſs expenſive, than before the Lords, whereas I find not any Action of 
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* 


Falſhood, in prima inſtantia, recorded in all the Books of Adjournal. 
| 5 3 1 n 7 "YOU: en r 5 755 E 2 
1 a Tx:zLords do ſometimes proceed to the Trial of Falſhood, /ummarie, per modum fimphi- ; 
a, q4rele, upon a Bill, without any formal Summons /; and thus they found Binnie a Fal- MY 
fary for counterfeiting the Signet, une 1666, But this they do only in two Caſes, 1. Wen 
the Falſhood is committed by a Member of the College of Juſtice. 2. When the Signet, or 


any Part of a Proceſs is ex recent; falſified, 
Tx x Way of Procedure in this Crime before the Lords, is this: A Summons of Impro- 

bation 1s. raiſed, and continued, and three Terms of old, hut now two only are; by the Re- 

guations, given to the Defender, to produce the Writ called for to be improved. If the Pa- 
ers called for bs not produced, Certification is granted againſt them, whereby they are 

4 eclared ſuch as can never be made ufe of as'true Papers, in any Time coming: But upon 

this n Improbation, whereby the Writs are, only per f ionem jurir, declared null, 

the Party who | Forger 


/ 


e Farty who is called to produce them, is not reputed a „or puniſhed as ſuch, for 
nu c eo caſu de corpore delifts, or that ever there were any ſuch Paper, as is called 
for: Nor was there ever Certification granted, of any further Enquiry made into the Fal- 
ſhood it ſelf, till November 1669. at which Time Certification having been granted againſt 
lome Papers, made by he Tutor of Tewie to Captain Barclay the Lords found they might 
broceed a little further by examiningthe Witneſſes; albeit it was alledged. 1. That this had 


yer been done. 1. That non conftabat de corpore deliti. 3. That by the Certification, res 
erat 7udirata, and 16 the Lords fun, erant' officio. 4. That the Writs being improved, were 
uo longer dangerous, non erant amplius nociva, & nullus potęſt puniri de falſo, ubi falſum non 
erat noctwum; and Albeit it was „ it would be very prejudicial to the * 
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Lords do either approve or aſſolie. 


et becauſe Improbations have a criminal Effect, and tend to take away the Life of the De. 
Fonders therefore the Lords uſe in this Caſe, to ordain the Depoſitions of the Witneſſes to 
be ſeen by both Parties, and both Parties being fully heard to debate in pre/entia, the 


Ils the Lords improve, they have, by the forefaid Acts of Parliament, Power to impoſe an 
arbitrary Puniſhment ſuitable to the Crime: And therefore they do ſometimes 2 5 the 
Forger, to be taken to the Croſs with a Paper Hat, if the Cheat was but ſmall, or the Perſon 
in gr eat Neceſſity; and ſometimes they only ordain the Forger to be impriſoned, and re- 
buke him without diſcovering the Falſhood ; as they did lately to a Gentleman, who bei 
_ otherwiſe. very diſcreet; was by his Poverty driven to counterfeit the Subſeription of 
Friend to a Bond of Suſpenſion. + Sometimes like wiſe, they refer the Forgers to the Coun. 
cil, who, upon that Reference, uſe either to condemn the Forger to perpetual Impriſon- 
ment, as they did Captain Barclay, or elſe they uſe to ſend them to the Market-crofs with 
| a Paper Hat, as they did Tulloch a Notar, for forging a Charter, 4 Fly 1638. But this Mi- 
tigation is only allowed, when the Forger hath been induced to commit that Crime, by the 
Perſwaſion ot others, or by his on Simplicity, and hath ingenuouſly confeſt. 
VII. TXE ordinary Way of Procedure taken by the Lords, when they have improven 
the Papers, and found them to be falſe, is, to remit the Forger to the Juſtices ; againſt whom 
an Indictment being drawn up, and the Aſſize ſworn, the Lords Decreet is read, with- 
out repeating any farther Probation, and the Aſſize muſt condemn thereupon, elſe they will 
be purſued for Error; and therefore the Verdict eo ci bears, fund the Panne! guilty in 
reſdect of the Decreet of the Lords of 'Sefſion. Upon this Verdict the Juttices are tied ex- 
preſly to condemn the: Defender to be hanged, as Halliday for counterfeiting a, Diſcharge, 
8 February 1597. Jane Tarbet for being Aft and Part of counterfeiting a falfe Charter, 
16 February 1600. And » the Falſhood be atrocious, they ſometimes, before the Execu- 
tion, ordain ,the right Hand to be cut off g 


_ Ts the Lords remit not the Caſe to the Juſtices when they find the Papers to be 
falſe, they ordain the Papers improven, to be cancelled in their own prelence ; but 
If they remit. the Forgers to the Juſtices, then the Papers are carried to the Juftice-court, 
and when the Sentence is pronounced there againſt the Patinel, the Papers are likewiſe can | 
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VIII. Tur Second Species of Falſhood, is that which is committed by W 8 11 
Depoſitions, which may be many ways committed. As, 1. By taking Money to depone, 
or. not depone; ff quis pecuniam ad dicendum vel non dicendum teffimonium acceperit 5 20, 
„ . t. 2. By concealing the Truth, or expreſſing more than the Truth, tho*they received no 
oney, L. 16. J. alt. b. 1. 3. By deponing Things expreſly contradictory; but in this 
Caſe the Contradiction muſt be palpable, and not conſequential,” nam" omnir interpretatio pra. 
ferenda eft, ut dicta tęſtium reconcilientur. Witneſſes either ate fuch as were ſworn, and if 
they ſwear falſly, eo caſu, they are guilty of Perjury, ( vid, Tit, Perjury) or elſe. they are 
ſuch as are falſe Witneſſes without an Oath, as Witnefles in Papers, and theſe are 
puniſhable tanquam falſarii, Bart. ad E. , quit, F. ad L, Corn. Clar. b. t. num. 11. And 
of theſe deſign to treat only, at leaſt principally in this Title. FF 


55 | her : % orb "OS Slings 237 Ts. 25 © en CIS SITS . * 

UH who depones falſly in one Point, is reputed falſe in all his De oficion, whether the 
Points be coherent or not: But he who depones falſly only In ert ircumſtances, is 
not to be equally puniſhed, as if he had deponed ful 7 upon the Subſtantialꝭ of what is in- 
terrogate; and yet in both Caſes he is Fa{/arius.- And thus the Lords-ordained one of 
Barclays Servants to be lent to the Croſs with à Paper Hat, becauſe he preyaricated only in 
his Depofition about the carrying of à Letter, tho*that was extrinfick to the Debate, and 
was mainly uſed to try the Witneſs's Honeſty. Oblivion or ForgefulneG® excufeth ſome- 
| war 4 a pena ordinaria falſi, if it be invincibly or Rrongly 1 unde, but not other- 
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WiIrNzSss 26 14 189 falſly, and ſuch as induced Witneſſes, were by out Law puniſh- 


ed according to the Diſpoſition of the common Law, Ad 80. Parl. 6, Fam. V. but there · 
after by piercing their Tongues, and eſcheating of their Moveables tothe King's Uſe, and are 
never to bruik Honour, Otlce, or Digaity, and are to be farther puniſhed in their Narſous, at 
the Sight of the Lords, according to the Quality of their Fault, 5 Mary, Parl. 6. Cap. 48. 
By the Lords in this Act, are meant the Lords of Seſſion, who may punith Witneſſes 2x in. 
cContinenti, during the Dependence of the Proceſſ before themſelves, wherein the Witnel- - 
ſes depone falſly ; but if either the Falſhood: was committed by-deponing in another Court, 
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or it the Lords be fund officio, ag to the Proceſs wherein the Falſhood was committed, es 
9405 the Lords c innot Judge the :Palſhood, or puniſh. the falle Witneſſeés. 4 Sometimes the. 

Lords ordain the Witneffes to be remitted to the Council thus. the Lords ordained 
the Witneſſes who had confeſt, that they ſubſcribed Witneſles, to a_Diſpoficion granted 


dy the Tutor of Towte to his Nephew, to be remitted to the Council, who' baniſhed them: 


And ſometimes: they themſelves ordain them to be baniſhed, or to haye theirPongues pier- 
ced, or to be ſet upon the Cook-ſtool with a Paper Hat; yet they cannot ordain them to die, 
becauſe the arbitrary Power granted by this Act, cannot in Law be extended ad 5 4 gn ; 
nam mortis, as is fully cleared: elſewhere, and therefore che Lords uſe to remit! the Falſary 
to the Juffices if the Crime deſerve Death. But it may be queſtioned, . if the Juſtiees can 
inflict the Pain of Death, in any Caſe upon falſe Witneſſes, ſince that Crime is not declared 


captial by any A: But to this the Anſwer is, that they may, and do inflict captial Puniſh- 
ment upon the Committers ot this Crime, in ſome Caſes. And by the forelaid Act Jam. V. 
it is declared puniſhable, according to the Diſpoſition of the common Law, by which is 
meant the Civil Law; & de practica Witneſſes have heen hanged for bearing falſe Witneſſ, 
as Croy, and for ſuborning others to beat falle Witneſs, as Cheyne, March 15. 1605. and Grabum, 
March 8. 1615. At which Time alſo Dunlop and ſome others were hanged for offering them- 
{elyes to be falſe Witneſſes, albeit they did not actually depone, becauſe they were not re- 
ceived, the Offer having, befors thetr Examination, eos 10 Light E 


JJ /// SEE LL OTCRIGS AR WIPE Bt oC, 5 $4.4," ; 
N. TIE Third Kind of Falſhood is committed by fallifying Money, falſum nummarium, 
which is accounted To great a Crime, that it is commonly excepted out of Remiſfions, as 


way be ſeen. in Crichtoun's Remiſſion, March 15. 1661. This Crime is committed, -1, 
| By torging true. Money without Authority. 2. By coining , falſe Money, and ay ga 


By the Ci 


h, t. 


* * 


ipping dente, ((; which was an Houſe for try- 
frorn, Men who ſhould clip evil Money, 
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are to be juſtified (7 e. puniſhe® 
7. y wh ; dded according to the Law, yet we have 
de falſo nummario, prior to this, except Act 49. Parl. s. Fam, III. which puniſheth 


* 
9 


Home- bringers of falſe Coins, or lay Money, ſhould be delated, and the Delater is tô have 


hanged for forging falſe Money with the King's Irons, July 75 1602. Drummond burnt for 


— 


atrick Drummond burnt alſo, 
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| Which 
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«which Puniſhment. derdgates_ not flow the Horner: a lallieting the dente 


in, 


en competent to this Cr: 


for falſe Weights, in fo far as he going to a 
the People were cheated: But the Diet was deferted, and though 


even for the ill Example, * falſ 


..- 
p puniſhed tangunm purtur /ippoſitas, by the Civil Do, 1 find one.) 
Fea wh who ſhould by. the Agreement, have Iubſeride> the Affigaation, Detemb, 12, 61. 


\ Death, Boer. deci/; 82. And the Midwife. who brouglit in ſu 


ot Falſhood, as . hath- been debited more fally'in the Title of Detorcement, De - 
2 1 find, that Brown was fined for falſe Meaſures; by the Councils Warrant, þ 18 
F 1 gh ppg beaten Fa 625 —_ eue Proſe oy een be t Ry oe hr 

© elghts in the re 8 u a 

ledging, that the deten ven a ht « or io borrowed, or as, 204 un 15 


By. the foreſald laſt AQ, the Sherl, Lords of R 
but their Commiſſion 
therefore it may be concluded that theſe aronot others Ju 
1 this C had deen unnsceſſury. 00 


Tut uſing aſs a longer Ell or Yard, 4s aſs puniſhable, We it woulls appear that 
here the 1; robe himſelf is only prejudged, for. he may receive, as well 'as' give out 
it: nor . the 15 e mt a Man uy Wer nf Meaſure to his own Diſadvan 


age. 
I find alſo that there was a Merchants en 


ile * "IRAN are rt 
re bs fate vapor a Year ; and 


competent to this Crime, 


bunte befbje the lune 5 1 160 
arket, dragg' d his Tobacce after the Bot 

in the Salt-water, which made it weigh more than otherwiſe it would have done, and fo 
the Defender alledged that 
this was 7 for keepin mos Tobacco from drying too much, and mouldering into Pieces 
yet the Magiſtrates e had tined him formerly for the ſane Fault in 20 Pounds Scots, 
aybitraria tenerar qui in ſha mercathra eddit inutilt ut 

PR arenam, &c. aur ſpecies aridas detinet is loco umido, Carp. N 


5 Varhuoen is alfo comin by aſſuming a falſe Name, vid. Selina, lv 
ſeating one Perſon. for another at the 1 2 ng of hy ery, 4 5 Wo falſe Fabel e ur wh | 
ure, having made uſe of à falſe Perſon, who Jefithed bie to de 't 1 


ed nen 


Tus ſuppoſi ppoling afalſ Birth thet ir toſay, the laying in one Child for another, ls puniſhablews I 
falſe Decd, with the Puniſhment of Fal od, th reh Men are cheated out of their Eftates 
L. ad Corn. de falſ the Words whereof being, per de. 9 capitir ſubeat, is Bund to extend 
ch'a falls Child, is puniſhed | 
alum . capitis was in this 
eat Cheat, and doth 


Death, Feency, deci]; 90, But! find that Fri. relates, that 
L extended no. farther than Scourging: But yet, fince this was 
ſteal away an Eſtate trom the righteous Heir, and ad ulterates the ing, it ought to 
puniſhed as ſeverely as Theft, eſpecially fince it can be committed onh by ſuch as being tro. 
ted, aggrege their Gullt b y their UnfaithfulneRs. Thie DI by the Latins, nu 


vans by the b a 


115 
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Stellionatus. 3 Os Fx ps 


i. Po ora Kin of n by the Croll Low, 1 Th 


n E Heart of Man is Jecelful above 1 wh ſuch * Ka converſint 
"n Bufineſs and Courts of Juſtice, have found that Cheats do amongſt, Men multi- 
1 and vary themſelves into ſo ag Forms, that * were ſaneed to invent 
gener: 2 of Srellionate, under which they migh Cheats, and thence 
fre Maxim, L. 3. N. bh. t. ubicunque . 2 W 4 l ebenen, l 
mus : Nhach mult be interpreted and reſtricted in ite Generality, bythe prec 
Jeeben objici 7 | dolo quid fecerunt ; fo that to — In Eine kt b it is requi- 
fire that there be a t or Hr orcs s abey od anesy room Name, for there 
are Frauds which cannot be comprehended * dis Title, * a 


ng 


— 


4 F) | ; n 
\ 


II 


vel 


ing deal. The ordinary Specles of Stellienate in the Civil Law, are to fell, or impigno- 
rate, or to give for Payment fraudulently of our Debt, theſe Things whith belong to otheryy 
and to corrupt or changs Merchandize which we formerly fold: To exact likewiſe Debt 
which was formerly paid, and knowh to be pald, is Stellionate, Z. 29. mundi / but the 
raving of It 1s mo eriminal, if Reſet of what is craved follow not upon it, Bartol. ibid, 
And © far is receiving criminal, that the receiving Payment of a Debt formerly paid, ts Stel- 
| Honate, though fimply craving without recelving will not infer it; but it is moſt obſer v- 
dle, that Fraud is (ill requiſite to the Conſtructlon of this Crime, and its Eſſence,  * 

I. By our Law we have no expreſs Statute agalnſt Stellionate, except only A& 140. Park 
1 VI. which bears, that no Duty ſhall be allt oned to Two ſundry Perfonawhſchte cyimen 
Seelfionatur of the Law. From Which Act it is to be bbſerved, that our Law preſuppoſes the 

UW Civil L to be our Law as to that Ciime, for it does not determine what is to be accounted 
= Ctellionate, or appoint a particular Puniſhment for Stellionate, but . declaratorily; 
mat the diſponing Duties or Rents of Lands to feveral Perſons, ſhall be accounted DW A 
Far; and therefore, Whatever was puniſhed as Stelllonate by the Civil Law, may be pu- 
nithed as ſuch by ours, not only a pri, or by Extenfion, but hy Approbation, the Roman 
Law having by the Allowance of that AQ become ours, and therefore the making of double 
Alſignations or Diſpoſitions of Lands, or of any Thing elſe befides Rents mentioned expre- 
ly in that 0 is puniſhed as Stellionate in our Practick, which is warranted likewiſe by 

the 105 Ah, arl. 7. Fames V. 0 „ hf | £4 Fa 


By which AR, though Stellionate be not m 


„ 6 © S649 


* 4 
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* 
* 
= * 
EY 
o 


which, Ad ellionate entioned, yet it is thereby puniſhed; for it 
; there declared, we whoſotver makes double Been of Lands, be ſhall be called at the 
King's Inflance, and puniſvt at the King's Will, But it may be doubted, why, double All- 
eulen ſhould be puniſhed as Steſllonate, ſeeing qui rem 1unamduobur vendit falfi ot reur; 
I L qui drobir, a L. Corn. de falſo. In anſwer to which, I conceive we mutt diſtinguiſh 
= betwixt theſe who, whilſt they are ſelling, being defired to clear, if the Thing offered to 
= be fold, hath been 2 vid or not, ſay that it was not; in which Caſe he is guilty of 
a manifeſt Lie, and ſo of Falſhood: But it he only fell one Thing twice, without denying 
that it was formerly ſold, or was not his own, then he is only guilty of Stellionate ; ſeeing 
thongh there be a_ Cheat in this Caſe, yet there is no Lie: An Inflance whereof fell on 
in my .own Experience for there being two Writers to the Signet of one Name, and 
Money. being directed to one of the two, the Bearer dellvered ſt to the other, as due by his 
Maier to him. Which Caſe was thought, by thoſe who conſulted it, to be Stellionate te- 
ing tough the Receiver had not ſaid to the Bearer, that his Maſter was his bebic 
tor, yet he ſhould. not have received the Money, for he was obliced to know 
that the ſame was not due to him; And yet according to Farinacius's Opinion 
(who thinks, that doi i committendo tantum inert fellionatum, ſed non dolns in o- 
mittends ) it might be debated that this Caſe was not Stellionate, 1 the Receiver of the 
Moog). was only guilty of Omiſſion, in not clearing the Bearer's Miſtake, But I differ 1 
from . Far maczur, tor ſeeing dolusr in omittendo may be be a great Cheat in it ſelf; an 
that the Party wronged is as much leſed thereby, I know no Reaſon why the one may not 
infer Stellionate as well as the other: And albeit 'dolus in omittendo were not Stellionate, 
yet this Caſe was, ſeeing the Reſet of Money ſent to another, is more than Omitfi- 


[3 9 


o 
' 

7 
* . 


— 


B that Ad Fomes V. it is lixewiſd declared, that Superiors receiving double Rejignas 
tions, [ball wv. of at theſe who han double? Gen, And certainly that Part of the 
d was moſt juſt, ſeeing, if the Superior was Conſcious to the Deſign of making theſe 

ouble Refignations, he cannot but be Art and Part of the Cheat of making the double 
Diſpotitions whereupon the Refignation flowed; and ſo ſhould be equally puniſhed: And 
in effect, a Superior granting new Infeftments 7 divers Reſignat ions, to divers Perſons; 
does grant double Rights; for to grant a new Right upon the old Vaflars Reſignation, is 
diſpone: And ee the Buyer is aan e y theſe Reſignations, than by theſe 
| . Uiſpolitions upon which they flowed, ( that being a more complete Act than the —__ 
it were unreaſonable, that the 1 5 ſhould not be puniſhed as well as the Seller. And 

| Ma becauſe it is not preſumed, that any would cheat where there is no Gain, and that the 

Superior in receiving. Reſignations. in favorem, gains little; therefore this Part of the Af 


u how in Deſuetude. 


I find likewiſe, that other Species of Stellionate are puniſhed by our Law, as anno 1634. 
ane Clark was purſued, becauſe a Sword being ſent by Cuthbertſon to Mowbray a dts x 
ippet, Clark did ſay to the Bearer, that he was. Aowtray, and fo took the Sword; which 


Libel the Juſtices: would not ſuſtain to infer Falſhood, but tanquam crimen in ſuo genere 
_ and yet L. 13. N ad L. Corn. de falſo, afunptio falfi cognominis eff crimen fal. 1 5 
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that 
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Deciſion 


Tus Puniſhment then of this Crime could not be certain and determinate, ſeeing the 
Crime is various in its own Nature, .but it is arbitrary and puniſhable. at the Diſeretie 
of the Judge, according to the Circumſtances and Meaſures of the Fraud committed. An 
it is called Ste/l;onate from a Serpent called Sellio, which is beautified by ſtarty ots, feb 
latis. guttis diſtinctus, and is the molt ſubtil of all Serpents, Pin, Lib. 30. Mat. Hip. cas 
| | J EV.. 1 "I ard 82 Ran 


1 


oel 


bat is Perjury: and the ſeveral Kinds thereof. 
2. Whether he who / 
' miſhable for Terjury, . — 


Jury. 


Whether theſe who perform not their Parents Oaths, are putttſhable for Per 
. Whether Witneſſes who depone faiſly; can be convitt of Perjury, upon the Depoſition 
Whether a Judge or Advocate violating bis Oath | de fideli, | be puniſhable for Per. 


J. The Puniſhment of Perjury by the Civil Law and ours. . 3 1 W 


IN CE Witneſſes can, by their Depoſitions, take away the nine the E. 
% ſtates of ſuch as are the greateſt Men, or have the greateſt Fortunes; the Law which 


CJ rep 
verend Fear of an 
if they ſwear fallly. x. „ 


I. PERI VR is defined by Lawiers, to be a Lie firmed) 
cauſe it is not preſumable, that any Perſon would both be 
- ed as to call GOD to be a Witneſs thereto, therefore Lawiers have very Juftly dehe- 
red us a Brocard, that Perjury is not committed without Fraud, znterpretatio fatienda of 
ut evitetur perjurium. And from this Principle they have deduced, that 1. He who ſwears 
hich is falſe, believing it to be true, is not to be puniſhed" as a Perjurer; for in ef- 
fect he doth not then lie; and ad Clar, num. 13. 2. If the Perjury could have prejudged no 


ſed that Truſt in them, doth very juſtly overaw them- in de oning by the re- 
ear of an Oath, and by threatning them with the ſevere Puniſhment of 


Man, Clar. num. 11. becauſe it is not to be preſumed, that a Perſon” would perjure him- 
ſelf, while he could have no Deſign: And from this may be likewiſe inferred. 'Þ 
quence, thar Perjury ſhould be hardly faflned npon any Perſon, for Marterx of yery fad 
Conſequence, ſeeing as de minins non curat pretor, ſo it is not preſumable that a | 

ſpecially of any Integrity or Honour, would incur that Guilt: Aud this was alledged for 
Mr. James. Row a Miniſter, when he was purſued, for perjuring himſelf, by Sir Thomas, 

Stuart, anno 1667. for the Matter of five q ounds Scots; bat this Point was n or dec ded: 
nd albeit I think, where this is joyned with other an Bice? which may, rene r the 


Perjury be clearly proved, I think it ſhould be puniſhed: And in no Caſe ſhould the Juſti- 
ces refuſe to put the Pannel to the Knowledge of an Aflize, becauſe the Matter wherein 
the Perjury is alledged to have been committed, is very fall; but it is puniſhable, if at 

- firſt it might, though thereafter, ex events. it proved not prejudicial, as if the Writ was im 
proven by a A cation; yet the falſe Witneſſes are thereafter puniſhable, though, at the 
ime of the Inquiry, that Paper could prejudge no Man, becauſèe of the Certification. 
It was found in Barclays Cafe, February 1670. 3. Where the Matter is difficult, it is pre- 
ſumed, that the Swearer did not underſtand then, that he did perjure himſelf, Clar. num. 
10. but if the Swearer did not take Pains to underſtand the 
deponing, I think the Difficulty ſhould hardly excuſe him. 
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* dep ones . 1 be true, be 5 1 | 
Whether he who promiſes upon Oath, and performs not, be "puniſhable for Per. 
| | OE ee She 2 


ſwears only, that be believer what 


of other Witneſſes. . 


Jury. 
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udicially upon Oath ; but be- 
lo mean as to lie, and ſo wick- 
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Have oft-times thought, that Men ſhould walk legally, not only in Obedience, but 
Gratitude to Law; fince the Law takes ſo much Pains to ſecure, not only our Lives 
| and Eſtates, but eyen our Honour and Reputation, and will humour us fo far, as, that 
Suſe we will think Railery'a Misfortune, it will therefore puniſh, even thoſe who offend 
| [-Ix3vxy then, in its more comprehenſive Senſe, may give a Name to all Crimes; for 
n Crimes, are Injuries : But Injury, as it is the Subject of this Title, is the ſame Thing with 
Contumely or e It is divided, by Lawiers, into ſuch as are committed by Thoughts, 
BS Dccds, Words and Geſtures: But the more received Diviſion is, that Injuries are either 


ml 
, 
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IL VI IAB AI Injuries are theſe which are committed By unwarrantable Expreſſions, as 
W to call a Man a Cheat, or a Woman, a Whore; but becauſe Expreſſions vary according! to 
W the Intention of the Speaker, r the Words can allow of no good Senle; as 
4 Whore or Thief, Or that there ly Rrong Pre ſumptions againſt the Speaker, the iaunissai 
= onmns, the Deſign of injuring, as Well as the injuring Words, muſt be proved, and the 
Speaker Wil be allowed to purge his Guilt, by declaring: his Intention, L. 3. 9 8. 
de injur. and his Declaration will, without an Oath, he ſufficient, except the Offender be 
burdened with contrary Preſumptions, Berlich. concluſ. 60. num. 18. Lawiers therefore re- 


aquire in libelling Injuries, 1. That the particular Expreſſions he diſtinctly condeſcended upòn; | 
i 195 5 0 eu called me N ne ſaid ſome ſuch Thing, ſufficient, 2 
Words, but even the Pointing of them does alter the Eſtimate of Injuries. 2. The Pur- 
ſuer ſhould libel the Deſign of injuring, except the Words infer fo clearly an Injury, that 
there is no Neceſſity to libel the Deſign. 3. That the Purſuer who was injured, did I 
revoca- | 


| reſent the Iojury, and took what was ſpoke, for an 1 3 which the Lawiers c 
| tio injuriæ ad animum. And it is ſufficient, that this Diſſatisfaction be ſignified, either o- 
penly and expreſly, or by ſome other Acts which teſtified Diſcontent, ex incontinenti quis inju- 
riam debet ad animum re vocare,alias ex intervallonihil facit, ſed injuria remiſſa ce nſetur, 9 nl. 1 = 
= _ And the Reaſon of this ſeems to be, becauſe the Eſſence of a verbal Injury conſiſts 
in didlatisfying the Perſon to whom the Words were ſpoken, and Words are only Injuries, 
if they be ſo taken; and therefore if they were FEA at firſt to be no Injury, they were 
then no Injury: And if they were not then an Injury, they could not afterwards become 


; , | 3 


| $ixex then Injuries are eſtimate according to the Deſign of the Offender, it follows na- 
turally, that Men who are Fools, Idipts; very young, or very drunk, are not puniſhable for 
verbal Injuries, except the Offender. did become, drunk upon deſign to offend, fi non ex 
Propuſito, ſed ex 7 97 deliquit ; and great Paſſions which break oft all deſi gning, jaa is non 
Hekatd ira excuſes alſo in this Caſe. As alſo for the ſame Reaſon, the objecting true Crimes 
are no Injury, if the Objecter deſigned principally not to offend the Perſon guilty, but to 
inform he Commonwealth, or to defend the Speaker's own Honour. And upon the firſt 
Account, it was found, that the detecting wha! the Commonwealth was not much concerned 
Uly 


as an lad, os Be. £8 145. And upon the laſt Account it is thought, that 
do give aMan the “ie, is an Injury, but that it is no Injury to ſay, you ſpeak not the Truth; for 
in the one we defend our own Honour, but in the other we oftend the Honour of the Speaker: 
And Cuſtom has made the Expreſſion paſs for an Expreſſion, to be uſed when we deſigu to 
offend, | The relating likewiſe what we heard from good Authors, who deſigned no Preju- 
dice, is alſo ſufficient to defend againſt the Puniſhment due to Injurers; as was found in the 
e u Jÿũs 
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or to ſay flaun 
mum. 31. Fs 


Court of Savoy, Cod. Fub. de injur. def. 5. Yet ſometimes Injuries are inferred, not only ig, 
| expreſs Words, but even from the preſumptive Meaning of the Speakers; as to look in 1 


to ſtrike him in publick, or by ſtriking him, or riving or abufing his 


is puniſhable. 
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Man's Face, and to ſay, Iam not a Liar as others are, A ict. g injuria, tit. de periur. .,. 
tingly, yon area fine Churchman, Jacob. "ge bello viſu, F% . 2 


m RI z Ichurles are comthitied, by Hindiing 4 Mad to aſe what is his b n, by w. 
moving his Seat out of its Place in the Church, by giving a Man Medicaments which m.] Wl 
affront him, by arreſting his Goods unjuſtly, by wearing in contempt what belongs to and. 
ther Man as a Mark of Honour, by raſing ſhamefully a Man's Hair, or Beard, by ering 
Clothes, or his Houſe, 


* 


and many other ways related by Berlich. concluſ. 69. 
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IV. Accornincto our Law, verbal Injuries are puniſhed only by the Commitſfars, wh, 

are judices Chriſtianitatis, Scandal being a Church Cenſure ; and the Commiſſars do in- 
flict pecuniary. Mulcts, and make the Offeuder do Penance at Church-doors, or otherwiſe: 
Nor do ordinarily, the Lords of Seſſion, either advocate ſuch Actions, or modity their 
Tu Council: do uſe to remit to the Comtmiſfars ſuch Purſnite, and refuſe to try verhy 
Injuries done to private Perſons, as in the Caſe of Strachan and Stratton: But If the ver. 
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bal Injury was done to a Magiſtrate, as if any Man ſhould call him a Knave or a Fool, then the 
Council uſe to fine, and to puniſh even verbal Injuries, as in the Caſe of George Cample} 


and the Bailies of Inverary, 1666. Or to a Privy Counſeller, as in the Caſe of Mr. Aer. 


nanaer Spot ſivood and the ſuſtice-Clerk. And tho? verbal Injuries are extinguiſhed by the 


Civil Law, if they be not purſued within a Year, or by poſterior Friendiblp; for the Law z 
moſt deſirous to paſs by ſuch imaginary Crimes ; yet in George Campbel's Caſe, aſabſequen i 

_ Reconciliation was not ſuſtained as a relevant Exception, becauſe it was not very expreſ 
They puniſh alſo /candalum magnatum, bo VO OO et Onges 
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„Ta criminal Court likewiſe puniſhes verbal Injuries; if againſt Magiſtrates, 'but will not 
ſuſtain a Purſuit againſt private Perſons, for tho, 11 of Novem. 1672, Aiman againſt Cir. 
, Hor would they ſuſtain a criminal Purſuit, for calling a Minifter perjured, vid. Stuck, 
deci/.' 108. where he tells us, that it is the preſent Cuftom of Brabam, not to ſuſtain crimi. 
nal Actions for Words, except they be l againft Magiſtrates in the Exerciſe of their 
Iniplagmett) wide Zink, fi d v. dit. OD os 


, 
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Rua Injuries may be purſued before the Council or Juſtice-court, and the Puniſhmen 
cb ß ; ³0’⸗h⸗Ü⸗Ü⸗h˖· ( VVT 

V. Ir aMous Libels, 7ibel/; famgſi, are the moſt permament of all Injuries, and therefore 
are _ ſeverely puniſhed, and in it the Offender ſhews more Deſign, and therefore is more 


H who writes, diQates, or affixes infamous Libels, or cauſes write, diate, ar att chin, * 


H who finds an infamous Libel, and ſhews it, though to one only, is puniſhable, if Ma- 
lice or Deſign can be proved, elſe not; for there is nothing more ordinary, nor more in- 
nocently done, for the moſt e toſhew ſuch Libels. Whether dolus malus E animus inju- 
riandi, (a Defign to offend ) be preſumed in this Delia, or muſt be proved, is much con- 
troverted. Bertaz. confil. 237, affirms that it is preſumed. Farin. queſt, 295. affirms it is 
not preſumed, but muſt be proved: And I incline to this laſt Opinion, ſeeing infamous Li- 
bels are not now ſo much reſented as formerly, Cũſtom having much allayed the Pique which 
uſed to enſue thereupon ; and that Cuſtom defends from all Guilt in this Caſe, is moſt leart- 
edly maintained by Coler. deciſ. 154. where it was found that Stationers were abſolved, 
though they ſold infamous Libels, becauſe all Stationers uſe to ſell fuch 


Ma vx Things do likewiſe in this Caſe leſſen the Puniſhment, a that the Pannel is a Mi 
nor, was provoked, did tear it before it was fully written, or after it was affixt, or confeſt his 
Fault, and faid he did it only out of Paſſion, or Curioſity, or if what was faid was true, Ber- 


lich. concluſ; 67. 


TH Puniſhment -of this Delia Was of old | ardites Paul: lib. 5. font. tit. 14. but was 
made capital by the Edict Yalentiniani, & Yalentis, L. unic. C. de fameſ. libel, But 2 
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banged for fayihg, that he wiſht'That 


mater of | Edinbargh, was ase for 


ſenting them to the fin gdo 
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ac it arbitrary by the preſent Cuſtom of Exrope; and ſo it is wich us at preſent in Scor- 
7 2 who {Oh | 35m 4s abuſed, or where a capital Crime is alledged Againſt any 
Mau, for eo ca/y infamous Libels are 8 by ' Death. And thus Fleming was 
dhe King wonſd ſhoot to Dead, aud die of the falling 
Siokneſt, 17 May 1615. But in this the Words 8 ſpoken, for the Speaker ut» 
tered them, becauſe he had Toft a Plea But ſometimes the Speaker is only ſcourged, and 


baniſhed, as Tech Was, 13 March 18. for abuſing Conſtables, and bidding the King, 


the Council and them kiſs tis Arſe; and fwearing he cared not 4 Fart for them, which 


Words appeared, both by che Speaker, and che Contexture of the Words, to have rather 


goed from Folly than Deſign. And: Spot/wood, in his Hiſtory, relates, that the School- 
flowe Tony difperting Libels againit the Regent, wherein he 


. ; * 1 22 * . 8 PR; 
charged him with being guilty of capital Crimes. 
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VI. Lixz.co- this Crime, if not che ſame with it, is Leaſing-making, hereby Hatred 
and Diſcord may be raiſed betwixt the King and his People; which was puniſhed with Tinſel 


ur Law calls it) of the King to his People, is panithable in the ſame way, 
e, Tart. 6, Janet V. And tho the flandering of his Majeſty might have been 
Feaſon of the firſt Act, yet we ſee, that our Predeceſſors did not think pari- 
n lufficient in puniſhing Crimes: Upon which Acts a great Perſon was found 
D for writing a Letter, wherein the Parliament was flandered, 1662. But this 
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2. How by the Civil Lap. 


* The Explcation of our Act of Parliament in this G 
4. Hou the Civil Law and ours differ in this Point. 


j 


che 98 A, Parl. 6. James IV. itis ſtatuted, that no Sheriff, or Officer, ſhall poind; 
or deſtreinie the Oxen, Horſe, or other e to the Plough, and that 
© Jabours che Ground, the Time of the labouring of the ſame, where any dther Goods, 


or Lands are to be appriſed, or poinded, according to the common Law, 


ll. Tur common Law, to Which this relates, is L. 8. C. quæ res pig. oblig. poſſunt. pigno= 
rum gratia, aliquid quod ad culturam apripertinet auferri non conventt ; and by the ſubſequent 


euthent. ibid. agricultores terrarum ſecuri ſunt, ita ut nullus inveniatur tam audax ut perſo- 


. ' har, bover, & agrorum. inftrumenta, aut fi quid aliud quod ad qgrorum ruſticorum operam pertine- 
4, invadere aut capere praſumat; & ji quis hoc flatutum violare preſumpſerit, in qua 


ruplum 
ablata reftitutat, & infamie not am 725 jure incurrat, imperiali animadverſione nthilommus * 
dus ; and Maranta de ordine jud. part. 6. att 3. num. 31. relates, that this Law is confirmed 
in Sicily, by an expreſs Statute': And all theſe Laws ſeem to be founded on Deut. xxiv. ver. 
6. N Man ſhall take the upper, or nether 17 to Pledge, for he taketh a Man's 1 7 to 
Ci. 8 2 of a iis: Teeage, 


of Life and Goods, by the 43 A@, Par l. 2. James I. Likeas any Miſrepreſentation- (or evil 


2 „* 99 


"tr Gronen W FORKS. V 


— E ele as Se otirens out of Phil; chick are 4 == 5 cat 

| *L, cum th [anions gs. conſurrasef: de n wel iyfruments ao. — 
0 a a „ ; 4 

5 il. Br the fotelud Ad of Parliament; ihe Folding of. ſuch Goods «fs , in N. 


Time of Labouring, but it is not declared to be A Orime: And the Lor 1 
mary 16655, purſued the Officer of the Court of Co/ me tor Wein ing Ns of 00 gb 
that ng, CI 


. 


Oxon, when'they were labouring, before the crimina 23 2 We 
minal Purſuit could be founded upon this Act, ſeeing noch eps be Cx el 2urſn( 
but that which was made a Crime by a ſpecial: Statutes K 0 pl 75 ion wa 
annexed.” Likes by'the conſtant Cultom, many Actichs of 45 > own upon thi 
| 1 ingot Ever e e an 455 a N 1 5 le d,t x 


that + Sane Species an e 75 PH 7 FOG es ſuch Fach 
| konform to the common Law; and by the common or Civil 95 
dy che Lameabope-ited, And; whereas, 12 oe that i 
—— where. Mr aw anne xes 00 155 
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of pulls. were oaks 3 there could no > Dea en as ö Eufulh 1 Jabs fab fre 
tore, &c. which are uſual in other Caſes, be proponed here, Leing though the Executions 
Were formal; and the Decreet NN they e irreduci ble; yet to poind a h- 
bouring Ox in labouring Time, is in all Caſes unlawf aft ratio legit, 1. 


ul, & im cefſat hoc c 
The Defender could not plead the Benefit of this Act, e i e firſt acknowledged, that 

the Wrong here committed was a Crime, for 8 a runs V in ſuch Caſes as may be ci- 
villy or ar n : 


IV. Ir is obſervable, th that albeit this AQ les to the > common 1 yet che Aiffer in ma. 
ny Points, as, 1. The Perſons of Labourers could-not-be-apprehended! by that Law, but by 
ours they may. 2. Bythat Law no Diſtinction is made, whether there were other poindable 
Goods or not; but by ours, theſe Particulars may be poinded, or Lands may be appriſed; 
and therefore. ſuch as raiſe criminal. Letters upon, this AQ, ſhould: libel, that ſuch Goods 

were poinded in labouring Time, and that the Owner, or Debitor, ha ther Goods and 
Lands, againſt which the Creditor could have had Execution: Albeit ! think, he is not 0- 
bliged to prove this; but that this is ex eorum numero que allegari, ſed non, probari debent : 
Yet if the Meſſenger's Execution be produced, bearing, that he ſearched, and could find no 
other Moveables, I think, that eo caſu the Mefſenger's Execution ſhould make Faith, except 
the Purſuer offer inſtantly to condeſcend upon theſe other Moteahies that 3185 5 

| 550 be ready to youre: 8 1 beep th 1977 M bs be bf 

ppriſing, that he ſearc ut could find no Moveables, t ev thit : 
contror . will be received, for elſe all Com 2 — 3 : Yet] 
think, that the Caſe is not alike here, for the Act $my 2 expre 258, it A Bold be ft ſufficient 


to defend againſt a Kune, ( hou not to ae bl dee thay her N es 
were nt. _ 
wy 


8 the 


Unpen the Prohibition of this Ad, are 8 
cannot be 14 | 


in the Plough, but theſe Horſes which lead Foggage, for — NE; 2 Lan 
boured; an 10 the Reaſon. of the Law extends to them: Likeas the AQ 9 
7 


i BS 


reſſes ſeparately and diſtinly, Goods pertaining to the Plough, 
r are theſe ords, that labour 12 — A ow bd 
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me; and therefore Goods that had once tilled, 7 
tis then Labouring is as neceflary 28 in the- Spring ; an 
5 of November 1627. and the 22 of Nor 5 2 1628. 
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1 matterful Reifs, before they ein proceed to fognolce thezeupon.;, but norwithſtanding 5 
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 Conclufions, 1. That the Thing violently p poſſeffed, tho 5 by Ba pe cies St bale, 5 h 
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mote by à maſterful Reif, ought to be Feed Hail /Jl Mint 2 
y e his* R ht; and i 


_ that 'tho%he who took away What was his Oh, codld” inftantly Prove his? Right; an 
this holds, where the Violence was only committed by a ſimple Riot, 5 5 by aItr6 
Conſequence, hold, where the Thing was Bene away by ſuch Fo! t Means, as amo 
to a Crime; and ſp this mould be no goo Ather Againſt ac Fänge, or. civil 
ſült. 2% Not-ollly isbt the Thing to be reftor eth but even 1115 bl „ wh, ih. 

tromitted win his Own hy open Force and ViSlehee; is puntthible; * che Law Ui 
alldw, that any Man ſhould'be Judge to himſelf, b t. müclt les, that de * Mould "iſe Vt 
olence and Force upon any account, ant _— were to invade > Of. Fees Ute ee 

IF in it felt” a Crime. a e e 5 . 
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H 18 third Conel afion. 18, that Wa any Man 5 ge Force or Violence extort "wy ano. 
mer, a Wirit or Obligation, which e could Habe Oßliged him i Law 10 grant, that Totte 

oy is not only p nithable criminally, but che 'Deed 0 7 is reducible 32 a civilPurſhiy | 
| as was found in Fanilary 16. Tho it was alledged there, thatſach Pörch n might” be en, 
minally puniſned, yet the Deed ſo granted, "could not he re iced; ſince ſai 8 re 4 3 
reſtored 


only reducible, Where ſomething might be réſtored, but Perc not ung d. 

3 ſince the Diſpoſition alledged to be extorted by 35 depen pended upon a former Minute, 

= by virtue whereof the Granter could rk dell led to have Tafged the fare; 15 

1 this was the ſame Caſe, as if a Creditor ſnould one his 1 Force, to pay 
what was his own; in which tho the Force be'pyniſhable, Kee the Hebitor c 15 

peat what he had juftly paid, as is clear,” not only By comtnon! Setife' ant? Reafon | 
uod met. cauf, Julianus a, eum qui dm het debitots fab 
vis 1 ee + hv - Aan fr 


"td, 0 En proper nut uramt a 7 

non "Poſſt in Julia um db vi int ialſſe: @. To E 
425 there cduld be nothing more diſzdv e i the pee en ks Ke | 
nor a greater Ufurpation'againft Authority, than al every Man ftiould be is own' Fi Jag 1 

and force the Execurioner; and the Law ju 'prefymed, that he had po Tepal Righ gh, wh | 

would we pyrſue it in a ſegal Way; and i this-were' allowed, every Mah Would diſe 3 
own Suſpenſion himſelf, by forcing his Debitor to paſs from it, and woulck fofce the” Hit 
of his Debitor, to give him Bond, or his Debitor himfelf to falfil alt Minutes withonts 
legal Purſuits: Every Maſter wonld thus thruſt out his Tenants, and every Creditor eg 

| his Debitor to pay, by carrying him away Prifoner, and when he were per Length, be 
would alledge, that ni} illi deeft.” And as to the former Law, it was anſwered, that ie 
Civil Law, in Deteſtation of Force and Violence, did Pay three ſeveral Remedies to the 
Perſon violented, vis. ediftum prætoris quod nietuſ cauſa, &c. lex Fulit which puniſtieth ts 
” Force as a Crime, & decrerum divi Marci: All which Tes are expreſly mentioned in thit 
85 Title, and tho' by the old Edict, and the lex Julia, he who forced his Debitor to Pay 1 5 
was juſtly due, could not be by theſe Remedies reftored, quia nihil deerat bim aſſo; a 
Law formerly cited does prove; yet ex decreto divi Marci, which was poſterior 0 ik ; 

| Remedies (as Marcus Lntoninus was long poſterior to Julius Ceſar Y even he who: took 
Payment of his own, could not Foo himſelf by alledging upon his Right >: Which er. 


cellent ou is ſet down IL. 13. od metus cauſa; utſquir i Ba obatus "$16 Erit ren 
ullam debitoris, vel pecuniam e, 1785 Eiter pr, Fu 


non ab ipſo Jo? 2 oute 2 Ant ullo judice, temere 1 


fidere, vel accepiſſe, iſque ſibi jus in eam rem dixiſſe,” jus credit? non habebit. And Faber 
; that Law, doth excellentl edi ude, that this 2 a 2 50h Supplement of che former La 
| And Cujacius allows this Remedy, not only to the x ublick, Pa t even to the private Party 70 


for qugſchi jus dicit, jus crediti non hubeßit, Yhich implies an ann ulliſg of the Deed, pubad pft 
vatum inter ęſſe. An Cujacius obſerves well, that the Party forced, Sb, contitere ; and +4 
can it be imagined, that the Law would ordain the Extorter to be uniſhe d, ch and yet 
reſtore that which was extorted ? the Publick's Interęſt reſulting only from the r ke 
jury done to the Party: And as the Fisk uſes not to purfue 7 an FFafcrmer, fo 5 
private Party injured would not inform, nor concur, Ace he could not expect any Ref 
ration, and thus the Crime and Injury would remain unpuniſhed: But even” actorditiy to 
the L. 12 and 14. ſo much founded on, it is moſt clear, that they were not in the Cafe of 

theſe Laws; but on the contrary, that even by thefe Laws, the foreſiid Principle is jſt 
| fince Reſtitution i is ſtill to be granted, bi actori aliquid abet, G 2bj damnam inter venit; but 
ſd it is, that in this Caſe the Purſuer is extremely prejudged dy this Diſpofirion ctaved to be 
red wced 'ex capite met ui, ſince if it were reduced he an eaſily defend — again 
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ed Minute, upon many Gringh 455 r ede It was alſo urged, that tho? 
. n the Law reſtores e onl io when they are leſed, fince that 
Remedy is mainly "inrodo 8 or their ase FF AI ex” capite meruy, 
the Law deſigns mainly, th hat nb. Man mould ue Advantage by hisown Oppreſſion, nor 
no Man be obliged, without As wn ps ly fo it reſcinds the Deed, tho? the Party be 
not leſed, and the 1 pet Vs, quod en. non habebo, without 
conſidering Lefion, & EM nor xt, W's is reducbile, And 
ſpoliatus oh... 1 75 omnia reftituendus, | 


it was Ne that the mer 1 57 6 
2 hold 1 5 the Thing was Five, \ becauſerhat could be eafil; 


Syed; but not in Deeds ext v W to Force? depending upon inward | g „ 
N of the . could not fo ally be diſcovered;' ande Sund 'be* ym miſtaken. ors 1 
i e os ano ds einn N | 


To this it w | alGreroaty chow tho".thoſ"aws\ diner r mectelbes vet eicher of thein 

:nfer Reſtitution, as we ſe alf alongſt che Title 400 mern cu, und in the Practice of 

our Reductions en capite metus.. In both which, Deeds extotted 93\compulon, are redu- 

cible, and the Perſons injured, reſtored apaihſt"theni;" and finde dir rompulſioa can infer 

| nay Prejudice than vit ablatios, fince fy blau Can ofly fob us of Moveables, wheres 

bon plum can roh urtof bur Eſtates; it were ſtrange, chat the Law ſhould not 

1 1 85 mittel Perſons moſt where they may be moſt ured nor can it be denied, 
be tine: Oompiiln falls as mach under Seals, and ſo" can” Be as etfily proved as a Spulie 5 

can. For tho it may be doubted, whether ſome Degrees of. Force, mould 2 infef Re- 

ſtitution, yet the Probation of theſe Degrees, if once admitted, is ah” eaſy. 


Tu Crimhes\anfivering} in the © gente Oppreſſion, were vis þu Blica, 611 W 45 

TH Ge Thoſe were puniſhable; L. Julia de vi lica, who raiſe - Arms,'or did vio. 
Men: ont of theit: Houfes or Bands, u _ aloe; fre T0 tvb Tere, 
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Le 4 2 þ. aqud & 'ignis inerdiGtio;- Theſe were: guilty of vir Private, whe 
55 4 e . W War the Gontieaion 0 The chird Parte 


, 5 * $474 FR * 4 by k 


FE a 
2 
s | . %P "Wok . 55 
f ww Tx 8 3 » $73 ; 4 44 F * „ 


Was that Erin) week ef rig 1 0 


4 


—.—— ad 1 by I 

Force, or-who-eniployed' theit Powe! atjd! e as the 1s of "Oppte opey, 

have {en Proceſſes and Remiſſioas\relatine-to this- Crime with ws, and-the Pr Mine * 
nen both by the Civil Tau, an an ours. 9 80 


Pur-taking of — is a: Kind of GoticuiFo 1 17 wh 7 cn by Akin 1 . 
under ſtbod the paying of Money, or a 2 to Thieves, for their Protettion +, and ; 
by our. Law; not only the Takers, but thi Payer of BlackEmall, are puniſhable às Thieves 
aud Robbers, by the 21 Ad, Pat). 1. Pano VI. And Dittay is ordained to be taken up. 
againſt them, Ad 102. Parl. 11. James VI. And the Resten why the Givers are liable, is, 
becauſe they maintain the Thieves, and keep Correſpondence with, them, and do not de- 
late them: But yet, except there be ſomething of Compliance, or a long Tract of Pa <> 
oy mearc-libelled, the Juſtices do not uſe to ſuſtain Payment of 'Black-mail by it ſelf as 4 Crime 
W to infer: any ſevere Puniſhment, much" lefs £6/ infer the Pains of Theft and Robbery,. « 99789 


form to the a 1 wee Stain TY e more me EE of 8 N of 


2 * — X. * 


4 


> 
* 
0 r a et AT rang a ———— — 
— — - nee nh - — 
> = - * = 2 — 


# 
wh Y 14 
| {4 , 


% 
& * „ 
* 11 
7 1 f ; 
N * | 
2 : \ 3 
1 a 
| * s +3! ; 
: / 
\ vc 1+ Fþ ou a 
4 7 . Fi 
— 2 va a — — : : 
5 „ £, 4 N Me „ 
/ {4% 4 " 

N 4 * | »# 34 

1 4 x „ 7 

We: A 7 15 5 N * f 4 : 

i 7 i 2 j g 
* 1 ; | k 7 1 5 
; Py 1 'Yy2 fo . 
q : \ 7 1 72 1 4 
N. 5 # £5, * 4 A 
1 - ; 
EX 


| : a g : : 
, 2 - 
A P | : y F k ef , + 
4 * py b 


4 : | l * 
: 0 , 1 « - 4 \ 
* = 


. I GY, Pg 
* N * « * o 4 
"I a : » * _ L — — 4 : 4 * a - : — 8 * 1 0 
* Pe, —_ 3 — = : l 
. 2 Er ee 1 N \ 
- % * 
» * _—_ 
. o * 4 „ a4" . 
x * 0 woe * oy »X * 1 j RES 
6 pk; i. * ; - 
j * © * f ol ws » 5 1 bh 
4 * * % p : . A * p 
* ” & 1 * : 9 « 
, 4, "> | * 
i 1 k "6. . 
1 4 5 8 [4 . 5 - 
+ * ; " * * „ * 5 8 
. 1 3 * . my OY ys 4” CORE 2 Aer err n 42 
Cr * of? th N 1 *. % "5 ” — — 2 — ; wed 2 "IE * - 2 1 N N 7 A. * 8 4 p * 
i ” * 
Wt : - 
- - 4 ; | 


. ” 4 FRY 
Fo o rn ee (1 9 66 7 A Ip 
=. x v 
5 x 

— 
* - 1 
A 1 8 © ; 
E 
j } * 
: * 0 Tg 2 p 


3 9 
o 


oy 


p 8 
d R " * . * 8 « * 4 
5 » * 1 . 1 : "2 a x 4 9 & 1 
0 + Wa.” ”; . 1 n LE.» * 4 
ay 5 * . N © 
* . 4-3 $3 4 ww 88 4 * 1 
ad 4 1 The A q 
S " * 8 3 
% 7 f 
K , «4 
: 4 © 4 e 
# a. 4 
+ k 3 
5 
ws 1 > 1 * 
* 3 8 4 7 * 7 * 
i $24 * 7 
* LOW. 
— „ — + 
** 
* 
4 F 
9 C 
=”; - 1 


p 8. « 5 0 * o * 1 
; "hee «a , 3 
- H * pa * 8 0 > 
7 E 2 9 
iP 4 4 ww, al * N 1 R * * 
* 4 * 1 * * 
an | | rt 4 N 
Y 1 
* Y #4 * p TR”. * 5 Y 1 
1 ? ; A. % 8 © ' ie oe 
N * * * 4 - . , 
F | | n ee ee 
4 33 NN. t : * N .* : 7 * . FF ; , 3 ; + A 
«. & 4 * 4 ** 9 . | +, + bY ; 4 1 4 
4 * + * . 


vitae ad 75. Theſe Wi or ds Art and Par t, explaimed. - 7 . 81 22 W Tit 2 
nee Her e ee V 
3. How far Advice and Counſel do import Acceſſion, nr. 
41. Hoe far che giving Order to:gommit a Grime, imports Acceſſion. © 
8. How far the Command of a Superior excuſtth,- n. 
1441: Ge OG far. the Command of a Father excuſet bd. N 


q - 7 9 , 7 
- * + 2 3* 4 9 W 
: N Fa 1 A wi T 5 8 N * ? ; 4 5 6 ) * 1 I 
1 T2437 Ws 3 MS * 2 i 5 d 
/ * 7 i : P : [4 ; 2 


* * 
- P . + . * þ x 2 2 
F. * p = 44 & 75 7x 
2 
8 6 £1 —_ 
* * „ 
45, 25 þ 2 . * 
5 # uw * * E - 
- ” 
_ $2 
F J l " > q F : K 
1 * 3 F & : 5 +; 
: , - a . * 
* t 4 * 5 7 * 4 


* 


How a. Crime may be ratified, and what is the Import of  Ratification, - 
9. Whether Acceſſories can be purſued, till the principal Actors be firſt df. 


. — ; 
0 7 #1 © 4 % 


| | | | | 2 25 | 44 ; 1 +4 433 4. 11 WT &* 1 4 4 
lo g to. HWWhether. Complices and Acceſſories, 

= "RY 3 i 75 | | 2 | ici le act 9 80 
4 we | ; = AR fi | ( ED . 1 a : x ? * 

1 : he ns gs 23 e N + | 4 85 


94 F . 5 - a f 

*. 1 Feen 5 E N 3 ; 1. F 

- o * bd 4 8 . a F * 

are to be puniſhed by the Puniſhment due 
+, as : 1 7 : « 3 : 

p * 8 1 5 : . 4 8 . . ., * 

f x 0h * $7 * ; WM * 2 > . 4 

1 * 8 9 7 oF 8... * 5 ; — A 8 5 8 % 


5 } , 2 1 * ; 
. hh 4 . ; 1 ” . 
; * FP: i 1 . ; : 1 1 Co ; 1 tn oe 5 
* . * * A © F E ; . - = A 1 R * 
| 0 ; 2 


OT only theſe who are the actual Committers of Crimes, but theſe by u hoſe Coun- - 
ſel, Direction. or Aſſiſtance, any Crime is committed, are likewiſe puniſhable, 
 Y. - elſe the Law might be eaſily eluded, and the chief Coutrivers might eſcape, 
; Be Wo 1 ; 111 . 2 155 1 7 / Tons [ho e * . 0. EL ; | 
I. Txzsz who are Aſſiſters by Counſel, or otherwiſe, are, in our Law, ſaid to be Art 
and Part of the Crime. By Art is meant, that the Crime was contrived by their Art or 
Skill, eorum arte; by Part is meant that they were Sharers in the Crime committed, 
when it was committed, & quorum pars magna. The Civilians uſed, in place of Art and 


i 


Part, pe & cosſilio: And theſe who aſſiſted, and are Art and Part, are by our Law cl. 
led Complices, which Word is borrowed from the Doctors for they cal co 


II. By the 151 4,11 Parl. James VI. it is ordained that nothing can be objected again] tle 
Relevancy of that Part of the Summons which bears, that the Perſons complained upon, are Art 
and Part of the Crimes libelled: By the Relevancy of the Libelour Law means, that the Libelis 
rite libellatus. And I find the Term relevant, uſed by the Doctors themſelves in the ſame 
Senſe that it is uſed by us: And thus Gail. L. 1. OE. 86, judex debet tantum admittere arti 
Tu Reaſon of the former AQ is there rendred to be, becauſe divers Exceptions were 
formerly propounded . the Relevancy of the Summons, whereby Parties 'were 
fruſtrats of Juſtice: And it appears by that Act, that the Purſuer was, before the making 
of that AQ, obliged. to libel, that the Defender was acceſſory to the committing, and ſo guilty 
of the Crime, in ſo far as, Cc. and ſo was forced to condeſcend upon the Manner of the 
Acceſſion, which ſeemed unjuſt to the Parliament, becauſe ( as I conjecture) the. Accuſer 
could not know all the Acceſſion before the Examination of the Witneſſes; for it is not 
lawful to Witneſſes prodere teffimonium, to declare what they will depone; and this made 
it impoſſible for the Purſuer, to condeſcend exactly; whereas, if he erred in exact libelling 
the Pannel or Defender was aſſolied, becauſe the Probation did not quadrate with the L. 
bel. As tor Inſtance, if a Perſon was accuſed for Acceſſion to the Murder of one, in ſo 
far as he gave Direction to A. B. to kill him, poſſibly the Defender was guilty of Acceſſi 
on, though not by giving Direction, yet by counſelling 4. B. or by directing P. or any & 
ther, to commit Murder. In theſe and the like Caſes the Pannel was guilty, and yet could 
not be condemned becauſe the Libel was not proved, Yet, upon the other hand, it ſeems 
hard, that ſuch a general Libel as this, thould be relevant; fince it were as reaſonable to 
übel in general, that a Perſon is guilty of Murder, which Generality would not be allowed. 
Likeas, the Defender ſeems by this precluded of many Defences, which would be compe 
tent to him, if the Libel were more ſpecial. And bythe Practice of other Nations, the L- 
bel maſt: condeſcend ſpecially upon the Manner and Nature of the Acceſſion. But that 
which ſeems to me moſt inconvenient, is, that the Aſſizers are Judges to the Relevancy of the 
Condeſcendency which infers Art and Part, albeit many Queſtions in jure, are there ſtarted, 
which are very intricate, and which have troubled the greateſt and moſt accurate Doctors; 
for by our Praciick, the Purſuer who libels Art and Part, will not be obliged to condeſcend 
| 1 | | e TE TA CN Rr o 


how the Defendef 
| "the Pu 2 Atance agar 
der and Part 4s libelled, the Defender muß ze to. the Knowledge o t and 
| Hon thereupon ed, in Which many impertinent and irrelevant Interrogatories are pro- 
5 ded 5 whereas, 1 Wels Jnages | | { 1 
| 2 ould be allowed, finde nothing could be interrogated, but what were found to depeud 
neceffarily upon the Accelſion which is found relevant, As alſo, after the Probation, is 
cloſed, the Advocates upon both Sides Ae forced to debate the Relevancy of the Probation, 
and how far the Acceſſion is relevant; and here Laws, Decifions, and Doctors are alledg- 
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times much pre 


| Trove x it be fffcien to Ubel generally, net he Camplices are Art and Par 
Lidel muſt bear expreſly no are Com lices; for it ls Not ſufficient to libel who ar 1 
plices generally, but their Names and Deſignations muſt be ſpecified, K. Fam: VI. Parl. 6. 
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— Tihalſ creat ſeparately, 
been adviſed thereto} then the Adviſer is not liable, ſo as tb ſuffer the ſame. 


lay, to have the Crime committed, and that the Effect followed, he is f. 
i he had committed it, ſeeing in Crimes we look to the Deſign, 
 bejiciis ſpectatur woluntas non exitus, & maleficia propgſitum diſtinguunt, at leaſt the Adviſer is 

" without his Advice, even as he had 
e would have been committed without - 


Committer would have committed it, without the Adyice and Counſel given. 
Ke of Opinion, that in atrocious” Crimes, the Adviſer and*Committer are equally puniſhable, 
Which certainly holds in Treaſon; but that in leſſer Crimes, the Adviſer is to be leſs ſe- 
_ verely puniſhed than the Actor. And this Diſtinction I like better, and is more conſonant to 
dur Practick. In our Law Advice and Counſel comes under Art, for Advice is a Species 1 
ol Contrivance and Art; and therefore Adviſers may appear in out Law to be puniſhable” aa 
dhe principal Offenders, ſeeing Art and Part is puniſhable as the principal Crime with us; 
Jet the Council uſes to mitigate the Puniſhment, where the Crime is not atrecious: And 
co unt of 
| bo former 


<qualy guilty, whether it had heen committed, with, or without his Ae 
been guilty, in caſe of Afiiſtance, though the Crim 
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the Juſtices were Judges to the Relevancy, no impertinent Interroga- 


ed to Aſſiz ers, who underſtand neither. As for Inſtance, if Art and Part of Murder 5 
libelled, probably the Parfaer will interrogate, if the Witneſſes heard the Defender ſay, t 
it were 0 Fault, 


allow all Inte rrogator ies, reſerving 1 to be debated after Probation 55 concluded; 
then a learned” Debate would enſue before the Aﬀizers, after eloſing of the P. 

dn theſe Points; ſo that the Aſſtzers are, againſt the Intention even of our. Law, Judg 
to the Relevancy, and to the Points of Law; 


deſcendeney Judged by the Juſtices, he uſes to if 


' 5 
w— 


caſu the Releyancy of Art and Part, being Ipecially condeſcended upon, is decided by the 
Juſtices, who are Judges to all that is in the Libel, . 
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$ are judges to the Relevancy of Art and Part, and "th: 
bates made to the Aſſize are not upon Record, being oflly 
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1 
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delivered viva voce, there 


3 
2 


fore it is that there are but few Decifions here adduced for clearing the Relevancy of cis ; 


To the end that all the Lieges who may be Affizers, may undetftand what Accefion is 

relevant to infer a Guilt, they will be pleaſed to underftand, that one may be. Art and Part 
by 

or by countenancing, oe & aſiftentia, or by 


by Deeds preceeding the Crime, either by Counfel or Command, conjilio aut mandato, 
eds concomitating the Crime, 8 by He ip 


Deeds ſubſequent to the committing of the Crime, as by ratihabiting or reſetting, all whic 


4 8 | 


III. How far the adyiſing, and counſelling a Man to commit a Crime, is puniſhable as 
an Acceſſion, and Art and Part of that Crime, is thus reſolved by the Doctors: If 
the Committer of the Crime, would have committed it however, and though he had not 


Ay 4 
FS 


with th 


of the” Crime would not hive com nitte i, and per petrate d the Crime, if he had not 
received that Advice, then the Adviſer and Committer ate equally to be puniſhed, Car. 
57 89. But I am not ſatisfied with this Opinion, for fince the Adviſer did all that in him 


and nof to the Event, in na- 


his Aﬀfiftance; nor is Gullt ſpared by leſſening: And it is impoſſible to e Kacther the 


ther Doctors 


— 


the Judge ſhould here conſider, whether x Adviſer gave the Connſe!, upon the ac 
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Uwe committed, as was found in 
But 1 Libel being relevant when 


uit, though the Perſon toþo 35. killed. ers fab bed, or approve the Murder after 
| + fan? conimittec; upon. which much "Debate might ariſe, for the Defender's Procurmors 
would contend, that the Article Was not relevant; and tho? the Juſtices did allow, 


d, e Arti | 5 or.the 
-Affizers did defire, that the Witneſſes ſhould anſwer to theſe Interrogatories, as they afvall 


robation, up- 
| by whoſe Ignorance alſo, the Lieges are oft- 
udged: But when the es deſigns to have the Relevancy of his Con- 

d e uſes to libel, that the Defenders are Art and Part of 
the Crime libelled, in ſo far as they gave Order, or adviſed the committing of it, Sc. 
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iſed thereto; then the Adviſer is nv 0 n 
n ls yerely, pulſed © Mucreas, if the Committer -- 
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urely as . guilty as 
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former Malice, conceived by himſelf, or if it was only given in a 


reaching Death, Clar. qugſt. 89. num. 5. hg” 
: e F C 


ved, that after he was apprehended by the Meſſenger, he cried to his natural Son to come 


niſh them for an 
e fo 


ceives, the Giver of the Mandate is guilty of the Murder, except the Order be reſtricted to 
wound with a Stone, Clab, or ſome ſuch Weapon as is nt mortal; for in that Caſe; the 


intoſbꝰ's Caſe, that his Deſire to a r mip.ues killed, dead or alive, did not in- 
or 


ot Cathneſs to go and ſup their Biſhop in Broth *_ 


the firſt Mandate was given, was conſidere 


in that Caſe: And generally they conclu 


_ likewiſe determine from this Reaſon, that the commanding to kill A. if he be not killed; 
but B. be killed, is puniſhable by an extraordinary Puniſhment :+ The like- alſo holds, if the 


as all Crimes, and Art and Part are. 


E 


given, 


le, 
that princip er chiet 
Man 


give Order to do that; which being unlauful in it ſelf, may produce thi 
one give Order to wound a Man, it is thought, that if the Perſon die of the Wounds he re. 


Committer is only «puniſhable pu extraordinaria, and by an arbitrary Puniſhment not 
5 0 "or 2 * i bf 5 — oo” | e 


* 


Wu ar Words will infer a Command, cannot be determined; but it was found in B. 


fer his being Art or Part of the Murder; e having a Caption againſt Brachdarg, be 
might defire the Meſſenger, or his Sons, to purſue him, if he reſiſted the Caption. And 
yet if the Words can import properly no other Senſe, than ſuch as would infer a Crime, 
the ſpeaking of them will infer Art and Part; and thus Frazer of. Culbochie, being purſued 
on the 9 of Fuly 167 for deforcing a Meſſenger, he was found guilty, becauſe it was pro- 


up and help him, and to give theſe Men their Reward ; whereupon his natural Son did 
inv ade the Meſſenger, and he thereupon - eſcaped, And in general, I think Words ſhoull 
be very clear, and ſpoken too by a Perſon who hath previous Malice, elſe they ought not 
to infer Death, for Words are 6ft ſpoken in Jeft, as when one of our Kings deſired thoſe 


Ir is determined alſo by the Doctors, that it the Giver of the Mandate refer the committing 
of the Crime to a third Perſon, and he to a fourth, if the Crime be committed by the third 
or fourth, that all of them are puniſhable with the ſame Puniſhment, Bald. in L. 1.5 ner au- 
tem, C. de caduc. tollend, but ſeems hard, ſeeing the Perſon was not killed, in that Caſe, 
by the Order of the firſt Committer, and 12 the Diſcretion of the Perſon, to whom 

| to be ſuch, that he would not execute the Man- 

date; and many Caſes may fall out, whereby it might have been, that the Giver of the Man- 
date would not have given the Mandate to any other, and therefore, Cæpol. cautela 39. 
Menoch. de arb. ca/. 35 3. are of Opinion, that if the Murder was committed by any other 
than him to whom the Commiſſion was 8 that the Giver of the Mandate is not liable 

e, that if the Receiver of the Mandate, did exceed 
his Mandate any manner of way, that then, if the Crime which was ordered to be commit 
ted, was a mean and ſmall Crime, the Giver of the Mandate is no way to be-puniſht ; but 
it the Crime was atrocious, then the Giver of the Warrant is to be puniſhed ns exrracr+ 
dinaria, by an extraordinary Puniſhment, for he who gives Order to commit an atrocious 
Crime, incurs a puniſhable Guilt, in the very giving of the Order, Menoch. ibid. num. 9. They 


Command or Mandate did bear to commit the Crime in one Month, and it was not commit- 


ted in that Month, but in any other, Menoch. ibid. nun 21, Though Mandates in civil Caſes 
are only. probable /eripto vel juramento, yet in Crimes they arè probable by Witneſſes, 


„ e V. How 


| debated: by che DoGors;: 12 thei —.— . — 2 Ay in 5 — n 75 The 
Commands of. the Prince, exe | o-drogether-in leſſer Crimes z but in atrocious Crimes, it 
excuſes only from: EAT a Pitaiſhment; metws 
che Committer in this Gaſe deb not commit the Crice he male, & qui cited dolum deliquit, 
ordinaria pitna non punitur, & illi qui hey wy advenſus qua 4 , crinen nom ad. 
ſcribitur, eu cogenth, cap. L. 2. G "cap: 32. gu#h.'5. The Command of the Magiſtrate, 2 
as d Magiſtrate, or a'publick Perſon, or defends the Committer, from the or 
Puniſhment in way op Crimes, and from all Puniſhment in leſſer Crimes, I., quanquan, 


is L; quod pris e Inv. Arrend. A Mandate given by a Maſter to Kis Servant, 
— hich from the ordinary! iniſmment, when the Crime is "atrocious; and the Maſter 
is known to be eruel. And thus I have ſcef the Servants: of one who was hanged for 
Robbery, baniſhed only, becauſe they knew not that their Maſter was à Robber, and that 
was the firſt Act; ee if theſe, had continued in his Service thereafter, they had been 
| hanged, notwichſtanding of both his Command” and known Severity, ſeeing” how ſoon they 
knew him to be a Robber, they ſhould haveUeferted his Service; Aut dy the 19 cap. num. 
9. Hat. Will. the Servant is puniſhable though he obey his Maſter, if he do not deſert his 
; Maſter, or or deſert his Service. In JN! Crimes. 6 8 Obe Mun, exvuloth ö 
| f | alfogetaeh; L, liber Homo, HV. ag L. ae | AASA oy _ LED 
1 | 10. 15 
u. Tun Coititnknd: allo of a Father, eule we anc in (leſſer; ! not 10 ons 1 
Crimes except other flvourable Circumſtances concur ; and thus Fobn Rae was not put to 
the Know ge of an Inqueſt, becauſe he was young, and had concurred in the Thett at 
the Command of his Father, 1 Zaywary 1662. All which is moſt fully: treated by Menocb. 
de arbitr. Caſ. 35 3. And I find in our Law, that a Wife is liable to 7 ordinar , c 
ment, tho" ſhe- obey her Husband in committing” | atrocious. Crimes, Stat. Will. 
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VII us Agnes is Art a0 Patt of the Crime bp nr Ran ane Aflittance bye 
Civ a and Dofors/is variouſly-' puniſhed, for who give Aſſiſtance" before the 
_ be conithitted, are punithable in the ſame Manner with the ee | 
L. Corn. de fcur. nihil intereff orcidat- quit, an cauſam mortis præbeat; but this 5 
: holds "op — the Aſſiſter knew not tat the Aſſiſtance he gave, tended to the Commiſſi⸗ 
on of e; which Knowledge is not preſumed, but muſt be proved: This Conctuſion 
alſo holds only where the Aflftenes did influence che Crime immediarely; but not in re- 
mote Aſſfiſtanees, ſuch as the lending of Arms; for remote Aſſitatice 1 is only ATE ing 
extraordinaria, Menoch. de arbitr. cafe 34. n 7380); 


N | % | ; ; i | ; FOR "4 
As SISTANCE given duritg the Comin of th Sine, is nk \uniſhable | in ich 4 i 
Manner as the principal Crime, except the Aſſiſtance given, be very remote, or that the 


Aſſiſter was ignorant, as if one . aſſiſt a page to drive yes Cattle, which the . 
ſaid to be his own Cattle, 6 p | | 


44 


Ir! is Bete reſolved by the Dottors, I be who wit. in 1 Apen ch Omg 6 col IN 
Crime was committed, is. reputed an Aſſiſter, if he ſtood very near the Place, and was a 
known Enemy to the Perſon killed, or a known Friend to the Committer, and had no 
Buſineſs elſe in that Place, at that Time; or if the Invader waxed bolder, or the Perſon 
nvaded weaker by their Preſenre: But if theſe or ſuch like Circumitantes concur not, 
a mere i Fromm is not Art and Part. And remember, that it was decided i in the Caſe 

of 7 acintoſh, that naked Preſence was not Acceſſion, i navabat operam rei licits, as 
ing a Meſſenger; and in the Caſe of à Baxter, who was purſued: for the Tumult 
1666. at which Time zuda 4 feentia \ Was not found puniſhable. And it is ſo or- 


h 
auer for People to run together, where Noiſe or Confuſion is, and the Aſſiſtance is oft- 
7 too advantagious, either to relieve the "weaker, or to ſeparate and rid, as we ſay, 


F 82 that it were unfit,' as well as unjuſt, to putiiſh mere Byſtanders: But this 
bende u pon many Circumſtances, & eft quęſtio arbitraria, Audit. ad Clar. queſt. 90, num. 17 


et I wauld adviſethe Ridder or Aﬀiſte! 
either Party, or not to intereſt himſelf,” 


, to cry, that he intends to 4d. no Ge rg to 
ex ore: he be known to be Yu nentral. A et 208% 1. 
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Arbors: Nez given afrer the Crime | is committed, ſcarce Adfarves the Name of Alu Og 
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of Milan do only inflict a pecuniary Mulct in this Gaſe, as Menoch. ableryes ca/;; 340. 4 
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| | . him who ca: þ 
de Eſcape of a Perſon, who had recently committed. à Murder, But in general, I apyroy, | 
. #$artol's Doctrine, who thinks, that, whether the Help and, Affiſtance was given before 
the committing, at the Time of the Commiſſion, or after it, vet the Aſſiſter is puniſbabe 
as the chief Actor, if the Commiſſion of the Crime was rgſolyed upon by both at the Begin. 
ning, and before the Crime was committed, & tra /pes data aurilii ad evadendum, diriny 
auxilium ad male ſicium committendum, Bartol. ad L. Jurti, H#: a  furto, elſe the Crime | 
is not puniſhable in him who aſſiſted only after it was commuted, as ae as in the chief 
Actor. But the Doctors do not diſtinguiliyhere, whether the Crime Would have been con. | 
mitted by the principal Party, tho' the Affiſters had denied their Help; yet does this lege, 
the Aſſiſter's Guilt, tho! it does not extinguiſh it, Clar, qu. 90. num. J. and ſo leſſens the 
|; ah Ee . 
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VIII. Tux ratifying a Crime is not puniſhable, according to the Doctors, in Crimes which 
are chiefly committed to ſatisfy the Luſt of che Offender, as if one ſhould ratity the Adil. 
tery committed by another, merely to affront the Husband, ue -ca/#. the Doctors think, 
that the Ratifier may be puniſhed arbitrarily; but the ratifying Crimes which are chief 
committed to offend others, as Murder, Theft, Sc. is puniſhable; if the Crime was com. 
mitted by the Actor, in the Name of the Ratifier, and if the Ratifier knew it was commit. 
ted in his Name, when he did ratify it; but except theſe Two concur, Lawiers think thy 
__ "the Ratifier is not puniſnable: And yet in the general,, the approving or owning Crime, Wl 


that excellent Law, L. i quis, & qui abortionis, F. de pani. 


By oul Cuſtom,..Ratification, or Ratihabitign of a Crime, as we call it, falls not ptoper- 
ly under Art and Part, no more than under hg general Word auxiliun, except the Rate 
had done ſome Dced, or been in ſome Acceſhan' to what was done before the Crime ws 
committed, as was found. in Macintaſb's Caſe, 11 June 1673, For it were hard to infer 
a Crime from any Words approviug the Deed, it being mott ordinary for Men to fa, i 
ua wall beſtowed, or, I am glad, when they hear of the Murder of him whom they would 
not have killed, as Bart. obſerves; and therefore it ſeems not to be puniſhable by our Lan, 
which puniſhes only, either the Crime it ſelf, or theſe. who are Art and Part: And I remen- 
der, that when the Laird of A int was purſued as acceſſory to the Murder of Montroſe, in 
fo far as he had at leaſt ratihabited the Crime, having vaunted, that he had taken him Pri 
ſoner at hu o.n Houſe, & jactat io & gloriatio were unflhable, as Menoch. obſerves de ar- 
 bijtr. cgi. 331. Yet the Parliament inclined not to puniſh him, if nothing elſe could be prov. 
ed. But whatever may be ſaid of Ratihabition in general, yet certainly Ratihabition of 
'Treafon, is puniſhable as Treaſon: And it may be alſo contended, that the accepting of 


2 Reward by one, as if the Crime had been committed by him, is puniſhable, fince.tht 
- Traitor for that Acceſſion, if he had not been ſecured by an A of Indemnity. | 
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reaches farther than a naked Ratihabition; ſo that certainly. A int 
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IX. Trxzxx remain yet two praQtical Queſtions to be reſolved; he firſt is, Whether 
ſuch as are acceſſory, can be purſued, till the chief Actors be firſt diſcuſt, and either found 
Zuilty or affolied; And that the chief or principal Actors ought to be firſt diſcuſt, ſeems 
moſt reaſonable, 1, Becauſe it is the Nature of what is acceſſory, to follow, and not to pre- 
cede-that to which it is acceſlory. 2. The principal Party might have a Defence which 
the Aſſiſter doth not know, at leaſt cannot prove. As for Inſtance, if a Man be purſued 
as Art and Part of driving away Cattle, rene be was but à Servant to the Perſon who 
did drive them, and who, if he had compeared, had proved that the Goods were his own; 
or if he were purſued as Art and Part of convocating the Lieges, or of riſing in Arms 
n if the principal Con vocator were purſued, he would alledge he had done ſo by 
Warrant from Authority, and would produce his Warrant, which none elſe could have in 
keeping 3. By the Opinion of Clor. quęſt. 90. num. 6, and other Doctors, quando proceditur car 
tra aliquem tanquam quod præſtiterit auxilium delicto, debet primo in proceſſu conflare principalen 
_ deliquiſſe. 4. By the 26 Chap. 4 Book, Reg. Maj. intituled, Of the Order of accuſing Ms e 
Crimes, it is ſaid, that the principal Thi:f ſhould be pleaded and diſcuſi before him wwho commandedtit 
' ſame to be done, or before the Reſetter ; and in the 4 Fer. of that Chas. it is generally ſaid, and 
| Jo it is maniſſi, that the Commander or Reſetter ſbull not be charged, till the principal Dor 
_ be firft convitt by an Aſjize. From which Words, and from the general Rubrick, it is clear 
that this Concluſion holds, not only in Theft, but in other Crimes. Likeas, Skene in his Anno 
tations upon theſe Words, obſer ves from this Text, that complices. criminis non poſſunt ut 
_ Cuſari 4 dee ah iralgfactorem, nam ficat remoto principuli removetur acceſſorium, ita ab- 
ſoluto malefattore abſolvuntur complices & conſentienter, and cites for this Opinion, Glo/. 4 


# 


1 . rd _ 
„ 
” ; 4 
| ö k 53 0 *- — 1 1 1 p » » 
* 4 N % - * 1 « 1 a py S> 3» * q * * 4» | * 0 - # . # * 
. , N 8 * * 7 f 5 #43 « „ x. ” PR. & x 7 2 N * 18 
* | * 4». 4 = ” 6 = * — Ws 8 . 4 v. bs. * * * ＋ TV. 1 WY as 1 * 2 q 1 8 * e 7 
N 1 0 V 9 4 hs, * dk. * * 9 5 . 
N W Re Fo - ' n 6 Y 5 be a 1 ; . 
0 - Yn 2 Ba . F G RB 4; , l PP PUN , N , , ' fad : 3 Bs * ry 
„ ; ' | . : ; LY ” * Ii 
9 } 1 8 , % . % 0 1 : 0 * , 4 W 1 
F vs N i 8 5 0 . 4 
x f : - A N 15 . Rox. | = „ 
þ 4 Mw, —* 7 2 k * ** N FN 7 - . : \ 2 8 * 
a F 1 0 L * , q . Y - b * , % , 
| „ 5 „ „„ " 8 be © , 
CY 4; * A. n 4 * J * * R ed k ne 9 * o "= 4 
? & R l i 8 A. 8 ©. > 13 
| 8 1 8 1 1 71 Ae y 2 12 — N I q 


——_—— 


N ud. delegat. Which Concluſion is alſo clear as to Theft, from the 83 cap. 
$a rm of Via ek Law-a Verdict, tyling George Graham as Reſetter of Theft, was 
Leleinded by Warrant from the Council, becauſe the principal Thief was not firſt diſcuft. 
And is to all Crimes, by the 29 Chap. Stat. David Il. entituled, The Complices ſhould not 
ze Fhitiſhed before the principal Maletattor ; it is alſo obſervable from the laſt ver. 26. cap. 
EF 4. Reg. Maj. that the principal MalefaQtor ſhould be not only accuſed, but convia byan 
Aſſize here the Complices can be accuſed; ſo that it is not enough the principal Actor 
de declared Fugitive, which is likewiſe conform to Clar, queſt. 90. num. 6. nam non ſufficit, 
ſaith contumacia.fita, which anſwers to our denouncing Fugitive, as I formerly obſerv- 
ed. 5 lixewiſe that 17 Law of js. aq the Principal ought to be attainted after 
Verdict or Confeſſion, or by Outlawry, before any Judgment can be given againſt the Ac- 
cefſory 3 but the Principal muſt be ſurely kept untilthe'Acceſſory be attainted, Bolton. cap. 
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W te King prejudgcd, fecing it the principal 


the Murder, albeit; abſent, elſe che Hounder Gut could not be Sonnet, nam primo debet 
=_ 7 


libet modo auxiliandi, Annot. ad Clar. queſt. go. num. 28. It would therefore ſeem juſt, that 
not only the Juſtices, or Parties, oui Applicat | merf 


a the Puniſhment ſhould N to the Degrees of the Guilt, as the Cultorn 
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<< ; jon is, but that the Juſtices ſhould have an innate Power to proportion the Puniſhment, 
* | che Guilt proved; for none can underſtand fo well the Nature of the Guilt, as the Jnflicy 
4 who hear the Probation: And it is hard that the poor Pannel ſhould ly under fo greg 


Hazard, as to be expoſed to a capital Sentence, whereas it may be the Council will uo 
it ſo ſoon, as that he may interpole with them mn. 
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Some Crimes puniſhed amongſt the Romans, which are my 


AVING finiſhed in the laſt Title, what belongs to thoſe Crimes, which ou 
Law puniſhes directly, I reſolved here to touch overly, even thoſe Crimes which 
are little conſidered among us, not only that we might thereby know the Geniu; 
of that wiſe Nation, but that we may conſider how far it were fit to renew amongſt W 
theſe excellent Laws. | . „ M A 


| Txt Romans conſider ing how deſtructive thoſe were to the Commonwealth, who en- 
deavoured by all indirect Means, to ſcrew themielyes into publick Imployments, did there. 
fore make this indirect Dealing to be a Crime, and walled k ambitus, which puniſhed, ly 
27 thoſe who gave Money for making themſelves Magiftrates, or that they might attin WW 
to Honours. 90 % ie r SOT YES OF, 


Ir is commonly thought, that how ſoon the Power was transferred from the People w 
the Senate, and from the Senate to the Prince, this Crime iceaſed, becauſe che Prince ha. 
ing the ſole Power of beſtowing Magiſtracy and Honour, is Kill preſumed in Law, to be. 
ſtow them upon thoſe who deſerve beſt, Groneveg. de leg. abrogat. ad 5. b. But yet I ſee no, 
why the Prince may not juſtly cauſe puniſh ſach who have wronged both the publick l. 
tereſt and his Favour, in proftituting both to ſa. unworthy a Sale: And fince Com. 
miſſioners for Parliaments, and Magiſtrates of Towns are ſtill elected by Plurality of 
19 8 ſee not why ſuch as bribe the EleQors may not be liable to the ſame Ac- 
culation. £3, | 0 u r 


; L 
pon 


IXI Puniſhment of this Crime was Deportation, which was much like out B+ 
niſhment ; and in the leſſer Towns, it was puniſhed by a Fine of an hundred Crowns, 
n and ſince it is a Kine , of Bribing, I think it ſhould be punithed with us 4 
TUCA, "0 Pd Sea ets ART Rs 4 Ds EAN OI) TE, e 

BE . : wo. 7 = . >» þ 


 Refiduorum crimen was committed by him who converted the publick Money, with 
which he was intruſted, to his own private Uſe, and was puniſhed by fining him -who 
was gullty in a Third more than he owed, oO oe 


TL urs Crime is puniſhed by no expreſs Law with us, but: that this is 4 Crime with 18 
. appears clearly from its being excepted from the late Act of Indemnity;'amongft the other 
Crimes. The Words whereof are, Excepting all private Murders, 8c. and the Account 

of all ſuch Perſons, as have intromitted with any of his Majefty's Revenues, publick Impofition) 

Exciſe, Fines, Forfeitures, Sequeftrations, and all other publick Money, for which they hid 

not Order, Warrant, or Aſſignment, ( for their own private Uſe ) of for which they buve 

not duly counted, and received Diſcharges thereof, from ſuch as pretend to have Authority ju 


I doubt not but the Exchequer might be Judges competent to this Crime, if "committed 
by their own Members, and the Council, if done by any of his Majeſty's Servants, fine 


there can be no greater Injury done to his Majeſty's Government, than i abſtract or in- 


N vert his Money, which is the Nerves, not only of War, but of all Power 
f | WIR. 2 8 2 f f F 12 A Ig Vo | Py | 5 e "RIS. {IIB WETLAND \ in 3 8 : 
Peculatus is a ſtealin of the publick Money, as the other was a concealing of it; and 
this was punithed in publick Miniſters capitally, L. an. C. b; t. tho? other Thefts were not 
capitally puniſhed among the Romany, ſo atrocious a Crime did they judge the * . 
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and ſo eaſy. a Thing it is for publick Miniſters to fteal ns, ck Soo: if 545 
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Of juriſdiction in general. 
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| 1 general Terms, as are borromedly 
+, qua to be, a publick Power gra 

ce upon, and determine Cauſes, aud 
ereupon in Execution, in ſuch Wy 
* ommiſſion, Law, or Practick do allon, 
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— RY. Thing is alſo granted _— bh ee for explicating or executing that 
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power be ſpecially allowed 
- E neceflary Abſence, Z. F 40 ju 


Rule, that ommnzs curia — tantum cumulative, 
0 


allo fat am, retinet juriſditiouem & curiam quam amen. And thus, albeit his Majeſt 
Y obſerved by 


W petent. 


_ Juriſdiction, who has a criminal Juriſdiction, but that by an Act of his, as by Compear- 


Judge's Juriſdiction who has no criminal Jurifditticn at all, Clar. quef. 42; And thus if a 
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Crimes are 
there is no 
en erent naturally i 

delezate oth ers to repreſent them 


no Power to 


tate rations, to ſuch as are fick, Bart. 
monwealth ſuffer by their 
tried. 1 


III. Joss DIC T TO is divided; by our Law, in cumulativam ( for ſo we call that Juriſ- 
diction which is competent to ſever Judges, and whereby they may prevene one another, 
and thus Sheriffs and Barons have a cumulative Juriſdiction in 'Blood-wits ) & privatam 
(for ſo we call that Juriſdiction which is competent peculiarly to any one Judge.) This DiſtinQi 
on is uſed very much in our Law, and eſpecially by Craig, pag. 192. Who lays it down as a 

| fd nunquam vat ive; non eft enim 4 
tranſlatiq juris ex una perſona in alium, ed tantum mandata fee que, non obftante jur. 
diftione frve mandato, adhuc remanet in delegante, nec minus dominur, poſt inveſtituram vaſ- 

rant 
| yet he  oft-times appoints other Deputes,. as Mr. William hes 
in Edinburgh, Sir Gilbert Stuart in the Sheriffdom of Perth. And it was found, that tho' 
a Prelate had appointed an heritable. Bailie, yet he was not thereby excluded from fitting 
himſelf, altho Be was thereby excluded from appointing any other heritable Bailie, as is Lb 


Commiſſion to a Sheriff, 


4 9 2 
r * 
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NV. JuxispicTioON is ſaid to be protogated, When a Defender does willingly | 

ſubmit to the Judicature before which he is cited, tho? otherwiſe not altogether 

competent; & affirmare judicium, is to ſubmit to a Judicatory altogether incom- 

Ix is a received Concluſion amongſt Lawiers, that a Delinquent may prorogate his , 
ance, and anſwering before an incompetent Judge, the Delinquent cannot prorogate that 

Man were purſued for Theft before the Commiſſars, their Decreet would be null, 

though the 1 5 declined not the Court; but if before a Sheriff, the Sentence 

t 


would be valid, though the Delinquent were not of his Territory, and though he 
were purſued for a Crime, to which the Sheriff were not otherwiſe Judge competent: 


but a private Delinquent, by prorogating the Judge's Juriſdiction, as ſaid is, can only 1 _ 
re 7 himſelf by his own Compliance, but cannot prejudge any other Judge of his 5 
—_— „ W 1 vt 8 
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. only proceed againſt the 


_ cept either in the Caſe of Prevention, or Replegiation, 


competent, for try 


gave the Or 
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1 O R underſtanding who is Judge competent, in general, to puniſh Crimes, and 
i © what founds his Competency, or, as che Civil and Doctors ſpeak, quod ef 
I forum competens, it is fit to know, that he who'commits a Crime, may be Judg- 
ed either in the Place where the Crime was committed, which they call forum delitti con: 


mii, or in the Place where he was born, which is called forum” originis, or in the Place 


where he dwells, which is forum domicilti, 


i 


Tur Place where the Fault was committed; is of all the three the moſt competent; fir 


it is. moſt juſt and fit, that Crimes ſhould be puniſhed where they were committed, that o- 


thers who have ſeen the Crime, may, by that Puniſhment, be deterred from committing the 
like; and that the Parties injured may be ſomewhat repaired, by ſeeing the Law juſtly re- 


* 


vgs their Wrong: And in the Place where the Crime was committed, Accuſers can mol 


\ 
$4 4 


atte and Probation can be ſooneſt and beſt heard, Ad 6. Parl. 6. Jane, I. 
4 * 0 * f » "S ; . n TT; * 4 + 7 ee 
7 n r card, 6;' Tart. 6. Tames 1. 
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Nor only where the Crime it ſelf was fully committed, may it be tried, but where an I 
Part of it was committed; and therefore a Thief may be judged, not only where he ft 
broke the Houſe, but by the Judge of that Place where he was taken with the Thing fo WW 
len, Curle val. de judiciis, pag. Is 6. But the judge of the Place where he was taken, n 
| jef in that Caſe, if he be preſent, but cannot cite him if he be ab- 
ſent ; whereas the Judge of the Place where the Houſe was broken, may cite him tho 


he be abſent: And if the Judge of the Place where the Houſe was broken, or the Thing ws 


firſt ſtolen, pleaſes, he may ws the other to remit him, or ſend him back to him to 
be judged. But this laſt would not hold in our Practice; for with us, wherever a Thich 
i. taken with a Fang, he may be hanged; nor is that Judge © obliged to ſend him back, er- 
_ Taxxs are ſome Crimes which may be committed in ſeveral Places, and yet be the ſam: Wi 
Crime, as being begun in one Place, and perfected in another: And for knowing who is Judge 

: thoſe Crimes, Ithink we may thus diſtinguiſn. Either the Crime is be- 
gun in one Place, and perfected in another, both in reſpect of him who commits the Crime 


and of him againſt whom it is committed ; as if one ſhould wound a Man! Terror. 
and ſould foll ould wound a Man in one Territof 


ow and kill him in another, or take away a Woman in one Territory, and 
flower her in another: In which Caſes the Judges of either Territory are competent, but ſo that 


there is Place for Prevention, for the Scandal is committed in both Places, and the Peace of 


both is injured. The other Caſe is, when the Crime is begun in one Place, and perfedd 
in another, only in reſpe& of the Committer; as if a Man in one Territory ſhould ſtand 
and ſhoot one in another. In which Caſe, the Judges of both Territories are competent, I. 
1. C. ubi de crim. or the Crime is begun in one, and perfected in another Place; as if a Man 
ſhould in one Place, give Order that the Crime ſhould be committed in another Place, ot 
ſhould ratifie in one Place, what was committed in another Place; and in that Caſe, Cler- 


Bartol. and others are of Opinion, that the Crime ſhould be tried only in the Place where 


the Crime was conſummated, becauſe it is not the giving of the Mandate, or Order to cou. 
mit the Crime, but it is the Commiſſion of the Crime which infers the Guilt. But I crave 
Leave to differ from them, and to think that other Judge is competent, and that becauſe oft- 
times the giving of a Mandate, or Order to commit a Crime, is of it ſelf a Crime; and be- 
cauſe he who gave the Order, having offended the Juriſdition where he lived, he ought 
there to be 8 and the Crime committed in the other Place, not being his own Who 

er, but becauſe of the Order, it muſt therefore be drawn back to the G 
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and fo: he ought to be puniſhed-in thePlace where he gave the Order, which mould the ra- 
den eld wich us, that the giving Order is Art and p art, and fo is in our Law puniſhable _ ' 
in the ſame Way, as the princigs IR 29 TEIDPTT SN 1 8 

e e ee 0 eee 
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Ix any Man commit a Crime in the Confites of two ſeveral Juriſdictions, or Territories, 
he may be puniſhed in either; though ſome Lawiers are ſo ſubtil, as to conclude, that if a 
Man de murdered ingthe Confines of two Juriſdictions, che Murder ought to be tried in that 
mrifdigion Within Which the Headiof-the: murdered Man fell; but if the Committer of 
the Crime dwell alſo in either of the Territories, or if the Judge of either of the Terri- 
tories be founded _ any other Ground of Competency, then that Judge who is fo found- 


t tobe preferred, quid duo vi | Decian, tract. rim. Lib 
ed doubly, © de p duo vinẽ,- 1 „ n. Fuck. vim. Lib. 
Ni e ee eee e ene 

| HOPES. g 


Fc OT OE. Tb 
II So well founded is the Jadge of the Plate, where the Crime was committed, as to his _ 
Competency, | that ſome Esgliſb Soldiers having, aun 1662. killed a Man in Edinburgh, the 
Juſtices here were found udges comp though it Was erty e they being oldiers 
could only be tried by a Council of War, and being Engliſh Soldiers under Engliſh Pay, 
and a Part of the Engliſh Army, they could only be tried in Exgland. All which was repelled, 
4 betauſe the Crime was committed here ; and it was * why any of the Znghſb did 7 Ip 
= <4hink this hard, fince they had executed Q. Mary,though'a Queen, and the Biſhop of Roſs, a WP 
= though an Ambaſſador, for alledged Treaſons committed in Englnßete . 
= Tx Reaſon why the Judge of that Place where the Delinquent dwells, is Judge com- 
wvpetent to the Trial of the Crime, is, becauſe it is fit that the Judge purge his own Land and 
1 pe rritory-of evil Doers and Malefactors, left they affect others | 5 4 Example, or fall 5 | 
= tcmfclves to commit the ke Crimes there alſo. And the Reaſon why he who is Judge of | 
- the Place where the Malefactor was born, is] udge competent, is, becauſe the Malefactor may 1 
and will probably return to the Place of his Nativity; and it is moſt reaſonable that a Man 

may be zudged, as to his Life, here he firſt received Life: And Judges ought to conſider 
the Lite and Converſation of the Delinquent, which none can do ſo well as judex domicilii; 
and therefofe theſe two, domicilii  originir,are ſtill equiparate in the Law, and what founds 

the Juriſdictiem of che one; founds oft. times the ſuriſdiction of the other, and their joynt 
Competenc may be underſtood by theſe Concluſions © 


E/ 49 71 DTT. 005 89 ue mo Oe 1 1 
T 1. Tur Judge of the Place where a Man dwells, or was born, may; beyond all Contro- 
= verſy, proceed to take Trial of the Crime committed within their own Territory, if the 
= Perſon be found within the Territory. 2. If he be not found, ſome think they can pro- 
ceed if the Crime was not committed in their own Territory, but others do more juſtly di- 
ſtinguiſh thus, that either he is purſued by way of Accuſation, at the Inſtance of a private 
Party, and then judex dbmicilii is competent, but that neither of theſe Judges can proceed to 
enquire into 4 Crime committed without their own Territory ; and though the firſt 
Fart of this Diſtinction be very juſt, becauſe an Accuſer has always Election where to pur- 
ſue, yet the laſt Part of it may be juſtly controverted for theſe Reaſons, 1. Becauſe every 
Judge ſhould endeavour to cleanſe his own Land of Malefadtors who dwell there, and who 
may either infect his People, or commit the like Crimes, as was faid formerly. 2, It would 
encourage: the Committers of Crimes, if they might $0 out of their own Territories, and 


** 


** 1 


| commit. Crimes elſewhere, and could not be puniſhed upon their Return by the Magiſtrate | 
where they live, whereas it is probable, that the poor Party injared could not follow them 


to a Place fo far diſtant. 3. We ſee that Fathers do, and are obliged to puniſh their Children 
for Faults done by them, even without their own Family 5 And a Judge is in Law inſtead 
of'a Father to his own People, and ſnould endeavour that they keep themſelves free of all 
Guilt. 4. Per L. 1. C. abi de crin. dicitur queſtiones poſſe inflitui apud judicem loci ubi ipſa 
_ Commuſſa ſunt, aut loci uli reus adfl, t. . 


Ap with us, eriminal Purſuits are ſuſtained at the Inſtance of the Procurator Fiſcal of 
the Territory where a Man dwells, for Crimes committed without the Territory, though no 


k "3 = Frau fo HH > 


I find likewiſe, that Ca/deras does diſtinguiſh thus: If (fays he) both the Place where the | 

Crime was committed, and the. Place where the Delinquent dwells, be under the ſamePrince, | . 
though the Juriſdiction be under different private Judges, and the private Territories be dit- \ 
ferent ; yet the Judge "of that Place where the Delinquent dwells, may proceed to try a ; 
Crime committed without his own Territory, though the Party injured do not infiſt, 
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Against which Diſtinction, chough it be more plauſible than the other Diſtinction, Jet 


Tas third Concluſion is, that the Judges of the Place where the Malefafor dwell, 
proceed againſt him, not only if they find him preſent; but though he be abſent, Z.. 1.0 
aut hen. qua in Provincia, C. abi de crim. and by the Cuſtoms of Caftile and Naples, Curies, 


num. 747. And thus the Lords ſuſtained an 3 againſt Bug bioun in July 169, 
though the Deed forged concerned an Iriſh Eſtate, and though Burghtoun dwelt then in xe. 


III. Vac anoxDs may be puniſhed wherever 


o 


+ 


1 
er r 3 5 My 4 F Nan 1 
. 


pre nh 8 To 5 3 
| are apprehended, for having no 
certain Domicile, every Place is, in igſorum præjudicium, allowed to be their Domicile, Bo, 
de foro compet. nun. 69. and he is ſaid to be aV agabond, who has no certain Dwelling, Jie 
habeat domicilium originis. Thefe our Law calls Duffifoots; and ſach are our Egyptians, ſtur- 
dy Beggars, who though they may pretend to have a Dwelling, to which they may ſometime 
retire, Jet, ſince ordinarily they .uſe to wander, and do Things anlawtul, they ought to 

have no:Bencht nn 


VV. By the Canon Law, and in all the Romiſb Church, an Eecleſiaſtick Perſon cannot be 
in the firſt Inſtance Judged by the ſeenlar Judge but though this Subject might afford Mat- 
ter of curious Enquiry, yet I will not 15 into it, ſince the Parliament did; anno 1662, 
find that Mr. James Guthry might be tried by the Parliament in the firſt Inſtance, for Words 

ſpoken by him in Pulpit, and as a Miniſter, albeit he alledged that this Doctrine ſhould have 

been tried firit by a Church Judicature, for the Parliament thought that this might give too 
great Liberty to Miniſters, and might encourage them by adhering to one another, to en- 
veigh againſt, and diſturb the civil Government at their Pleaſure :. For if Ecclefiaſtick Per- 
ſons could not be judged by the ſecular Power, till firſt the Church Judicatures did confider 
the Doctrine; then it theſe Church Judicatures did approve the Doctrine, it could not there- 
after be found Treaſon, or any other Criuemnmn . - ' Ml 
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. on 
my 


V. WHrzrs many Judges are competent, they may ptevene one another, and Prevention 

is defined to be anticipatio froe. preocenpatio uſus Lee - alicujus judicis circa caw 

Jam dliquam, antequam alius Judex circa eam juriſdictione utatar, Prevention is, when one 
Judge interpoſes his Authority, or when a Trial is entred upon by one Judge, before + 
nother Judge do exerce any Action of Juriſdiction about that Subjet. 


PREVENTION may be made, either by the Judge, or by the Party. And Prevention is 
not inferred by raiſing of a Libel without Citation, Becian. Lib. 4. cap. 21. but it is inferredby 
a Citation, or by the firſt Citation in Writ, where more Citations are requiſite, and by ap- 

prehending the Malefactor, becauſe, as Car/eval. de judiciir, num. $81, obſerves, Deeds are 
1 Preventions than Word or Writ. Prevention is likewiſe inferred by the receiving 
of. | as 


itneſſes in order to an Inquiſition, ibid, _ of 


. Ir ſeems that the allowed and ſtated Deeds, from which Prevention is inferred by our 
Law, are only theſe which are enumerated by the 29 Add, 11 Parl. K. James VI, vis. a 


rehending of the Offender's Perſon, and executing a Summons againſt him to underly the 9 


Law, and therefore no Mention being there made of receiving of Witneſſes, or Inquiſition, it 
appears that theſe are not ſufficient to infer Prevention in our Law. 1 | 


In the Competition of thir Preventions, when one Judge has done one Deed, and another 
Judge has done another, the ordinary Concluſions for Preference are, 1. That when one 
Judge uſes firſt real Citations, that is 10 /ay, apprehends the Offender, and the other a ver- 
bal, or Citation by Writ, the real is preferred. 2. When the one does at the ſame Time uſe 
a real, by Capture, and the other a written Citation, he who has taken the Malefactor is 
referred. 3. Where the one has firſt uſed the Citation, and the other has apprehended the 
elinquent, though many Lawiers do prefer the Judge who apprehended, yet the Judge 
bo firſt cited, will be preferred in our Law: And if a Citation be a Way of Prevention, 3s 
was ſaid formerly, I ſee not why the jas quæſitum, by that Prevention, can be thereafter t- 
ken away; for though it may be pretended, that Judges would be thus encouraged to take 
Malefactors, which is a greater Benefit than the citing them is, yet I think it is the Duty 
of all Judges, to concur to take Malefactors, though cited by other Judges, and yet by the 
foreſaid Statute, the Judge who apprehends the MalefaQtor, before the other cite him, does 
prevene the Cite. — oe” „ FV 
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and both are . 
ſues for the greate 

is more concerned to have a great 
not only where the Crimes are different; but even where the one is ager 
trocious Circumſtances than the other; as if the one ſhould purſue for Wo 


cites him who gave Order to commit a Crime, doth likewiſe prevene all Judges 


7 | Commonwealth, that Crimes be ſpeedily puniſh 


cocker Judge, merely in Collufion with the Delinquent, November 9. 16724 Scot contra Riddel. 


1 Ts Prevention be not pr 
4 tence will be valid, tho? led before the Judge that was preveened, 


War x [udges ought to remit Delinquents to other s who are more competent, is fully 
ſet down Title Regalitien. E To 


TITLE IL 


'*  quatrelled by any inferior Fudicatory: 


cnc the Patianent h. the fiprewe Juditaioty, It tiny certaiily cognoſte 
= 8 all Cauſes in the firſt Inſtance. And of old, 5 a Perſon aouſed for Treg: 


CJ fon did abſent himſelf, the criminal Court, nor no other inferior Court 


did only fall, but he could not be forfeited; arid therefore ſince it was unjuſt, that 

de ſhould by his own Abſence procure to himſelf an Impunity and Exemption foi For. 

feiture, the Parliament did, by their ſupreme Power, cite the Perſon guilty, to appear 

defore them, and did lead Probation in Abſence againſt him, and forfeit him in Abſence; 

ale But it being found inconvenient, that Parliaments behoved either to be 
or ſu 


it is ſtatuted, That the Fufices may proceed to try Crimes by Probation, even when the Perſon 
cited is. ahſent, is Caſes of treaſonable ring in 5 N 2 open and nanifet Rebellion 17 
| $ainft' bis Majeſty, or bi. oem ge and their Authority : So that the Parliament are 
je oly Judges to the Trial of : 

erduellion, or open and manifeſt Treaſon. And albeit it may ſeem ſtrange, that 
the Juſtices ſhou 


the greateſt of Crimes, and not in Crimes of leſſer Importance; yet this proceeded from 


| might not be delayed, where the Delay might prove ſo dangerous. | 
i!: WE DUC TPO TOS CTR 7 Runes PSP e ee 
A. Ir the Parliament forfeit any Perſon after Cognition of the Cauſe, their Sentence 
"Wnot de quarrelled by any inferior Jud 


I agreed to by the Doctors, that when two competent Judges do Both proceed to a Trial 
1 ; founded in their Juriſdigion and Diligence, that then he who pur- 
Crime, ought firft to proceed in his Trial, becauſe the Commonwealth 
Crime puniſhed, than a ſmall Crime; which they extend 
eged by more a- 
unding; and the 
other for Wounding in the Night, or in an Ambuſh, 50%. Hor tit. num. 102 And he who 
prevenes by citing one of many Complices, doth prevene quoad all. As alſo he who * 
gaoad tne 

Committer, becauſe it is fit that the Cognition of the Crime be not divided; and ordinari- 
the Defences are common Defences, 8%. #um. 109. But I think this Conclufion ſhonld 
not hold, except the other Judge be preſently ready to purſue, for ir is the Intereſt of th 


= Thovcn a Judge competent have once fixed his Proceſs by Prevention, yet =. 
# moro, the other Judge, who has a cumulative Juriſdiction with him, 10 5 
may proceed; for thereby it appears, that by Prevention he has deſigned to exclude the 


oponed, either by the Party, or the Judge, the Proceſs and Sen 


3 9 : * 4 
* % 6. AK. & 2 . 8 8 i WP . a 4 : = : x 
: - 2 "7 4 "*1 
4 4 0 : X K ; * 


5 1 | 2 65 rr? : eel; 4 y 0 15 5 K 3. | #1 : b 1 5 3 ; 3 | | 35 s 5 ä 7 | *” ; = 1 
= Jurifdition of the Parliament in Crimes. 
1 1. The Parliament are Fudges competent to the Trial of Crimes, eden here 
i were rnd broth Mana 


could proceed to take Trial by Probation againſt him, and ſo all they could do; was only | 
n denounce him Fugitive for his Abſence, upon which Denanciatibi Ki Eſchear F 


ch Delinquents paſs unpuniſhed, therefore, by the 11 Ad, 2 Parl. Char. I. 
- all Orimes, by Probation againſt Abſents, except only 
haye been allowed to lead Probation againſt Abſents, in this which is 


he Juſt Deteſtation which the Parliament had of this Crime, and that- the Puniſhment | . 
; } . 


e, Af 39. Parl. 11. K. James VI. And though 
ce * 7 a | 3 SLOTS 27 3 4 it 


A bas Forfeitres in Parliament cannot be quarrelled before any inferior 
= © * az, Wh Decreets pronounced by Commiſſioners of Parliament, can be 


6 


| 94 5 Sir Gronen TI "FORKS. Jan 


— 


ie ſtems, that Decreets pronounced by ſuch 


5 8 their Honours, 


N in the third Article of the Repo 


be added. to that 40 That no ld in Far e 
2 by any inferior Zadie, 97 ee my . ed, ſeem mn. 
neceſſaty, fince after Cognition of the Cauſe by the 1 inſe wy can _ 
tel a — of Parli ** 28 tho it be pretended that the ſaid 4 — was 2 — 
and orderly; Yet, if a Perſon be only denounged Fugitive by the Parliament, 
ef the Seſſion may fuſpend in that Caſe, if the Proceſd hos he 15 . — 3 
they can reduce, even in that Caſe, ef ahi indaginis, . And 
were very inconyenient, that ſach à Decreet ſhould; receive — ent Execution, 7; 
fibly the Party) was not lawfully. cited, yet that ſuch Reſpect is to be paid to the 
Wo as. that the Illegality of that Procedure before them, thobgh - Dok. gn: be 
Wande ſhould remain undecided til the next Selon of Teen 5 


i. 1s the Parlament ſhould remit any ſuck. Proceſs for - Crimes, fo. a5 y./of their 
We to be decided finally before them, it hath been doubted, whether their Dy 
cifions could be reduced by the Seffian.; And this AR of Parliament wa gy; to Dec. 
ſions in Parliament. But yet, fince Decreets pronounced by Commithoners © 1 
are reputed with us Decreets of Parliament, and fince Decrects pronounced ws 
fioners for Valuation of Tiends, are not reducible, -becauſs theſe Decreets are — 
Decreets of Parliament, as being pronounced b ſuch . Commiſſioners of Parliament, 
vmmiſioners, in Crimes, after Pro. 
bation, could 1 be quarrelled and reduced by the Seffion,. or — — Judi 
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"TITLE WW, 
The J uriſdiction of the high WHAM " che 


| 1 The Original 7 th Too {Cont and his Tower. IF + | 
by The The Jeb of the 7 who are. coal, ef bie nher Caftki 


0 M K derive the Word C. Confable from the. Word Coning, which fignifie 
, and Sta , which ſignifies a Stay or Hold in the Saxon age, be. 
— e Conſtabularies were only erected in thoſe Places where the King key 
Houſe; and thus the Conſtable was Judge of old, to all Crimes committed within Sar 
Loogues of the King's Houſe and Hahbitation,, L. Malcol, cap. 6, Tho? Skene there 0» 
erves, that the beſt Manuſcripts bear only two Leagues, or our Scots Miles. Our Cray, i 
and other Authors, derive the Word Conflable from the comes fabu/i undet the Rona iN 
ire, nam conftabularizs( ſays he) nibil alind gf nifi. prafebius equitwm., Since the Rein Wl 
of King Robert the Bruce, this Office of high Ceuta 1 far heritably in the noble — 5 
of Errol: And 1 5 being ſome Debates concerning his juni, Francis Earl of £1 Wl 
obtained Commiſſion under the great Seal, dated the 23 of. ne i630. ſealed pe \ 
March 1631. to the Perſons therein . or any Ning of 0 2 1 
ſearch he Acts of Parliament, .Conſuetude be che Kg 
and all Evidents, ty that Je 0 of Erro or the the Lord Zi Hey 15 Son. Ss ne which * 
ivile * Immunities belang or ic 
a to 955 Office of e e from 21.8 ful Heres ud 
on] aye ſeen, with the Report the 7575 101 N 
iſomer to have met with the Earl __ and is La, 
Qions,. Warrants, and Cuſtoms of other, Countries ane 
(which, 
+ 17 0 f ) they ſet down theſe Words, The Go 
o th 1 Gael 2 — the. nice Fr biz 25 1 
Ee 3 Or. Cou r ent r in '4 
well within the Court, as outwith Sor wing 5 the Trial YE of wek Crimes an 


Laune is proper and due to the Conſtable and his Deputes: And the Provoſtand Bailies of thi 
on 


urgh, and all other Judges Sinne Bounds, where the Rid! Falts e 
ed, are obliged to ride, concur, fortifie and aſſiſt the Conftablg:and his Depus 
* and to make their Tolbooth patent for receiving them there 4 


I. 


8 1 7 he ſaid 
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1 [= ſtabding of his Wife the Day be ore after. 'The Magi rates had taken his dic 


. £ 
2 1 
N that * 
\ 
1 
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qui the Maſter of the Houſe to make open Doors i 


he King having ſeen this Repor 


viding the Riots! be ee Un ins of Parliament 
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* as Was clearly evident b Production of Wn. ae by his My jeſty's prede. 


Effect; and which likewiſe appeared by the Exhibition of certain, Bon ds 
on by the Town of Ed of Edinburgh Fre Con Fe for the Time, concernii that Put — 4 


. e it in a Letter directed to his Secret 
cil of this Kingdom. from the Ser at 28 the 11 of May 1633. ogy ve in th 7 | 


Bagks TEES all Ae Nel Month. And in the Commiſſion, Repo Pot, 5 | 


atk, ad his RTE: the high-O 
of Conſtabulary, NY Feen 4 | „ 13 


1 Conftable, 1 gl. in uſe, ſin | Time, to zue 158 0 wichm ihe e ound Kates | 
Tong ne bach DS q e 12 ow. of their meddling, pro- 

And I was told, that in Tins of 

holden at Edinburgh, and 1640 and 175. the Earl of Errol was found, by 

g of: Secret rants to have the ſole criminal Juriſdiction, and did repled 

ant o Sir Thomas Michſſon the King's Advocate, arraigne be ore the 

wok, - a 8 iy, and aſſalied him upon Production of a. Remiſ- 

Sepr. 16952. Gilbert Earl of Erro did repledge Jane Fohn- 

fioun Violer, ap he Þ 4. the Mapiſtrates of Edinburgh as Sheriffs within ag = er 


fion. And ups 


Confeſion, and ſummoned the Afﬀfize, There was no formal Replegiation, brad the 

Magiſtrates paſſed from him upon the Conſtable's „ iy OM and upon the 6of that 
Month of September, the Conſla les Deputes ſentenced him to be hanged, and to have 
bis right Hand; which gave the Stroke, cnt off, and affixed upon Leith-roynd Port, and or- 
dained the M 5 7 2 I to cauſe 8 che 1 to Execution e the y * 


enth. 
11171 6, the- Carckauin of a Nodleraiy having abolit the 50 K Time wowed a Chitd; 
the Conftable eommunded the Town's Guards to wk Rag the e * they 


\ 


accordingly did, till he was freed by a Remiſſion. 


+ 6f this fi of Conftabis' 
den infeflor gh Maglfroy, Hund 8 ul 1 


aubert an Fj Eight La bent, were 
ce we borrowẽ them, and 
are with "vs i to the Juſtices of Peace, and are to be choſen by them, Two 


__ Fro if Pariſh,” aud as many in Towns, as may be pro 'ortional to the Greatn 

ye Power 10 apprehend all ſuſpicious, idſe, or 1175 Srila wo] and 

Noun the N Jeighbours to aſſiſt and if the A111 Perſons lee, th may re- 
c 


h, with many of er Particu- 


are intruſted to them by the 38 Af, 1 Feri. Char, II. 


III. His Majetty's Prodecudibie. 0 of old to build Caftles in oi bb Towns 


of the Kingdom, and for preſerving the Peace both in that Town, and in the adjacent 


did not pts to Fairs that were granted poſterior to the Office of Conftabular 


Country; and the Governors of thoſe Caſtles were called Conſtables, though they were 

22 ro perly Cafſtellians, or Chaſtellians, as the g Lawiers obſerye, Theſe had the Pow- 

er « of Rid idh the Fairs, and having had the Keys of 12 olbooth delivered to them, the 1 15 
adusk f 1{diQinn daring thoſe wits : But it was fbund, that, this Juxiſ ip 
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Cuſtoms thereof, as was found the 18 of Fuly 1676. betwixt the Earl of King horn and the 
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thaſe Conſtables uſe 


ſtoms at Hon 1 it is therefore ap A e by the 6 and gt 4s, 13 Parl. 
= Jon. II. Thatthe on Pate uot exalt any mi extept his Feftment bear him 
_ thereto, and that old Uſe and IN ſhall u 25 4 0. Which Acts are' ratified by the 
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and Magiſtrates of Burghs Royal. 
HE Chamberlain was an Office to whom belonged the judging of all Crimes com- 
mitted within Burgh, and he was in effect Juſtice-general over the Borrows, and 

was to hold Chamberlain Airs every Year for that Effect; the Form whereof is 
ſet down in Reg. May. in a Book entituled the Chamberlain-air, iter camerarii. He was a 
ſopreme Judge, nor could his Decreets be queſtin ed by any inferior Judicatory, [ter Cam, 
cap. 35, And his Sentences were to be put to. Execution by Bailies of Burghs, #49. Cap, 

37. He made the Prices of all Victual within Burgh, tp. 33. and of theſe who wrought in 
the Minehouſe, Ae, David IL cop, B66. 


Hr is called camerarius a camera, (i e. teftudine five fornice) quid cuflodit pecunia 


que. in cameriſ præcipue reſervantur, 


Tuts Office belonged heritably to the Duke of Lennox, but its Privileges are, by his 
Abſence, run in Deſuetude. Magiſtrates of Burghs, as ſuch, have no Juriſdidtion but wha 
is competent by their Charter of EreQion, wherein ordinatily they have Power of Pit and 
Gallows; but ſometimes they are 3 within themſelves, as Edinbargh, who have Right 
alſo to all Eſcheats of their own Burgeſſes, or other Criminals judged by them, for Crimes 
committed within their own Burgh. Sometimes they are Sheriffs within themſelves, and 


3 


ordinarily they are Juſtices of Peace within their own. Juriſdicion. 


Tun King may ereQt a Burgh Royal within the Bdunds of another juriſdiction, as of a 
Regality; but in that Caſe, though the Lord er conſent to the EreQion, yet it wil 
not prejudge the Bailie of Regality, whoſe Right of Bailiary was conſtitute prior to the 
Er on of the Caſualities that were formerly due to him: Albeit it was paged that the 
Lord of Regality might diſſolve and diſmember that Part from the Regality, without the 
Bailies Conſent; and ſo it not being in the Regality, it could not be ſubjeQ to the Bailiary, 
the 27 of February 1666. Lord Colvil contra the Town of Culrgſ t. 
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The juriſdiction of his Majeſty's Privy Council in Cri- 
I. Is what: confifr the Juriſdiflion of the Council, their Prefident an Number 

K The Procedre in paniing Riel = e 2 TE EE 

3. Whether 4 Power to ett, be a ſufficient Defence againſt a Riot, 
. ‚ hs Wha 
eV 43739 ee een K tb ek 
„6. The Council name Aſſeſſors to the Juſtices, and ſometimes review their Sentences. 
261.280. 1 Dey grant Letters of Intercommuning, and Contmiſſions for Fire and Sword. 
« They ſometimes ordain Houſes to be delivered, under Pain of Treaſon. © 


I. T HE Affairs of this, as of all other Nations; are either ſuch as concern the Policy of 


: 
— 


the Kingdom in general, or ſuch as reſpe& the diſtributing of juſtice betwixt 

3 private Parties. The Policy or Government of the Kingdom is regulated by his 
Majeſty's. Privy Council, in which the Chancellor is Prefident, if he be preſent, but in his 
Abſence, the Preſident of the Council prefides. This Office of Preſident in the Council is 
a diſtin& Imployment, and it gives him the Precedency from all the Nobility, The Number 
of this Judicature is not definite, depending upon his Majefty's Commiſſion ; but all boot 
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appeariat the Day to which he is cited, 
| be ile e thereafter obliged to attend, 
pereniptory againſt 
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Caution, and enacting themſelves to be i- 
for whom they undertake: Which Privi- 
lege f no perſonal-Puniſhment be concluded againſt the Defenders; but if either 
me Complaint conolude, or that the Crime will in Law infer a corporal Puniſhment, then 
me oftering to find Caution to anſwer, will not be allowed, nam woda capur ſequi_debet, and 
do Man can bind his Body for another, nam nemo. eft dominus ſuonum membrorum.” The Pur. 


: Teſtificate of his Siekneſs, upon Soul and Couſcience: And yet it is the Privilege of any ' 
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TAI Council by the firſt Co 


of Riots, and Breaches of the p 
ſeeing 


1 Which Interdi& reftored only the Poſſeſſion of Immoveables; whereas Moveables being 
pulled, were craved back actione vi bonorum. Fuftinian alto introduced, that he who reft, 
and violently took what was his own, ſhould loſe. it, L. 7. C. unde vi, for in this the Reſum- 

er uſurps the Power of the Magiſtrate, whoſe Miniſtry is requiſite in inverting the preſent 
Poſſefſion. The Canon Law likewiſe hath introduced bengfcium, cap. redintegrandæ 4. cap. 3. 
aug. 1. And \Menoch: relates 19 Remedies, and Philip. Franc. 24 for Recovery of Poſſeſſion; 
and ſeeing the Thing poſſeſt, is ſtill preſumed to belong tothe Poſſeſſor, and that hardly the 
Right of Moveables can be otherwiſe proved, than by Poſſeſſion, the Law did moſt rea- 
ſonably, both for ſecuring Property, and puniſhing Violence, eſtabliſh that great Rule, that 
ſdoliatus oft ante omnia reftstuendus3.and conform thereto, the Council (who ate never Judg- 
& to Property, but only to Poſſeſſion, ſo that in effect all their Sentences are Interdidts) do 
ftill reſtore the Poſſeſſion to the Perſon ejected, and likewiſe puniſh arbitrarily the Violence 
committed, for We have no expreſs 


uit: Statue taxing the-Puniſhment, By the Law of Eng- - RB 
and it is accounted. no Riot, or Ronts,except three at leaſt were preſent, and that ſomething 
was done ad terrorem populi, for breaking of the Peace, Baltan. cap. 32347. 
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II. T xx two ordinary Defences, whichare. proponed againſt riotous Ejections, are, that by 
2 Writ-it was lawful, and agreed upon betwixt Parties, that the Defender might have &je- 
ded the Purſuer, if he removed not at the 0 _ aac which will defend againſt a Ri- 
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I conceive alfo, that wh 


a Ctiminal Purſuit cannot be intented, for theſe reſdiciunt emu = © 
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its Vigour after that Time, ſo that one purſued for a tiotous 


that no Riot can be concluded, ſeeing the Thing or Land d was his Own. W 
ſhall ſpeak of the criminal Purſuit in its own Plameeee . 


 WrETazR the one of theſe Adtions doth exclude the Purfuer from all other-Reparations, 
ſo that he who purſues the AQion: of Spulie, or EjeQion;” cannor'thereafter" purfue' a Rio 
or a criminal Purſuit, may be controverted; and the Civil Law decides it thus, that 
& ana & altera tendunt ad vindiftan, tunc una agitur ad vinditi am, altera vero ad projecutive 
nem ret familiaris : And thus the having obtained a Decreet of Ejection, impedes not the 
Purſuer to intent an Action or criminal Purſuit; but after — — for the Riot, 
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| legally un ged by either Party, in à full Trial, 
1 8. 8 . act 2 N rc TK 2 4 131 2 1 if Bk PF 55 5 POLL * CRT „ | | : 
Tux Councillikewiſe ſometimes inflict Puniſhments without Precognition, by way of Citati- „„ 
on, as in the Caſe. of Giles Thyre Engliſhman, who being incarcerate, as acceſſory to the Death 
of Mr. Bedford in Leith, and as guilty of Adultery with Mris. Hamiltan Wife to the 
ſaid Bedford. Thyre did, upon à Petition to the Council,. wherein he confeſt the Adultery, 
but denied the Murder, (Which Mris, Hamilton had likewiſe at her Death acquit him of) 
obtain himſelf baniſhed, without being put to the Knowledge of an Inqueſt, by whom he had 
certainly died, as guilty of notour | Adulter Ve in eee e ene : 
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VI. Tux Council name likewiſe Aſſeſſors to the Juſtices before the Trial, theſe the 


Grecian Lawiers called Fagedpic ;. and ſometimes they diſcharge, or continue Diets. 
%%% ᷣͤ ᷣ» ..., , ]¼ ß gd ß .. ͤ Y» Lanny 
Aran Sentences alſo, the Council, upon Application made to them, do either,mitigats 
the Puniſhment, not only where it is arbitrary, but even where it- is ſtatutory, as in the 

Caſe of Broum, whom they ordained only to pay 100 Merks, tho? ſhe was found guilty: of = ee 

notour Adultery, which is Death by our Law, Sometimes they ordain no Sentence to | 
follow upon the Verdict of an Inqueſt, as in the Caſe of Purdy,” who was condemned for. „ 

Vary, in fo far as he bad taken Annualrent a Month before the Term of Payment, upon . 

his Debitor s voluntary Offer; and ſometimes they, ordain ſome ot theit oun Number, to e 

reviſe the Proceſs and Verdict; which Affeflors do ran verſe the whole Proceſs, and ordain 

it to be torn out of the criminal. Regiſters, as in the Caſe of George Graham, who being 

; —.— for Theft, it was alledged, that the Aſſize had found him guilty of Reſet, and ſo 

the, Verdict was found diſconform to the Libel, and conſequently the whole Proceſs was 

null. Yet when Mr. Villiam Somerwel was found uilty of Murder, upon the Depoſition 
of one Witneſs, the Council refuſed to review the Verdict as unwarrantable; for they found 
that they could not quarrel an Aſſiae Which condemned, ſeeing Aſſizers can only be 

ere. for Error, when they aſſolie. And when his Advocate oited to them the 47 A, 
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art. 6. K. Jones III. hereby it is ordered, That where a Party Ind. himſelf grieved = 
by an Ae, i portial \Matice or Jen e Pall bei lawful to him, to cite e 9 
the Council, and if the Error be proved, ibe arty ſhall be reflored to the Condition he was 
in before the Sentence. To this it was anſwered, that this Act ſpeaks only of civil Caſes, and 
that by the/Council here, is meant, the Seon. To Which it was replied, the Rubrick and 
AQ are general, and treat of all Perſons” dee I 4% totum dicit nihil excipit : And 
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Se Rs of the Law 1s comprehenſive of both. Fro all is dome = conclude, * 


i me Juſtioes err in Judging the Relev ro - or if the Aſſize find that proved. which 

as not remitted to them, that in eicher eſe Caſes the Council may review the Sen.” 
"rence but that they cannot quarrel the Mn * the account. that. the Verdia 
not ſi fficiendly-wrarranted by the Probation. © | 


80 METIMES alſo the Juſtices are lad” ** the. Den of the pro Council 
which is repeated to the Afize as fall Probation; ſo that the Juffices have only the Exe. 
cution of their Sentence remitted to hem; Thus Fleming Was convict before "the Council 
or having uttered moſt diſdainful Speeches againſt the King, and therefore was remitted tg 
the Juſtices, to be exempl 7241 puniſhed; and = 7 of their r EO 
horny en is ſtill expreſt in te ittay) he” was han anged May 9 7615. * | 
Hb MST GOT i | g 4 | 
VII. Is the Law enn receive full Secret g Cars 23 bee by the final | 
Sentence; then the Council, upon Production of L. etters ot Horning, following upon at 
criminal Sentence, and du Seeuted and regiſtrated, uſe to grant Letters of Intercommun. 
ing, whereby all his s Lieges are prohibited to intercommune with any of the Rebel 
Io denounced; which Letters muſt be publiſhed at all the Market-croſſes of the Shires and 
Juxiſdictions within which ſuch Perſons reſide, whoſe Intercommuüning is ſuſpected, and re. 
ſtrated there. And if need be, the Council Jil Hkewiſe grant a Commiſſion for Fire and 
gee to ſuch Perſons as' they will name, againſt the Perſons who are diſobedient In the 
criminal Letters, as ſaid is: And ordinarily thir Commiſſions of Fire and Sword are gi 
ven to the Perſons intereſted, which' occafions many eat Abuſes. And theſe Commiſſions 


are ſometimes granted againſt Parties who were never ebe vt LL a naked N 
| exhibited wo the Council, which i is moſt irregular. es 
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iP HE Council 0 ſoincelroes arty Conti! 0 e in Aue 81 or e i 
that upon naked Petitions, without any previous Trial, ts as they did againſt the Laird 
of Dinbaith, upon a Petition, wheres: it e Sa e h chat he my run awa with 


But this ſeems hard, and it were to execute a free ue for ws he be hare: of 


e — = 222 bim; 3. Nas theſe Pirate 3 oo, * Me unwarrant- 


VIII. 17 Way Perſon WY out his Houſe i in Gar ion 4 eng kis Majeſty, 0 the Coun- 
0 firſt uſes to iſſue out Letters againſt him, to deliver up his Houſe, under pain of Tres 
ſon; and they ordain a Herald to go and ſummon him 'for that Effect, and if he re- 
fuſe, they ordain him to be proceſſed before the of Fre uftice- 5 and do immediately, be- 


fore any criminal Sentence, out a Commiſſion of T Sword Boos Tow as in the 
Caſe of Burgie, Ford 1668, 1 85 
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"ay x uſed likewiſe of old, to obilh Voblemen RE? hes ths lan 4 not be appre- 
hended by Captions for civil Debts, to deliver up their Perſons in any of his Majeſtys IW 
Caſtles, under the pain of Treaſon. Which tho? it be now in Defuetude, yet it was mo . 
reaſonable, and of excellent Uſe, ſeeing it is moſt abſurd, that any of his Majeſty's Liege 
ſhould! contemn his Laws, and that ſuch poor Perſons as pay his Mzetty Taxes and Im- 
poſitions, and who are obliged to venture their Lives for him, ſhould not likewiſe have 
' the Aſſiſtance, as well as the Protection of his Laws; fo that when the ordinary Reme- 
dies of Caption, Compriſing and others, fail, theſe and other extraordinary Remedies ſhould 
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8 ins and LY Uo. Juriſdigion in 
Criminals, and yet t ey fine and confiſcate ſuch as tr eb pecunial Statutes, 


or Wrong his * Rent, 4 1 they do in effect judge Crimes; for it 
is. 


| B E Exchequer are only his Majeft % Chamber | 


| vol. | 11 


Cue to abſtrat * Sa. or. W eds the Publick: Ard Aer n 1 bey 
be not manage his Majeſty's Rents; ſo that this is jury/ai@io emunata, founded upon 
| that Rule, qu aliquid conceditur, omnia conceſſa dident ur fin fin . Hoc expl plicari "4 
By F it ſeems de jure they ſhould not, even eo caſs,'cogn for by the 89 dQ, 

arl, James VI. it is ſtatnte, That 2 lat as. commit Fraud. in e e 
| fats be * as Fuſtice-airs, at gi 


ber, that in 1668, the Exchequer did fine a v incelligene Perſons for” . 
[| omen blank tin Juþ ſabſcribed by 9 and ea ery to be filled + up bythe 

Exchequer, which ſome thought ale: for eicher he had committed a Crime, & eo can 
| he ſhould have been remitted to the Juſtices, - or if he had committed none, he could not 


fined. And) elbeit che Exchequer, or any other Court, may fine or -impriſon 
— jure den their Et or. may 2 


ting, deren their Court; * 
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uv; E „ + the Treakiry aid, in GI” 1669. 3 two ” Mihai in — OY 
iſland, to to be ſcourged at that rok Bree Tag becauſe, when a -Cuftomer came to enter 


2 Boat wherein unfree Goods were alledged to be, they did- put off the Boat from 1 
Rock * it Gang a ths; Nene Ling into 2 ad bones had anos c__— * 
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| of the I aui of the Lords « 


They are Fuages in crimine falfi. 


Dey have made Statutes for regulating the Juſtice- court. 
383. Whether they can review the Sentences of the Net 
6. They ee the Sentences of the Fuſftice-court, 
I + They — 6 to. ſuch at er wound one another during 
of ce the Seſſion. 
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- HE Lurk of Seffion . no Jariſdigtion: in Ociminils ; * et th 
.  paſitheBilkwherenpon all equa Summonſes are raiſed : For all 4 8 
| . Criminals mufthaye 2 Bill, which muſt paſs under the Hand of his Majeſty's 
+ Advocate, and for which, be gets ten Merks, and his? rvant one. Thereafter-it is car; fed 
the Ordinary upon t the Bil, 25 is ſubſcribed b him as a common Bill. 
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Tas Reaſon why thir Bills are paſt by e Lords, hems to be; wn Ny \Taſlice-de-- 
putes were not ordinary Reſidenter in Town, (their Salaries not being ſufficient for defray- 


ege of Juſtice; Fee this was one of the Grievances given in by the Juſtices to the Parliament, 
anno N 


it is very unceaſonable that theſe- whoſe Imployment it is to underſtand 


criminal Caſes, ſhould — of Bilis; and of the I. 
fa: theſe Bills whereby the . theſe Bille; and many of the Lords refuſe to 


uſtices ſhould not know what they are 3 


it is probable, that if any. of 
now the Juſtices uſe. 


the Juftices would paſs their own Bill, i would fuſtain: But 
the ellen 7 


* La other; . who Sho not Jenn, may: 2555 fuc Bills, 
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They EDT Cauſes 3 to 2 Puftice-court. | ee ee 


4 "Thy py Sr Warrant i Adore, to anger for ſuc ar ave 1 ec 41 Tres 


5 or Chargp or. elle, becauſe the Clerk of the Bills is a Member Nd Servant of of the : F "MN 


And it is moſt unreaſonable, Pa the 


this Warrant being a Part of 
the Proceſs, and ſo falls naturally. under r of theſe who are (lea it. Aud 


i do pad their oun Bills, becauſe the Juſtices are now of 
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8 vr albeit theſe Lords cannot cludes Crime, , yet they ma 4 do win Inj 
ſembers, ** E ning or Co 24. p jus com 


II. Tarr likewiſe advocate Oauſes Gm the inferlor Colic: &: - Ee i ut . Thus 
anne 1564. Muctinegſh being purſued before the Sheriff of Inverne/7 for Thett-boor, they at 


1 7 85 e Cauſe to the Juftices'z albeit it was al 7 — they could not be Jud 
ition, 'To which it was anſwered, that the nence was ill inforeed, 6 fie the 
Gagel did a advocate; and could not cognoſce; and 1 s of Seffion did advocate Brie ves 


| 5 ſerving Heirs, — yet worn were 005 JS go OL for both in oh, and that So 


an n 


and will be liable to an Aste of Error, 
remit him to the Juſtices; tbe paniſhed 10 
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_ een 2 N Melt Sende nce 15 2 Bao , W. 
ye Keg Probation : And when the In queſt re- 

new ineleſed, af whs done in Binny 

75 affolie. And their Deereet hoes” the the 


7 falſarius,' and to underly the Law crimi- 
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III Tah are likewiſe Judges 
ant to the Affize to condemn, without repe 
fuſes ta condemn upon:thatWartant, they ag 


© nally, and ordained that 225 to be inſert in their Books of Sederunt. And that Or- 


he was 1 nous, and in Top 
on 


der is, in the Juſtice-court, called an AQ of Sederwnt, the 2 f July 1662, Albeit the AQ of 
Parliament, Fames VI. Par. 11. requires that all Probation in Criminaſs hold be led in Pre- 
fence: of the Aſſizes ver ie Anſwer N the Lords eden only” Probation ao and 


| * is read in face ofthe Aſſite. 
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KL Fords likewiſe Sete tho Puniſhment 7 Falſhood, and ah in "UW 8 
— LA to — uſtice, to be only baniſht, or r or have his Tongue bored, accord - 
0 cle Un of the Guilt. And I have ſeen a Gentleman, whom 1 will not name, 
5 * = impriſoned by the Lords, for * of a falſe Bond of Suſpenſion, becauſe 
ey. And albei may ſeem irregular, yet ſeeing the 
ions, s aeg 3 they Jhould have this Allowance. 1 - 
n wh. the Doctors, that dect, ue Judex prin ap cognoſcen- 

do, v incidenter cri 


ber, . [And ute ple 4 2 1 bf J in 4. 72 2 T | 


bat. 124 upon improving an Inftrument, or Writ, they have ordained e 1 The 
mentarios, & falfs fabricatores, to be "ng and remittedt hem to the Juſtices, th 18 of Fe- 
bruary 1660. Fern, Inner and Tarbet hanged. But I remember not that they have in any o- 


Lords are only privy to the 
find it one of the Rules 5 


ther Caſe 0 apes. Crimes N r the foreſaid r - * them an 


e 1 OP 
Iv. I find FOR hs Lai here, made ae Stare &@ ronulate: the n 7 upon the : 
1 of June 1593. they declared, that all landed Men ſhould be eſteemed pare: curiæ, and 


might fit upon Noblemens Aſſixes, being purſuęd tanquam temere jurantec 8 aa: And 


thaCounci uſes to conſult them in intricate Caſes, which are referred to them by the Juſti- | 
ces And thus, anno 1667. they were Pao e hy hay mat Rebel g 


be ſorfeited in cheir Abſence, © 


5 it were hard that the Lieges ſhould not ade Wr An dae * 
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V. Bur whether they be Judges com com etent to 3 or review i is done b the ſw Us 
tices, or in the Juſtice-court, in any Cale, is not yet decided; but I have ſeen a ReduMion 
of a Verdi of an Inqueſt, pronounced againſt Mr. l. Vallum Somer wel, whereby he was found 
guilty of Ulury, The Reaſon of Reduction was, that the Inqueſt had erred * #n calculo, and 
was contended, that the Lords were competent Judges to review Errors in culbuls, for 
at was in effect but a civil medium; and where no criminal Conclufion- was craved, nor 


| could follow, they were Judges, as in the Caſe hes a we- of Retour, whers * Toe 


wy, be reduced, as paſt upon Ignorance. 


* was alſo urged, that ſeeing the Leith made Seargieds to regu ge de 10 
paſt their Bills, they might cognoſce alpable Errors, committed 75 by Affizes; 
uch __ 


rſons, as Aflizers ordinarily were, 


VI. Tus Lords of Seſſion do Ry the- dag likewiſe, 5 Sen es in the 
Jufſtice-courts ; but theſe Suſpenſions, when onee Taiſed, are Aiſcuſt before wee Ju ices. 7 


Tnar Ikewife ſmetimes diftufs theſs Suſpenſions before the Beftion. And 2 A | 


| : 


flkme ent, modified hy the Juſtices, being exorbitant, the Lords, by way of Sufpenſion, Gale : 


ſen the Sum; the Reaſon of which Decifion ws, becauſe they found this Caſe to be but of 
the 
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qa Fugitive. By this Act, the Committer loſes his Liferent Eſcheat immediately after De- 
at 48 and giving of Counſel, is Art and 


| James VI. I have often ſeen Proceſſes intented upon this Act before fl 
cellary, albeit not obſeryed; that Cognition, de firſt taken by the Fuſtices, or other criminal 


at their Inſtance agai 


de jure, yet here, .quoed civilem eſfecbum, it could. not be ſo 
Whole and ancient Herit | | 
depending might extend to a Nobleman's whole Eſtate... zu It was alledged that Ratihabition, 
or any Deed ex pot facto, did not infer the Contravention of this Act, Which required ex- 


Court. 
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VII. By Act of Parhament 2595 Auch as kill, or, wound to the Effafion. of Blood, or any 
her way, one another, duri the Dependene of A Criminal Proceſs (which Dependence 1s 
deelared to contimde from the Execut 
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ſaid Qrimey/ſhall for ever loſe the Cauſe, and the 
Defender being guilty,” is to be condemned in the Plea, the Purſuer, or Defender, being 

id before any competent Judge in Criminals, without any Probation, except ſummar Cog- 
con vict before any competent Judge in ginnen Junge any Fropation, except lummar Cog 
ron vi e „or pütiiäg the 'Committer to the Horn, and denouncing 


nunc lation, without being Lea and D 


P art in this Crime. | = 4 | . 


Tus AR was to continne-only.for. three: Fears, and, is prorogs 
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2 | 
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Yet 
Lords: But it is ne- 
and competent Judge, Yet without this, Proceſs was ſuſtained by the Lords in prima inſtan- 
tia; but this Defence was not there alledged: And Procels-was ſuſtained, albeit no Effuſion 
of Blood followed, the 29 of Ju ce againft Hamltor.z.. where dt was debated, 
whether the Lords might ſummarly ggcaive Frobation of it themſelves, or remit the Trial to 
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the Juſtices; for which Doubt I thought there was no great Ground, becauſe by the AR 


forelaid, the Juſtice is only gage in prin. inftentia.' And yet, in Siech's Caſe, 1673. it was 
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found, that no previous Trial before the Juſtices was neceſſary. 
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Tus Earl of: Miabſdals purſuing; the Tenants of Duncots, February 1672, they alledged 
becauſe the Earl had beat ſome of them who were ſent to execute a Summons - 
him, at leaſt he had gen Order to beat them, or ratihabited the 
beating of them. To which it was anſwered, chat, 1. The beating ſome of them could on- 
th found an Exception to ſuch as were beat; and this the Lords found relevant, though the 


Abſolvitor, 


ummons executed was for a common Cauſe; and ſo in effect, thoſe who were beat, repre- 
ſented all the Purſuers, 2. It wes alledgad, chat Order to beat them was only probable' /cr1- 
Pto vel juramenios lor though a Crime ordinatilꝝ, in a criminal Court, be probable. prout 


age might oft-times be taken awa by Witneiſes, ſince Proceſſes 


licite Deeds, as Beating, Bleeding, Sc. The Lords, before Anſwer to theſe two laſt Al. 
ganges, ordained Witneſſes to be 16d; before Anſwer, for clearing the Nature of the AR, 


and Violence committed again them; but in this Caſe, as in all others, if the one Par: 
beat, the other being forced thereto b | Self-defence,/the Striker would not;-eo 555 fall - 


der the Certification of the Act of Parliament, as was found the laſt of anuary 1653. Jobm 
Sliech againſt Swinton. In which Caſe, the Lords alſo found that the C 1 
AQ, did reach ſuch as wounded one another during the Dependence of a Purſuit before 


loſe the whole Plea, was too great a By 
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Vill A LBEIT gu, * Parliament, ot Council ant 1 to Advoc tes. tr 
appeat for ſuch as are led before the Juſtices, yet grant that the Lords _YP 
Warrant, in Balmerinoch's Caſe, to Advocates to compear for him. And ſeei 


ing Advocate 
are ſub) Maat e Jockey Fe Lords, it is moſt: r lication be 
to * : For the ſame Reaſon likewiſe, I find, that * e of the 745 are * 22 
 Aſeſors, in criminal Caſes, by = Council, 8 5 ve a LT OY alſo gk the 


n for n waere in Toft's \Cale, 1637. 
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TOY 7 . 1 Das ee eee Pirates, 1 1 0 11 FA : 
py * Met ber it be lawfu aucb as re wen Pires 10 execute them their 
le uh 7p 3 the Octan," or when": Jude. N vl own 
18: 4 ute ihetherobe Tut V judge Pirate. GRP e 435 
TY 8 1 her the Fuftices- have 4 — vente. with ohes Admiral, . 
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1 iT H E Lord high Admiral and his Deputes are, b the Laws of All ations, 
competent to the Trial of all . committed at Sea, and, FN cows Jap 
Statute, with us the Admiral is com _ in all Controverſies, Actions and 
Crimes, 3 and Treſſ n Sea, or ſo far as the ſame flows 


| be Ship Laus corrected b — 25 . Aab dee 2, Our learns Cor 
tryman Min e "hich T har A l 41 ed un- 


Alan ne belt merum been eine 1 2e enin non ] 
dicere, quod: off Juriſdittionss ſimplicit, exequi, imperare, ano dare, ge, que 25 


 imperii ; ſed & in facinorqſos an tere, quod eft meri imperii: de 5 controver- 


marinis cqgnoſcere poteft admirans, marinas intel Mo, que negotiationis cauſa ineuntur, five 
Hen mare, Foun in mari pron cons, tamen ex N intra maris Rurum W 
_ N . 0 455 . | 


An Scotland, the Deansof Gildw were, as « Waknood e tit. 2.3; lian Judges of ol 

betwixt Mariner and Merchant; Iikeas, the Water Bailie betwixt Mariner and Mariner, 

and the Juſtice-general was Judge i in Criminals: But now no Judge may meddle -( ſays he) 
with the Admin Cauſes, but only by way of Aſſiſtance, and that by Commiſſion in difficult 


Caſes, as was found in that e 2. Anthony de mags way od =: 1 es 6 of 1 
X vember, 1642. * BS 


IL In Oftober 1636 Bede Gilerns, pH cn Span, Dich, Jus French 3 = | 
apprehended, Mr. Jane Robert/on then Adiniraldepute, craved that the Council wo 
name Aſſeffors to him in the Trial of theſe Foreigners, and they being named, a Court of 
Juſticiary of the Admiralty (for the Regiſters of the Admiralty give it that Title) was kept 
at Irvine, and theſe Pirates indicted and hanged for Piracies committed by them upon French, 
— Wan iſh, and Dutch Merchants, The Parties injured are received Wimelles, elſe theſe Crimes 
at Sea could not be : proved. This Trial was by an Aſſize, as before the Julie e 


III. By che maritime Law of Ex Etz. i i lawful for any Macho alt bn inthe 
Ocean, to hang him at the Main r „ becauſe, as it ve” oper me, the Ocean is within no 
Man's 1 and ſo every Man is left to his 8 K AF-wa but this may prove 
very dangerous, for thus Men may execute their Rev Juſtice, and may make 
innocent Men Pirates, for their ir privar Advantage ; and Jo I are eſtabliſhed to 2 prev 
| ſuch Injuries; and upon that Pretext Men may as well by ar og taken u . 
cean : But yet if a Ship be on her Voyage to remote Places, as the Indies, ſo 2035 a. 
kers cannod — the Pirates till the 2 to an Harbour, they may in that Caſe execute 
them at Sea, for that is a Kind of $ -defence; and Necellry makes Law. But I think this 

Neceſlity muſt be proved, vid. Grot. de jur. belli, lib. 2.6 14. And for this ſame Rea 
ſon, I differ * it Author, who aller num. 12. that i the” Caker bring a Pirate to a gr | 
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3 the Judge refuſes, or delays Juſtice, ſo that the Taker muſt loſe, then the Taker may ex. 
odd the 1 himſelf; for 0 to make every Man judee, not only of the Pirate, but of 
che Judge to whom Application was made: And a private Perſon might as well pretend, that 
if a Judge delayed, or denied Juftice againſt ſuch, as we pretend did either rob or affront 

us, we might doJuſtice upon them our ſelves, contrary to many Laws, and particularly to L. 

wullus, C. de judiciis. The ſame learned Author uri maritimi, doth tell us cap. 4. num 14. 
that if a Spaniard rob a Frenchman on the high Sea, both their Princes being in Amity a- 

monſt themſelves, and withyZxglars, and that the Ship is brought into the Ports of Exgland, 

the Frenchman may proceed againſt the Spar4zrd, to puniſn him; but if the Ship be brought 
intra prefidis of that Prince by whoſe Subject the ſamewas taken, it may be doubted if he 
can proceed criminally; but the Taker muſt relort to, the Pirate's own Country, or where 
he carried the Ship. But in my Opinion, a Pirate may be judged by the Judge of any Nation, 
for he is an Enemy to all Nations, and though he be not n committing a Crime 
in the Sea of that Prince, or State, within which he is deprehended, and ſo ſeems not liable 
to their Juriſdiction, nec ratione loci delibts,' nec origmis nec domicilii, yet he who is of no Na- 


tion, is of all Nations, as Vagabonds are; and he who is an equal Enemy to all Nations, 


commits a Crime againſt every Nation. 


IV. Tnovo n the Admirals criminal J uriſdiction extends no further than Crimes com- 
mitted at Sea, or within Flood- mark, yet he is ſometimes Judge ratione contingentiæ & ob © 
contingentiam cauſæ, as if a Man reſcuea Pirate out of Priſon. Though this Crime be committed 
without Flood-mark, yet the Admiral is Judge, becauſe it hath Dependence upon, and ariſes 
from the principal Crime to which he is Judge ; and if the Admiral begin to purſue Pirates, or 
 MalefaQors at Sea; he may continue his Purſuit, and apprehend them at Land, and with- 
out hisown Juriſdiction, but he muſt in that Caſe ſeek Concurrence from the Magiftrate of 


the Place, Locen. cap. 3. num. 2. 


V. Trove the Admiral has a criminal Juriſdiction; yet ſome alledge that he has hot this 

properly as Admiral, but by virtue of a Commiſſion of Jufticiary contained in his Gift; and 
therefore when the Admiral proceeds to try Crimes, the Court is not called the Court of 

Admiralty fimply, as in other Caſes, but the Court of Juſticiary of the Admiralty. 


IX is likewiſe donbted, whether the Admiral hath the ſole Power of judging Crimes com- 
mitted at Sea, or if the Juſtices have a cumulative Juriſdiction with them, and may prevene ; 
and that the Juſtices have a cumnlative JuriſdiQion is clear, for I find; that anno 1613. the 
Juſtices did hang one John Davidſon, and John Lowis, Engliſh Pirates, and anno 1610. 
they hanged Peter Love, John Goke and others, likewiſe Eugliſh Pirates, which laſt were 
hanged upon their own Confeſſions emitted before he; Privy -Cou nc il, and all of them were 
hanged within Flood-mark. I have likewiſe ſeen the Juſtices advocate Cauſes from the Ad- 
miral Court, but whether the Admirals Sentence in Criminals can be reduced by the cri- 
minal Court, as their Sentences in Civils can be reduced before the Seſſion, I will not de- 


The Juriſdidtion of the Commiſſaries in Criminals. 


1. The Furiſdiftion of Churchmtn. ap 2 a4 
2. Our Commiſſaries are Fadges competent to verbal Injuries; 
3. How far they are Judges competent to Improbations. 


 FNYHURCHMEN are diſcharged to fit Judges in Crimes, and the Canons of 
x the Greek Church give them Jv dvaluarry, a bloodleſs Furiſdiftion, 
A upon which Account the Law gives them audientiam, ſed non juriſdifionem, 
It, C. de Epiſcop. audient. With us theſe Biſhops abſtain from voting in criminal 
Proceſles brought into the Parliament, though there they fit as Heritors, rather than as 
mere Churchmen, and ſo might pretend to a Vbice upon that account. 


IL Tus Commiſſaries are the Biſhops Officials, and ſo have leaft criminal Juriſdiction of 


al other Courts 5 but yet they are Judges 1 > pn to verbal Injuries, which are by the 
1 15 TE | 874 | Law 
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Law 'accounted Crimes; and the Reaſon why they are the only Judges competent to th; - 
Crime, is, becauſe that Court, as being an Eccleſiaſtick Court, & caria Chrifianitatic, = 1 
ſiders theſe verbal Injuries as. Scandals, and ſo they are allowed, not only to puniſh the 
ſame with pecuniary, Mulcts, but with Charch-cenſares, ſuch as to make the Offender ſtand 
at the Church- doors to expiate a Slander; though it was alledged, that the inflicting of ſuch 
Puniſhments, was only proper to Kirk Seſſions, the 15 of February 1669. But though they 
be the only Judges competent to verbal Injuries, where they are Scandals; yet in verbal In. 
juries done to Perfons of Quality, which are called in Law ſeandala magnatum, the 
Council ſuſtains it ſelf Jadge competent, the King being, as the Author, ſo the Protector of 

all the Privileges of t 9 ; and in verbal Injuries likewife done to Magiſtrates, the 
ang are alſo Judges, Magiſtrates repreſenting the King, and being his Inſtruments in 

S // · 1 ˙·— AAA 335 JJC 9 WU ot OH, | | 


Wu verbal Injuries are done by Members of a Court to one another, that Court is like. 
wiſe Judge competent, all Courts, how inferior ſoevet, having an innate Power to chaſtiſe 
its own rs and to preferve the Efteem due to it ſelf; and therefore, if any Stranger 

- who has a Proceſs depending before any other Court, as the Seſſion, Sheriff, Sc. do abuſe 

 contumelionſly any third Party, though no Member, yet theſe reſpective Courts may pu- 

niſh the ſame, if the Injury be done in face of Judgment, and if it be done to any inte 
Jadge i that Judge, if he be in the actual Exerciſe of his Office, may like. 
wiſe puniſh the ſame, except the Offender be a Member of the College of Juſtice, for in 
| that Caſe the Judge extrajudicially injured, maſt complain to the Lords, bat cannot impri- 
ſon them ſanimarly, becauſe if this were allowed, theſe Members might be abſtracted from 

' ſerving the Lieges, as an Advocate when he is to plead a Cauſe; or a Clerk when he is to 

give out a Decreet ; and this laſt has been frequently ſo decided. TOE, 5 i, 


| Tuovson verbal Injuries amounting to Scandals, are only to be puniſhed by the Com- 
I miſſaries, yet where they have nothing in them of Scandal, but are rather RefleQions. up- 
on the Honour of the Party injured, as to call a Gentleman a Puppy, or an Aſs, it may be 
the Privy Council, and not the Commiſſaries are Judges competent. 


» 
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III. How far the Commiſſaries, and inferior Judges, are Judges competent to the improv- 
ing of Writs, and declaring them falſe, has been variouſly decided; but they may be fe- 
duced to theſe Concluſions. 1. No inferior Judge is competent to try the Falſhood of Writs, 
bf the indirect Manner of Improbation, that ir to ſay, by Preſumptions, for that Way of 

rial, being in effect nobi/zs Mi, is only competent to the Lords of the Seffion. 2. Com- 
miſſaries and other inferior Judges, are only competent to . acorn even where the 
| direct Manner is extant, if Improbation be proponed by hay of Exception or Reply ; for 
| © then the Trial of Falſhood falls in neceſſarily as a Part of the Proceſs, and without this were 
| : allowed to theſe inferior Judges, they could proceed in no Caſe ; for if a Purſuit were intented 
| f before them, upon a Bond, they behoved to ſiſt, if the Bond was alledged to be falſe, or to 
=_ ſtop, if the der ſhould offer to improve the Execution of the Summons; but yet they 
1 are not competent by way of Action, even where the direct Manner is extant, as was decided 

the laſt of November 1630. Williamſon contra Cuſbney. 3. If the Commiſſary, or other inferior 
| | udge, pronounce once a Decreet, he cannot thereafter reduce his own Decreet, as ha- 
TP proceeded upon falſe Executions, tho' the Executions were given by his own Officer, 
3 ſince they are on Judges competent to ſach Forgeries incidenter; butafter Sentence the 
| are functi, as was found the 29 of January 1677. Cowan contra the Commiſſary of G9. 
ow's Fiſcal: And according to theſe Concluſions, the late Inſtructions given to the Commi- 
aries, are to be interpreted. 9SSSCCCCC A nts crea | 
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The juriſdiction of Regalities in Criminals. | 
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58. "They cannot repledge in Caſe of Treaſon, nor from Juftice-aire. 
. The Difference betwixt eccigfiaftick and lajck Regalities, and from 
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. 'd Y the fendal Law (to which Fomncles om car Origin ) alia erant regalia, alia 
 erant feuda regalem dignitatem hab 

| 5 Law, betwixt u and Regalicies. Regalia are ſuch Privileges as imme- 
diately belong to the Crown, and do not originally belong to, nor can be communicated by 
any elſe; ſuch as to coin Money, to open Mines of Silver, Gold, Sc. But Regalities are 
Feus, which are granted by the King to a Suhzedt. They have as large a Juriſdiction as 
the Shetzifs have in Civils, or the Juſtices in Criminals. The habilir modus of granting 

which Rights, is by à Signature, wherenpon a Charter follows, which paſſes the great 


. * „7 + 4 - . "7 * #* & 4 
& LOS $496 WH EMH 7: 7 "> 8 
I» 3:3 12 5 AASG. $484 4 inn 4 SS „ 
g / ; : TH 6 , 
+ 


” 
A x 
2 * 
2 
* ä 


; ao T2 
þ 


* a4 
> a 


4 


# 


d i; Judicatures,-cap. 76. quon. attach, By which it is 
ſtatute, That no. inferior ſhall judge the Plear of 23 And Re We are ex- 
reſly numbred amongſt tor Courts, 173 Ack, 13 Parl. K. 1 5 VI. 
| kkewiſe ſtatute, That he who firikes any Perſon in Preſence of the Juſtices, ſhall inc ur the 

ain of Death; but he who firikes any before the Sheriffs, Lords of. Teles la. other inferior Judge, 
* w pay an hundred Pounds; but tho! they be accounted inferior Judges, when compar- 
W | 
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Judges have; for they may fine in an hundred Pounds, though Sheriffs and others cannot, 
as was found the 30 of 1 he 1663. Stuart — And generally they have the 


fame Power, and the ſame Allowance with the Juſtices, except when an expreſs Law makes 
a Difference betwixt them. „ TR oor og * 


Tus 43 48, 21 Perl. K. Jane, II. appoints, That no. Regalities ſhould be granted without 
Deliverance of Parliament; which Nullity of old could not have been received ope excepti- 


ani, il it was clad with Poſſeſſion, Had. 1610. And they were ſtill ſubject to Revocation 


* the King, if they were otherwiſe granted, as may be ſeen by the Revocation 1633. and 
preceeding. 4 Sex LE ICE Cafes! fn a 


III. Hs in whoſe favours the Regality. is granted, is till called the Lord of Regality, | 


though he be otherwiſe but a Baron; the Reaſon of which I take to be, becauſe by the 

teudal Law, tria erant tantum feuds regalem dignitatem habentia, & quibus inerat uriſdiftio 
Yregalis, Viz, ducatus, marchionatus, comitatus : And by the ſame Reaſon it is, that no 
Lands can be comprehended under this Juriſdiction by our Law, but ſuch as belong to him 


in whoſefavyours that Juriſdiction was granted either in Property, or Superiority; and there- 


fore it was found, that his Majeſty's Palaces, (though ſituated in Burghs of Regality) were 
in Law no Part of the Pagan 
could not be cited at the head Burgh of the Regality, but at the head Burgh of t 

the 11 of January 1662, Lord Carnegy againſt the Lord Cranburn, 11 
N. Wurrnꝛx his Majeſty may erect Regalities within the Bounds of heritable Sheriff: 


ifftships ; though bought with real Nanny 

paſt a Signature of Prumlanrig 's, albeit Mit dale, within the Bounds of which Sheriffship it 

z erected, be an heritable Sheriffship ; and the like Deciſion is related by Hop. M. h. t. 

aud the Reaſon ſeems to be, that his Hor granting an heritable Sheriffship, 
es | ft 2 1 


not 


om they 


tia, which is the ſame Difference, in our 


which it is 


e Juſtices, or Commiſſioners' of Juſticiary, yet they have greater Power in the Way 
of their Procedure, and in the proportioning of their Fines, than Sheriffs or other inferior 


„but of the Royalty, and that ſuch as lived in theſe Palaces, 
N he Shire; 


28 controverted with us; and if he may, certainly he may thereby evacuate the Office . 
cf dh which is hard. And yet the Exchequer 


alters | 
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not its Nature; and the Nature of a Sheriffship is, that his Majeſty is not thereby dive 
ed of JuriſdiQion, and the Sheriff appointed, being but his Majeſty's Depute, his Creation 
cannot hinder his Majeſty to ereta new Juriſdiction within its Boands, as he may ereq 3 

Burgh Royal therein, or a Juſticiary, Sc. When Lands are diſponed in conjunQ Fie, the 

 Heritor retains ſtill the. Office of Regality, Hop. hoc tit. 
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v. Ar rr it be regularly true, that Lords of Regality have the ſame JuriſdiQion 
with his Majefty's Juſtices, yet this Rule ſuffers two Exceptions, 1. 10 the Caſe of Treg. 
_ Ton, ito which the Jultices are e and that not only where the Treaſon 
libelled, amounts to the Crime of Ferdyellion, but even in ſtatutory Treafons, ſuch” as fir. 
ing of Coal-heughs, Theft in landed Men, Sc; And ſome Lawiers are likewiſe of Opi- 
nion, that theſe Crimes which are declared to be the four Points of the Crown, vis. Rob. 
bery, Murder, Se ay and Rav iſning of Women, ſhould not be liable to their Jur iſdi. 
Qion z which Opinion is founded upon the 2 cap... L. Malcol. II. By which it is ſtatute, 
That all Robbers, Forcers of Women, Murderers & Men, and Burners d Houſer, ſpall anfwer 
before the King's Fufticiary; and are therefore called Plear of the. (Comm. And by the 1 4 cap, 
Stat. Alex. Il. it is ordained, That in all. the Courts. of Biſhops, Abbots, and the Lords what: 
ſomever, theſe four Pleas ſhall be reſerved from their. Court, to.the King's gn Court, becauſe 
they belong to the Crown : Which is confirmed by the 76 cap. quon. attach, Likeas, Skene de 
verb. ſignif. upon the Word placitam, is clear, that theſe four Pleas of the Crown, belong 
only to the Crown's Juriſdiction, or juſtice-general, in theſame Manner with Treaſon. He there 

likewiſe obſerves, that they are called placita from the French Word placitare, which ſigni- 
fies litigare, as Molineus obſerves, ſup. cur. parl. part. primo, cap. 6. And yet de atto, 
Lords of Regality do ordinarily judge upon theſe Crimes without any Commiſſion. And i 
find that, the 22 of July, Brown is affolied from a Purſuit of Fire-raifing, becauſe he had been 
formerly purſued before the Marquis of Hamilton, and affolied. Actions of Deforcement 
alſo, in my Opinion, being intented before — uſtices, cannot be repledged, for the King: 
Meſſenger being then deforced, it is not fit that his Majeſty ſhould bet obliged to feek Jus 
ſtice from inferior Judges, where his Officers of State cannot attend to purſue. And cap. 27, 
lib. 4. Reg. Maj. it is ſaid, that ad /olam curiam regis pertinet placitum de namio vetito, and this 
the Tutte ſuſtained, the 23 of November 1675. in the Caſe of Wilan Crichton, though 
ate was not allowed to be booked, 1 72 


$ 


the 


% 


'Txx Second Exception is, that no Baily. of Regalit can repledge from Juſtice-airs, Af 


209. Parl. 11. Janes VI. which was likewiſe ſtatute formerly, by the 26 AE, James II. Parl. 6. Bu 
in this Caſe, the Baily of Regality may fit with the Iuſtice- general: Yet ſeeing the foreſaid 
Act of the 11 Parl, K. Janet VI. allows only no Replegiation to be from Juſtice-airs 
| holden by the Juſticg-general, it may be donbted, if when Juſtice- airs are holden by the Ju- 
ſtice-deputes, or others, by virtue of particular Commiſſions, there may not be Replegiati- 
on allowed in that Caſe; but I think there cannot, ſeeing the Act of Parl. James It. is ge- 
neral : And Stene remarks this as a Privilege of the Juſtice-air, qua talis 


| VI. RROATITIEõ are divided with us, into Eccleſiaſtick and Laick. Ecclefiaſtick Regalities 

| were ſuch as were erected in favours of Biſhops, Abbots, Ec. And there are but very few 

| Abbacies in Scotland which were not erected in Regalities. And when theſe were annexed 

Fx to the Crown, by the foreſaid 29 Act, Parl. 11. K. Famer VI. it is declared, That the Baily 
Wh or Stewart of the Regality ſball have the ſame Power he had before, to repledge from the She- 

| . "= or Juſtice general, in caſe he have prevented the Fuftice-general, by apprebending, or citing 

| the Perſon, before he be 2 or cited by the Juſtice; but, if the Juſtice have prevent- 

| ed, as ſaid is, then the Baily, or Stewart of the Regality, ſhall not have Power to repledge, - 
but he may fit with the Juftice-general, if be pleaſes © So that in effect, by this Act, there is 
; dis Difference betwixt ecclefiaſtick and laick Regalities; that in laick Regalities, there is a 
= Right of repledging till, as ſaid is; whereas eccleſiaſtick Regalities have not this Pri- 
1 vilege, except they prevene * 3 but otherwiſe, the Baily of Regality may only fit 
| with them. Which Difference ſeems to be acknowledged in the Debate at his Maſt 
1 Advocate's Inſtance, againſt ſeveral Foreftallers, upon the 26 of June 1596. And thus Mr. 
| 20 Preſton, then Depute to the Regality of ele, was not allowed to repledge, 
bdut co fit wich the Juſtices in the Trial of ſome Witches, upon the 29 of July 1651, TheRea- 
| ſon of this Difference was, that the Regalities having been only granted in favours of the 
| religiods Houſes which were ſuppreſt, the Regalities became extinguiſht with them, and 
his Majeſty having, ex gratia, only renewed their Offices to the Lords of Ereftion, he thought 
| that they were abundantly gratified by this new Conceffion, without allowing them the Pow- 
FT er to exclude his own Juftices, in caſe of Prevention; and this was alſo a Favour to the 
E |  Lieges, in not troubling them with two Courts, Nor were the Lords of Regality much 
prejudged ; for by this ſame Act, they retain the whole Right to the Eſcheats and Fines, 
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even ot theſe who ate e by the Juſtices. And therefore the Lords found, that 


yalits had Right to the Eſcheats of ſuch, as were condemned by the Juſtices, 
perro rr yn a T of July 1664. Elisabeth Sutherland contra Conradge: So that 


f ly where the Juitices fit with the Lord of Regality, but, likewiſe where 

— juten condern without Fx others Geb And het it may be urged, that ſince the 

Lord of Regality ſerves not in that Caſe, he ought, not to get thele Caſualities, which are 

the Reward due to theſe-who do Juſtice, and the Lord.of Regality has himſelf onlyto blame, 

ho did not either prevent, or-reped8gen i Os, a on lt Ve I Oe 
„ 45 e | vo: bfbon : 
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Baitizes of Regalities may likewiſe yon 4 from he King's Lieutenant, as was found. 5 
| dreſaid Ad of Annexation. ; and likewiſe. 


the 19 1596. and as is clear by the 
800 n on appointed by the Council; as was found in May 1568. and from 
the Juſtices of Peace, in Riots, and BI | nd | 

though theſe Caſes being of ſmall Moment, and requiring fammar and unexpenſive Cogni- 

tions; ſeem to require eafier, and leſs ſolemn Trials in che Procedure, then Replegiations 


will allow. And yet by cap. 1 I. de appel I find that icebat in re minima appellare; nor 


can the Parties injured complain, fince they might have. made their Application to the Lord 
of Regality : Nor ſhould their Error prejudge his Juriſdiction. E i; ENS 


VII. Tur Manner of Replegistion from an) Court, is, that either the Party himſelf, | 


who hath the Power of repledging, or ſome other having a Procurator from him, compears 
and produces his Charter of Erection ;; for the Production of the Seiſin is not ſufficient, 
ſeeing that is but afertio notariz £ Yet ſometimes without Production of the Charter, Re- 


zation will be ſuftained, becauſe it is/notour that the Repledger hath a Regality ; as 


in the Dake of Zennax Caſe, 1637. As allo Replegiation will be ſuſtained, upon Production 
of the criminal Regiſter, bearing, that it rage page - ſuſtained to the. ſame Perſons, May 
. 1668. Ardincaple againſt the Commiſſioners of the Highlands. Yet it may be doubted, whe- 

ther the Production of a Lord of -Regality's Retour, will be ſufficient to inſtruct that he 


i 


| hath a Regality; and it appears it ſhould; fince a Retour is a Sentence, and fo is ſuffici- | 


ent Inſtruction, till it be cedu cet. 


et, e en e, M6 ns WW Es BEET 
Hs who offers to repledge, muſt find Caution of Cuſrach to do Juſtice, within Year and 
Day, upon the Perſon whom he repledges; aud if the Judge to, whom he is repledged, doth 


* | 1 £3 3 1 £ 


not Juſtice within Year and Day, he tines his Court (as we call it) for Year and Day; and 
the Culrach (for ſo the Cantioner is called) who hath, upon his becoming Cautioner, bor- 


rowed the Defender, is in an Unlaw, and the Judge from whom he was borrowed, or re- 
pledged, may proceed to do Juſtice, as formerly, Seue de verb. fig, The Pannel likewiſe, 
who is repledged, muſt find Caution for his own Appearance before the Lord of Regality, 


| to _underly the Law for the Crimes laid to his Charge, the 16 of May i599. Patric Macs | 


144 


alla againſt the Regality of Lennox. . 


” . * , * " 
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No Perſon can be repledged, except he be preſent at the Court, from which he is de- 
fired. ta be repledged-: For rep who is abſent, cannot find Caution to ſiſt himſelf be- 


fare the Court to which he is repledged; as was found in the Caſe of Armstrong, who being 
purſued for murdering ſome Caftomers, was deſired to be repledged by the Earl of 4nan- 


for this being recuſatio judicis, i muſt be, ante omnia, proponed dum rer g integra. 
$$: ND v /// gin oo tevy 4 \ „ 1 '% : ae 
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VIII. W um Regalities are erected, there is a Burgh of Regality expreſſed therein; 


and though that Burgh may chooſe:Bailies, yet the Baily of Regality hath {till a cumulative 
Juriſdiction with thoſe Bailies of the Burgh "of Reality, in that fame way that other Supe- 
riors _ = a _— nb 5/4096 with their R 
 ®##uqry 1668. betwixt the Bailie of Kerrimure arid the Burgh thereof. This Burgh is obliged 
to maintain a ſufficient Priſon, not only for Criminals, b 5, : 9551 
Perl. Jamet VI. And all Captions bear the Letters to be dire& to Bailies of Regalities, 
Cc. And = by that Act, theſe Burghsſeem only to be obliged to entertain Priſoners, where 
there are Provoſt, Bailies and Common- good. Nora, that theſe Words of that AQ, by the 
Ibezifft 10 Stewarts, and Bailies of Regalities, are ill printed; for the Word 70 ſhould be or, 
The rds likewiſe decided thus againſt the Bailies of Regalities, the 7 of Fuly 1668, Ha- 
miton contra Callendar, In this Burgh all Courts muft be holden, yet Defenders are oblig- 
ed to compear at any other Place within the Regality, to which they were expreſly cited. As 
Had, obſerves in a Caſe, the 16 of March 1622. Or, if the Lord of Regality was in uſe to 
hold his Court elſewhere, for a conſiderable Time, without Interruption, the Vaſſals, or any 
cher Defender, is obliged to appear thereat, though it b e not the Place deſigned in the 
ter of Erection, as Had. obſerves, December 1624. And if the Party, who is defired 


= - ” 


be 


oods ; as was found by the Lords of Seſſion, Faly 1617. 
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dale, anna 1666. Nor can a Perſon be repledged after Defences are proponed for him; 


egality; as was found the 24 of Ja- 


ut for Debitors, by the 2)3 46, 13 


to 
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be repledged, dwelt within the Regality the Time of the committing of the Crime, the Re. 
er will be ſuſtained, though at the Time of his being accuſed, he be removed 


without the Regalityz a8 was found the 21 of November 1632, in the Caſe of one een, 
who was deſired to be repledged to the Regality of Methven. © Tg} e 


 Lonps of Regality are obliged to hold Juſtice-courts twice a Year, 3 Per. K. Famer II 
AQ's. and if they be negligent in cauſing reft and ſtolen Goods be reſtored, the Sheriff ma 
fulfil their Place, Ad 11, Park w James II. And when Erections fall into the King's Hand 
the Inhabitants thereof may be juſtified, i. e. Judged by pol bs Act 26. Parl, 6. K. Jan 
VI. But this Ack can only take Plage, till a Stewart, or Baſſy be appointed; for ral. 
lariter the King's own Stewarts of Regalities may repledge fromthe Juſtices = © 


: 


A A Lord of Regalitycannot ſit bimſelf in his own Court, but muſt adminiſter by a Bai 

= who is ſometimes admitted by a fimple Commiſſion during his Life, or otherwiſe he is xl 

mitted to be heritable _ : Which 1 pal by Infeftment ; but this Bally is in Land; 

belonging to the King, an hk propenly called the Stewart of the Regality : Though ſome. WE 

7 4 King's Deputes in Regalities, are likewiſe called Bailies, as in the 5 Act, 3 Pari l. 
ames II. W. ot enter te fi OY ey 


IX. Lonps of Regality cannot cite Witneſſes without their own Juriſdiction, but they 
muſt have Letters ot Supplement for that 'Office,”” though generally they may proceed in 
the ſame way that the Juitice-general doth ; but they may exact Caution, to enter as Law 

will, from the Defenders, after Sentence is given, as was found the 7 of October 1668, he. 

 twixt Mr. John Preton and Mr. John Pape: Which ſeems to be a greater Privilege than 
the Juſtices have, who cannot preſently exact Caution of any Perſon, for paying an Unlaw, but 
can only raiſe Letters of Horning upon the Act of Adjournal 


Tut Lords of Regalities have Right to the fingle Eſcheat of Rebels living within their 
1 as alſo do the Elcheats of all Perſont condemned for Crimes committed by the 
nhabitants within their Juriſdiction, albeit condemned by the Juſtices: From which gene. 
ral Rule, Hope, in his lelſer Practicks, excepts only the Caſe of Treaſon. But it may be 
_ doubted, whether Exception may not be likewiſe made of all other Pleas of the Crown, 
ng the Lord of Regalicy is no more Judge competent to theſe, than he is to Tru 


I was once conſulted, whether a Lord of Regulity * place a Gallows upon any Part 
of his Vaſſals Land lying within his Regality. And at firſt it ſeemed that he might, for 
| | wnaqueque gleba ſer uit; and what was lawful in ſome Part, was, where there is no Reſtri- 
1 Qaida, lawful in any Part: But if there was a former Place fixed upon by Cuſtom, I think 
1 | the Lord of Regality could not alter the ſame. 2. If there were any apparent Defign of a 
- 7 | fronting the Vaſſal, I believe he could not uſe this Privilege; as if he did offer to place 
i | = * we at 4 Vaſla's — or at — . ory any fuch Places 3 where 
e Law ſays, that queibet pote/t ati jureſuo, it adds, modo hoc non faciat principaliter in emi- 
lationem ks 3. Even in other Places, there is ſome — — to be obſerr - 
ed : And I doubt not, but upon Application to the Privy Council, they would appoint ſome 
Perſons to chooſe an indifferent Place; for even in theſe Ser vitudes, abi unaqueque gies 
ſervit, hoc acci civiliter (ſays the Law) & non Fudaice : For if a Man ſhould grant 
me a Servitude of a Way to my Houſe thro' any Part of his Ground, yet I could not com 
pel him to throw down his Garden-walls, or to ſuffer me to go through his Corns, if there 
were, or might be another Paſſage found, tho! it were not ſo near. 
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1. The Origin of thir Ole, aud how it it con W Woh 
. He is th? fi Preſerver of the Peace, and ſo may convocate the Lirget, ap- 
' * #rehend Sayers of Maft, falſe Comners, &c, VO A th 
3. He lr not. 704 the Your Pleas of the Crown. 
4. The Way. of Procedure before the Sheriffs. 5 
3. Whether he may rr 
He ſhould attend the . 
2 


* 2 „ 


At 


cut, ſo th 


b | 

b 
e a Burgh Royal, or arony with- 
er tne 


1 
Ae. AM 


Gatherings of the Lieges, yet the Sheriff is, nor can be de purſued ker a Convotatioti op. 
e may conyocate at his Pleaſure, for repreſſing of Tamiilts, and 


and the Laird of Bajnagowas; for it doth belong to his Office, to diſcharge all Convocations 
| ofthe Lieges, and if they refuſe, he ſhould continue his Court, and advertiſe the King, K. 
Janes TL Park 16 HEbagn too 7 rt hey oo ee ol FO 3 ct PTE oyl 


14 » 
1 


Ar IIx, in, civilibus, neither the Sheriff, nor Barons, can hold Courts in Teriate, or cloſe 
Time of Vacance; yet in Criminals. he may hold Courts during tie Time of Vacance, quia 
periculum et in mora, as is obſerved by Haddingtoun, the 19 January 162 3. And Sheriffs have 
not Power to exact Caution from a Malefactor to underly the Law, for he cannot pro- 
ceed, except either the Defender be cited, or deprebenſu- in Aagranti crinine, 25 Mar. 

7 ĩͤ d £01158 a M697 104 063 G1 140 


. 
Act 37. albeit de raxi, none uſed to Jad Witchcraft, bat the 'nitices, of ſuch'as h * 


F 


it may be argued, that they are not Judges competent thereto, for elſe the Law had ex- 
N them the ſame, (& incliſio unius eff encluſio alter ius: ) They ſhould apprehend; 


G g g 2 cap. 


1210 — | 
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he aſt of tneſe 


upon many other Accounts, as was found in February 1664. betwixt the Earl of Seaforth 


Tun Sheriff is Judge competent to the Crime of Witchcraft, Queen Mary her 9 Parl. 


rticular Commiſſion from they Council., They ſhonld apprehend the Sayers and Hearers of 
aſs, Act 5. Perl. 1. YamesVl:and the Strikers of falſe Coin, James IL" Part, 3. cap, 18, but 
| they are not allowed by the Law .expreſly' to proceed in either of theſe Caſes. From Which 


and baniſh, Sorners, James II. Parl. 6. cap. 22; Egyptians, Fames VI. Park 12. cap. 
124. idle Men, James I. Pari. 3. cap 66, Shooters with Fire- works, Q. Mary, Far. * 
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ing, K. James VI. Part. 6, gap, 34. 


of a private Party. _ 


Pag. 34 which is obſerved by Hope likewiſe in his larger Practices. 


cap. 9. F oreſtallers, James V. Parl. 4 cap. 20. Tranſporters of Nolt and Sheep, and owe. 
Cattle, James VI. Parl, J. Cap." 124. James VI. Parl. 12. cap. 129. the — of . 


.# 


III. Szx1xes may at any Time condemn for Blood-wits, but the Penalty cannot ex. 
ceed fifty Four: (e117. 2 enen 354 ; 


Tu Sheriff, nor any other rede can judge the four Pleas of the Crown, viz. oben 
Robbery, Fire-raifing, and Raviſhing of Women, and Murder. Yet of old, Sheriffs might 
fit upon Slanghter, if the Committers were attacht within forty. Days thereafter, cap. 59. 
quon, attach. and Act 89. Parl. 6. Famgsi I. And if he be taken red-hand, he ſhould he 


executed by the Sheriff within that Sun, 14. And yet by the 28 Act, Parl. 3. K. James IV. 


Three Suns are allowed conform to the old Laws ; and if the Committer of the Slaughter 
flee, the Sheriff ſhall acquaint the next Sheriff, and ſo from one Judge to another, until the 
Committer be apprehended, and when he is taken, he is to be ſent back to that Sherif 

where the Crime was committed, where Juſtice is to be done upon him, and if he be found 


guilty of forethought Felony, he ſhall die; therefore 89 Act, Parl. 6. Fames I. ratified 48 28. 


3 Furl. K Same, IV. with this Addition, That if any heritable Sheriff omit his Duty iy 
proſecuting o this Crime, after this Manner, he ſhall loſe his beritable Office for three ears, 

have only thas Office for the Time, he ſpall loſe it during all that Time. From which 
Ads it may he concluded, that the Sheriff is not only Judge competent to Slaughter, but 
to Murder, and both to the one and to the other at any Time, if he has either appre- 
hended the Perſon, or has ex incontinenti, done Diligence for apprehending him; but the 
Sheriff is not Judge competent to Murder, though committed within his Juriſdiction, ex- 


„V. Tur Way of Procedure before the Sheriff, is by an Aſſize, and the Proc urator-· fiſca 
is Purſuer in place of his 2 Advocate; yet ſometimes the Sheriff, or Baron may con- 
demn upon the PannePs- Conteſfion, without an Aſſize, as Dur. obſerves, penult. Yanuar 


* 


1622. Hut if the Party be preſent, the Sheriff cannot condemn him, as holden pro confeſs, 


though he refuſe to depone; but eo caſu, he maſt put him to the Knowledge of an Aflize 


— 


* was found 24 July 1633. Dick/on contra Halliday And albeit a Blood proven by Con- 


feſſion, maꝝ be agiihed by an Unlaw. of fifty Pounds; yet when Blood is puniſhed upon 
contumacious Re uſal to ſwear, the Unlaw cannot exceed ten Pounds, 17 H bruary 1624 


V. Tux Sheriff way purſue, when any Perſon compears and inſiſts with him in the 


Purſuit, but it the Crime be purſued! by: way of Indictment, without the Concurrence of 


any Party, the Juſtice-general is only Judge competent thereto, Skexe, verbo Sheriff; but that 
Rule is too general, and may admit of this Diſtinction, viz. that either the Thief is taken 
with Fang, and then the Sheriff may proceed to judge him, though no private Purſuer in- 

fiſt againſt him. Nor need there three Fangs for juſtifying that Purſuit; | albeit Sherifſs 
now. neyer proceed, but where three Fangs are proved, or elſe no Fang is found, & eo 
caſu the Sheriff cannot judge the Thick, except there be a Purſuit intented at the Inſtancte 


* 


VI. Taz Sheriff ſhould affiſt in all Juftice-airs | holden! by the Juftice-genera, or the 
Chamberlain, and ſhould. produce the Verifications of all the Summonſes which are made to 


the Juſtice-air, and ſhould make Proviſions for the Juſtice- air and his Clerks, which ſhould. 
be allowed in the firſt End of his Accounts to the Exchequer, and he ſhould arreft ſuch 


Perſons as the Crowner cannot arreſt, and ſhould" thole an Aſſize upon the laſt Day of the 


Jaſtice-alx, anent the Execution of his Office, Fames III. Parl. 14. cap. 102, And if he be 


found culpable, the J uſtice-general: may remove him from his Office till the next Parlis 
ment, and put another in his Place to officiate in the interim; Star; Rob. Brace, ex lib. Scontt- 


related by Skene, ibid. But much of this is antiquated by Cuſtom, for the Treaſurer ſends a. 


long with the Juſtice-air, a Perſon ſpecially commiſſionated by them, who defrays the Char- 
ges of the Juſtices and Juſlce-cerk, = EO I 


VII. Ir che Sheriff fail in his Duty, he was puniſhed of old, by the Loſſ of his Office 


during his Life, and Impriſonment during his Majeſty's Pleaſure,Srat. Dav.caps 13 £9 69. But 
now for Negligence in his Office, he tines the ſame for Tear and Day, and is puniſhable in 


bis Perſon and Goods, at his 5 Jumes II. Parl. 14. cdp. 3/ And yet the 


Lord Tefer having ſuffered tuo Thieves negligently to eſcape, and his heritable Office of 


Sheriffship being upon that account taken from him by King Famer V. that Decreet was 


reduced, for it was found too. ſmall · to infer the Loſs of an heritable Office; Star. Sefionm 
"+ 


1 


Vol. III. ite Furiſdittion of | Barons.) 212 7 
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Ie the Sheriff abſolutely. refuſe to do Juſtice, he loſes likewiſe his Office, and is puniſhable 
at his Majeſty's Pleaſure, but if he de Injuſtice, he loſes his Office, if it be heritable, for three Tears; 
but if it be not heritable, he loſes it duting the Time he was to enjoy it formerly; and in Both Caſes 
he is puniſhable arbitrarily in his Perſon, and is obliged to refound the Damage and In- | 
tereſt fuſtained by the Parties leſed, K. James III. Park. 5. cap. 26; But if he bribe, or gi rte 
artial Counſel} he forfeits his Fame, Honour and Dignity, ani is:likewiſe puniſhable in his 
Person and, Goods, K. James V. Park. J. rap, 104. If the Caſe be difficult, the Lords of 
' Seffion will ſometimes advocate the Cauſe: from the Sheriff to the Juſtices, as in the Caſe of 
Theft-boot, purſued by Gonnage the * br hong of Inverneſs againſt Macintoſh : And ſome- 
times the Council will diſcharge the Sheriff to proceed without advocating the Cauſe, if 
they find either the Caſe to be difficult, or the Sheriff and his Deputes to be ſuſpeted, 
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I. In what Caſe Barons may judge. 5 7 
2. The Clerk of that Court needs not be a Notanm. 
3. Whether be may puniſh Theft, or Fire- raiſing. WT... 


WE. = Baron, in our Law, is generally underſtood to be one who is infeft in any Lands, 
5 A tho? not erected in a Barony; in which Senſe he has no Juriſdiction, but onl 
that he can unlaw his own Tenant, for Blood committed upon his own Ground, 
as was found the penult of January 1622. Johnſtoun ual the Laird of Feftnisbet + But 
| a Baron properly, is he, who is infeft with Power of Pit and. Gallows, ofa & furca. 


*: * 
* WT 
$ 


A Baron judges Crimes in the ſame Manner, as they are judged by the Sheriff, and may; 1 
like him, proceed in Time of Vacance, to judge theſe Crimes, to which he is otherwiſe 
competent. But it has been controverted, whether Barons have been Judges coms 
ent to Proceſſes for penal Statutes; ſince the Penalty there, was to be applied to the 
ing's Fisk, and ſo ſhould be judged in his own Court: But the Lords found, the Third 
of February 1674. that they were Take competent to penal Statutes, by the conſtarit Cuſt- 
„/// // K 7 Tab 20. „ 
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ALBEIT, in civil Caſes, Barons may appoint Bailies; yet Balfour cap. 63. obſerves, that 
in criminalibus, no Perſon below the 507 of a Baron, may ſit upon Blood, nam pote- 
tas 99751 eft meri imperii, que nullo modo delegari poteſt, except there be an expreſs Power gi- 
ven by the Sovereign for that Effect, as in the Caſe of Juſtices and Sheriffs, ws have Power 

to depute; and that Power of Deputation were unneceſlary, if it were otherwiſe com- 
petent. MN 15 | Ld es 


1 - 2 
— 3 2 eons — — 1. . 
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Il. Tz Clerks of all other Courts muſt be-Notars, but the Clerk of a Baron-court needs 
not be a Notar; and yet the Decreet of a Baron for an. Unlaw will be ſuftained, founded 
| . a Confeſſion, tho the Confeſſion be not ſubſcribed, as is obſerved by Dury, the penult 
of January 1622, But by an Act of Sederunt, it is ordained, that ao Sentence of any infe- 
rior Court, for above an hundred Pounds, ſhall be ſuſtained, except it be otherwiſe wars 
ranted, than by the C nſent of the Clerk, T's FVV ; 
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' . Atvzrt by the 75 Ac, Parl. 6. K. Jane: V. the Barons Precepts, for Sunimons in that 
Court is ſo called, ſhould be executed as Summons before the Lords, and Copies ſhould be 
lelt, and they indorſed upon; yet the 11 of July 1634. Hay againſt Airib, it was found, that — 
Executions by a Baron's Officer are valid, tho? not given in Writ, and that the ſame are pro- „ 
bable by Witneſſes. VömßMA Fane, 1 1 £7 6, 


IN. A Baron having Power, may judge of Theft, if the Thief be taken in the Fang, quor. 
tach. cap, 100. where it is ſtatute, that baro qui libertatem habet de ſock & ſack, toll &&_ 
om, pf 1 Jaſutum de aliquo Art manifeſto, ſicut haud, habband, & back= - 
3 . De praxi Barons do not puniſh Slaughter; yet it may be urged, that they have 5 = 
tower to do ſo; becauſe, 1. The Power of Pit and Gallows would import the Power of | | |, 


Judging Life and Death. 2. By the. 17 17 quon, attach, omnes barones qui habent furcum 
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Baron, which is Pit and Gallows,” #am verba generalia interpreta 


| 4 the Crown, in which Barons have no Power. From which it may 


upon, and puniſh the Raiſers of Fire raſhly within Husband-towns in the Barony, Jane l. 


ſam de latrotinio, de hominis occifione habeant furcam, i. e. cur jam, as the -margina] Nite 
bears: And by the 13 cp. Leg. Mal. II. it is ſtatute, That Malefaftors, who hold Baron, 
may be condemned after the ſame Manner that other Malęfactors are, except in the four Phu; 
be very clearly inferred, 


at quoad other Crimes they have, nam exceprio firmat regulam in non exceptis,' z. By the 
A „Parl. 1. James II. it is ſtatute, If a Man be ſlain in the Barony, if the Baron bs 
| eith ſuchh Freedom, he may proceed ar the Sherry doth.. And albeit -Hope im his larger 
PraQicks obſerves, that theſe Words of the Act, if | be be infeft with ſuch Freedom, may re. 
ceive various lnterpretatiotis; yet ] ſee no Interpretation they can properly receive, except 
this, that theſe Words are meant, if he have the Juriſdiction 11 78 and competent to 3 
N a ſunt Jechndum Jubjectan | 
materiam. 1 „ 


7 
* 


Ar »217 wilful Fire- raiſing be one of the Pleas of the Crown, yet a Baron may coghöoſce 


Parl. 4. cap. 75. The Words of which Statutes ate, If Fire happen within Husband-towns 
Baronies, we leave them to be puniſhed by their Lordi, in like Manner as Bailies in Town 


do within Burgh. In which Act, by the Word Zords, are meant Barons, for they are in (6 | 


veral Acts of arliament, called Lords of their own Land, or Barony. 


A Baron may unlaw for Abſence, for ten Pounds, but not above; and for Blood, hemay 


 unlaw for fifty Pounds, but not above. 
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of the Peace. Irenarcbæ er ant qui ad provinciarum tutelam, quietis ac paris per fi- 


. O UR Juſtices of Peace were called Irenarchæ, which ſignifies in the Greek, the Keeper 


Aula territoria faciunt flare concordiam ; dicebantur etiam latrunculatores, ſeu lar 
num expultſores, Their Office was to apprehend Rebels and Thieves, whom they could 


only examine, and ſend to the Prefident of the Province, but could not judge them them 


ſelves. Their Office is more fully deſcribed, L. 10. C. tit. 75. But to ſpeak properly, le- 


_ trunculatores were our Conitables, called by the Greek Lawiers, Angoluurai, 


; . of Peace, and Conſtables were once fully ſettled amongſt us by K. Pet 
VI. J K. 


but their Office having fallen in Deſuetude, it was revived by 38 Act, 1 Parl. 1 Sei 


By this A they are allowed to meet four Times in the Year, and to adjudge of Servant 


Fees, and of mending the High-ways. They have Power to puniſh the Cutters and Deſtroyers 


of Planting, Green-wood, Slayers of red and black Fiſhes, Makers of Moor-burn, Keepers 
of Croves, wilful Beggars, Egyprians, and their Reſetters, Drunkards, Profaners of the 
Sabbath; as to all which his Majeſty promiſes to give them ample Commiſſions. And to the 
end their Power may not prejudge any other Court formerly erected, it is appointed ) 
that Act, That fifteen Days ſhall expire after the committing of the Fatt, for whe, the Con- 
mitter is to be conveened. Which Interval is given to the judge competent to do Diligence, 
and if he omit the ſame during that Time, then the Juſtices may judge the ſame, and one 
5 7 has Power to bind the Party complained upon, to the Peace, under ſuch pec uni 
ums as he ſhall think fit, and that either at the Inſtance of a Complainer, who ſhall give 


his Oath that he dreads Harm, or the Juſtice himſelf may exact the ſame, though none com- 


lain. And if any Perſon, being charged to make his Appearance before the Juſtice of Peace, 

all refuſe, if he be a landed Man, whoſe Rent exceeds a thouſand Merks, of ten Ch 
ders of Victual, then he ſhall inform any of his Majeſty's Privy Council, or if he be a mea 
er Perſon, he may cauſe bring him by Force before himſelf, _——r ©2_myel>— © © 


I rx che Sheriff, or Bailie condemn any Perſon in Blood-wit, or any other Pain, but not 


proportionally to the Offence ; then the Juſtices ſhall inform the Privy Council, that th ey may 
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Fol. II. Of che Juriſdiction of the Fuſtices,. [- | 2 
+ 055 ; E: ah 3 — — — — — — - | . — — 0 4 — — — — — — 
take order therewith ; but if there be no Satisfaction made by the Sheriff or Bailie to the 
Patty, the Juſtices may modify. a reaſonable Satisfacti e. 
Is the Sheriff or Bally do, by Collufion,, clear the Delinquent of an Aſſize, the Party 
once cleared is not to be further queſtioned, but the Judges are to be puniſhed by the Privy, , 


9 „ 


oP 12 Juſtices of Peace are declared Judges competent to all Riots, and breaking of Peace, 
if the Committers. be under the Degree of Noblemen, Prelates, Counſellers and Senators of. . 
the College of Juſtice, who may refer the Summons to the Party's. Oath, if he be perſo- 
nally ſummoned, and thereupon hold him as confeſt-; but if the Summons be not perio- 


7 
fl! 


N 
. 
8 


nally executed, then the Defender is to be ſummoned of new at his Dwelling-houſe, and theſe 
two Citations at his. Dwelling-houſe, ſhall be equivalent to one that is perſonal. If the 


Committers be above the foreſaid Quality, then the. Juſtices, tho they cannot judge them, 


may, for preventing of Riots, command them to ſind Caution for keeping of the Peace, and 
to compear before the Privy Council, and tho! they compear not, yet whatever de they 


commit in the Interim, ſhall be reputed as great a Contravention, as if they had found | 
on. At the End of every Quarter Seſſion, the Juſtices of Peace are to ſend to the Clerk of 
the Council, a  Caralogue of all ſuch Perſons as they either have committed, or have under 
Surety, with a ſhort Abbreviate of the Cauſe thereof (which is that which the Civil Law, in the 
former Title, calls tranſinittere cum elogio) to the end that the Council may determine, betwixt 
and the Quarter Seſſion, what ſhall be done with them. Coy oe tf ry ter 
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NH ployments of the Officers of that Court. 


1. Who were Fudges to Crimes in Greece, and at Rome. 
2. 2 dict ion of the Juſtice court with ur. 
T he Power of the Fuſtice- general, and Juſtice.deputel. 
JJ &C OT Gp Oo ng 
5. What Actions are peculiar to the Fuſtice-court.. 
6. The Macers, and Crowners of the Fuſtice-court. , 


Ms 


1. L Nations have committed the Cognition of Crimes to the wiſcſt of their Judg⸗ 
es, becauſe our Lives are our greateſt Concern, and if the Judge err there, his 
NT . Error can ſeldom be repaired. The Athenians had the 4reopage for their crimi- 
nal Court, which was the moſt famous Court then in the World, of whom the Grecians uſed 
to ſay, Tv e dg ogrdyw THY 'agronayaily Eg), And they judged Homicide in a, parti- 
cular. Place, e r; it was very numerous, and the 'sQeral, inſtituted by Solon for judging 
Crimes, were likewiſe 50. At Rome præfettus urbis judged all the Crimes that were com- 
. mitted, within the Town, & intra cenięſimum lapidem, and the Proconſuls, and Preſidents 
Judged Crimes in the Country. But the prefers pretorio, prefetus auguftalis, comes ori- 
ents, & vicarius præfecti prætorio, had allo a criminal Juriſdiction. _ | 5 


Tun Juſtice-court with us, had for its Members, the Iuſtice- general, the Juſtice-clerk, the 
Juſtice-depures, the Clerk-depute, the Dempfter, the Officer, and the Macers. 


II. Tur Juſtice-general is conſtitute by a Gift under the great Seal, either ad vitam, or 
2 a temporary Commiſſion, but till under the great Seal. His Salary of old was five 
ounds far,eyery, Day of the Juſtice-air, L. Malcol. cap. 2. num. 31. But now it is arbitra- 
J, and the ordinary Salary by his Gift, is two-hundred Pounds Sterling, to be uplifted by 
N Ik out of the Fines of Courts, and if he cannot attain to Payment that way, out . of the 


Tus Juſtice-court of old was the only ſovereign Court of the Nation, and had then 4 
great Part of that Juriſdiction which the Seſſion hath now; for they were Judges to Recog- 
„„ Hh h 2 | ER _  Nitions, 
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| | mitionks, Brieves of Mertenceſtrie, Diſſſime, Purprofure, and Diſttiftions for Debts, Rev. 14 
| | Lil. 1. cap. 5. num. 2. C 2 cap. 44 attach, cap. 52 & 53. Lib. 3. Cap. oh, Ang My, 


 peſcing ſuch Tumults, was the e ee but now the Sheriffs, and Lords of Seffog 
_ Cognoſce ſuch Caſes : And I having cauled raiſe an Advocation from the Sheriff of Teviordal 
26 Men, to the Juſtice-general, ex hor capite the Lords woyjy 
f 
ſo competent, ſo that ſuch Brieves m o h dee 
not a privatiye Juriſdiction therein. 1" 


they accepted only of the Remit as meaning they were his Majefty's Juſtice-deputes : And 
9 Hires any Letter to them, he directs it to Our truſty and Fel beloved 
Couſins and Counſellers, to our truſty and well beloved, our Juftice-general and Juſtice-d- - 


Or old I find there were eight Juſtice-deputes. The Juſtice-deputes had formerly the 
Privilege of being preſent at the:Council, which was very fit; becauſe many criminal Caſts - 
come in before them, and they retain till the Privilege of being preſent at f | 
They were called attornati juſticiarii, quon, attach: cap. 61. & Af, R. David, cep. nullus. By the 
firſt Article of the Regulation, * 2 3 Par Char, II. the Office of Juſtice-deputes is 
ſuppreſt, and five of the Lords of Seffion are adjoyned to the Juſtice-general, and Juftice- 
clerk, four of the Number being a Quorum, except at Juftice-courts, becauſe then the Juſtices 
are divided, and two may be a Quorum. Their preſent Habit is Scarlet adorned with white; 

and thus I find the Kings of old had veffem purpuream, ſed albi habens nonnihil admixtun, Pe- 
rion. de magiftr, Rom. pag. 5 74. 3 F 


VV. TX Juftice-clerk has his Place from his Majeſty, by. Gift under the great Seal, with 
$3 Power to appoint Deputes, for whom he ſhall be anſwerable, and is called in his Gift, cleri- 
cus noftre jufticiarie ; but whether the Juſtice-clerk be a Judge or a Clerk only, has been 
doubted; and that he is a Judge, appears not only from our inviolable preſent Cuſtom, where 
in he fits and preſides, when the Juſtice-general is not preſent, and takes Precedency from 
the other Juſtice-deputes; but likewiſe by the 87 Act, 11 Parl. Fames VI. Expences are or- 
dained to be modified to the Party cleanſed, by the Juſtice, Juſtice-clerk, and their Deputes; 
ſed ita ęſt, that Modification of Expences is a judicial Sentence, at leaſt, is aus juriſdictionis, 
& juri/ditio tant um explicari poteft per judicem, & non per actuarium vel referendarium, 


%. 


As to the Reaſon of the Name of Juſtice-clerk, it is received by Tradition, that becauſe 

cleric, or Churchmen of old could not fit in criminal Courts, ſeeing the Law gives them 

du 2Y21unThyv, a bloodleſs Juriſdiction, therefore they were allowed to nominate a Clerk, 

who might repreſent them; who was therefore called, non clericus jufticiarii, the Clerk of 

the Juſtice-court, but jufticiarius clericus ; yet this ſeems a groundleſs Conjecture, for in no 

municipal. Law, could Churchmen fit upon Blood, and therefore could not depute, & qui 

facit per alium, facit per ſe, and what Neceſſity was there for their having an Intereſt in the 

» criminal Juriſdiction, and to evidence that he was Clerk of the Court? The Clerk who of- 
ciates, hath his Place by Deputation from him, and is called Depute to my Lord Juſtice-clerk; 

nor could he deput Qerks, except he were principal Clerk, But I believe this Invaſion 

' has been made by we ice-clerk upon that Court, after he was created an Officer of State. 

But to ſolve this Doubt, my Lord Rentoun, at his Admiſſion, is found, by Act of the ſecret 

Council, to be a Member, and one of the Judges of the ſuſtice- court, and to have a Vote there, 

: cs 10 of December 1663. and now he fits in the Juſtice-general's Chair, when he i ab- 

Tur 


futics 1. cap. 13. oblerves, that in France, three Crimes belong to 


, „ „ 


Tus 1 taye a Seat which ths * 1 10 publik AG, ad is key 1 _ * 
Juſt aftice-cler-depute. This, 
g him Power to be Clerk to all Coutts Fol en 5 his Majeſty 

Lav . 7 any having particular Conimiſſions, either at Edinburgh, * 
Lk aftice-court either in the Border, ot elſewhere,.is lawful, except it be ſerved either 


aftice-general, or De 


uftice-cle -de Ute, br any having Commiſſion from hin}, It * that of old the 
A 5 Letters, without receiving Caution; but that 


Signet did uſe to write crimina 
Haben 9 it At, 2 James V. And now, tho ugh Writers to the Signet may 


the Letters, yet the aſtice-lerk-depute can, only write. the VEINS u the 
rib receive Con, and therefore. he writes upon the Bill, Surety ir and 


ſablcrides 9050 ſame. my Fee . ls oy ae by the fy AQ, Parl * | 


IV. 


| TR 5 ard only Judges 2h ctent th  thaſs . mes n are called 4255 6 
ne the 7 of the cl Judges 6 are geen with us, wilful Fire- raiſing, . of Wo- 


men, Murder, and Kobbery or Rief, L. Moalcol. II. cap. 13. And the Cognition of theſe belongs 

not to Burghs, Leg, Hug. rap. G. nor to no other inferior Courts, quon. attach, cop. 16. leguns' 

tur, Stat, Alex. cap, 14. mina efforciata, arſiove, rapina G n in flil. cur. paris, 

01. e Cognition of the high 

uſtices, wilful Fire, Raviſhing of Woes: and Murder; nor can any other Judge proceed. 

wel theſe Crimes, except they be e . 3 a Gift ro his — 9 8 to 
chat ene verb. Murder. Me Ihe 


VI. Tas Juſticecourt has its Men ih which W are > hap Nicnted toa batte bhr Naihs 
bet ; and though of old amongſt the Romans, a Purſiter might, by his private Authority and 


Force, draw the Defender before the Judge, i jus rapere, in }us trahi, which Fe — K ed 


awier, tells 


from the 74 as they did moſt of their Law; for Demofhemes, their 1 I 
Yet ordinari y; 


us, in or at. xal pi on Trig ev £5 Tet? env Tana od d Na Toy vo 


even the Grecians had their cler ue, or Apparitors (as the 1 called them) who 


were the ſame with ont Macers, qui volente! vocabant, recyſantes urgebant. The Mace uſed 

by theſe with us in the, uſtice- court, is an Iron ike "WA was t e Oe N n 

appears by the ninth / rfe of of the ſecond Tam. e 

* ec lai an Officer, who took Ing cnifition + Murdere i Nerd i The Laird 
Eduam was the heritable Coroner in 5 han but this Office is obſolete now, exce 


Ly where the 9 22 ANDY al e and takes them to ana en 
© 


The Ke JurQion of the nene over er Soldiers and of ind | 

mh Crimes 8. ſeu. 5 VVV 5 A e 1 35 R vey LGW 
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LB E 1 Soldiers ould be bed by 2 Cent we r guldes ie by K 


Dont. or as bet obſerves, deliffs militum | 
2. hs re milit.. 7 F unt vel communia, vel Prop 145 


wh þ Gatiſon of Leith,” were put to the Knowledge of an Inqueſt, for killing a Burgeſs: of: 


J. 


th Soldiers; but it ſcems the . have been tried 1 the Juſtices, ſet 


Depute is admitt the Jufice-ceck 95 Way of Commiſion, : 


ſewhere : And there: 7 
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, them in a military Capacity, as deſerting their Colcuts, reſiſting their Officers, 
| We vet when they commit other Crimes, they are liable to 4 Trial before he | 


d thus Frenth, and two other Soldiers under Morgan in the 


Aub, albeit Morgan offered to tepledge them, January 1662. And yet a#hv 1666, he 
a would not 2 againſt ſome Gentlemen, for the Slaughter, becauſe the were 


111 Fine, Ny 


— 


Amb cw + 


—_— 


[ — Sr Groxen NSCA. Tarks. oi * 
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. WY being thereafter beat at Pentland-hilli, Captain Arnat, Major McCulloch, and other; 


ers had a ſufficient Power to give Quarter, or whether be 


ane in the Field, as the others at. the Council-table. . 
Wars in Holland and France, and by his Majeſty, and his Father at home, during the late 


to a publick Trial, none would N cept Quarter. 1 - 


n Wye Order tor. his Execution; and fo the | 


| whatſoever done upon the Field, by 
| We tho Deed FRF or unlawfully, 


— 


pan FOR e 8 Juriſdifion, and their: Crime Wag 3 
© bat Crime, and po 197 ecifick Crime 0 Soldiers : And this is conform to g Deci To 
= where Captain Bruce, haying been purſued for killin 14 * Hamilton, did Petiticn 

net ſhew! them that cab Sms was committed r7, and that he was 405 

115 therefrom by a Conncil of War; upon which Probatiqn the: 128 commanded the e Ju 
1 — to deſiſt. But Sir William Ballendes being challenged hefore the Cou neil, tar "man many 
Ric and Crimes e ommitted when he was in the Welt, they, would not remit him to 
Coane of Ware albeit that Declinator Was roponed, Aug 1667 . And Ata Sol 0 

e judged by the al Mi for Murder emen Ry: ag 1 the Biocon * ot 
Reels C COA, d of. February 16 


I. Tas ' moſt confiderable military Queſtions, hich? rate To al the AdjournalBadk 
are 1; That which was debated 5 December 1666. The Caſe whereof was: Some Weft. 
Men had formed-,themſelves-in; an Army, and were declared Traitors by the Coun. 


ere taken by ſome. of his Majeſty's inferior Officers, upon Quarter ; but being pannelleq be. 
ore the Juſtices, as Traitors, 1 N ledged for them, that pt No 5 ** not be ut to be | 
Ne edge of 8 an In ne 0 bg re the et, becauſe they haying bee uo delled in an 
rmy, an as Soldiers, they dene e th bs by the military 
Law; and Ha tha Tas, eh as get Quarter in the Field, are by that. n cared therein 
r their Lives, and cannot be hereafter quarrelled, To which by Was psc that there can 
be no auch ene but where there is a bellum juflum, and it is not the Number, nor Form of the 
at the Cauſe that makes bellum ye” 6g and publick InfurreQions of Subjects againſt 
weir cir Prince, are raither Sedition, than be/lum; and theſe Inſurrections being Treaſon, none 
can remit Treaſon but the King, and therefore Quarter could not be equivalent to a Remif. | 
n, but all the Effect of Quarter in this Cale, is to ſecure me who get the ſame, from preſent 
ath. To Which it Feb] duplied, that all who get Quarter from any who are Authorized v9 

de Soldiers, are by that Quarter ecured. againſt that Authority from whom theſe. Soldien MW 
derive their Power, and theſe, who get the Need 2 n © Miphoa, Whether, thelo Sold 


were in efte8 to deſtroy Quarter in all Caſes, and to make all ſuch, as take up Aru, to 
deſperate and irreclaimable ; and the Power of er is gatucally inherent in d 
Soldiers, as ſuch ; and as the Council, he ref na from the King, upon 9ub- 
miſſion might haye ſecured their Lives, ſo might. 


iers bevy for tl * 
, are. very, cle 

arter ſhould be kept, tho given to Subjects 125 are HAR rotius lib. 3. 6 om 
here, after he hath fully treated that Queſtion de fide fervanda, he concludes, that Jes, 4a | 

etiam perfidis & rebellibus ſubaitis eff ſervanda, And this hath been - obſerved in the civ 


'roubles. 3. Quarter is advan tagious to the King, and ſo ſhguld be kept, for theſe who were 
en, might have killed his Majefty's General and Officers, and by bing my to hi 


Enemies, he redeemed his Servants; and if the' only Effect of Quarter were, to be reſerved 


9 
15 F 
wy | 


Norw ITHSTANDING of which Reply the e Defence was repelled, a the Pannck coll« 
| demned, and thereafter Sx4<uecs. .. ., 3O 2 DTT Ont} 7 0 76 ant! 


* 


III. Taz Second Queſtion was that which was hr} in Hadde's @ 
which Lime that lo logs Gentleman Haddo, being purſued for killing 
vitor to the Lord Frazer, he alledged, that the ſald Mr, James was 9 85 in the open Field 
in a Conflict betwixt the Covenanters and Anticoyenanters which. As of Foftilty 
were remitted by the Pacification. 'To Which it was replied, at the cification did on) 
ſecure againſt Acts of Hoſtility, which were done i in furore belli, bur this Was a private Mur- 

der; for the ſaid Mr. James having been taken a Priſoner; da did come upto him, and 
asked whoſe Servant he Was, and hearing that he was Her vant to the Lotd Frazer, he faid, 
Your Matter's Man is the Perſon that I am ſeeking, and therenpon ordered tö kill him, which 
Was accordingly done. By which it clearly appears, that this 6 a private e 
in cold 9 80 and upon premeditate Malie We : 4 : And Mr. Fame 7 5 
apy, why, 10 ed him, was liable far, 
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to e [And wt, phe Manner ry it * anſwered; that Mr. Fa had + 
FEE and ſo was not a Pri iſoner in War; and therefore might have been 
Pte by any engaged in the Quarrel whether general Perſon, or other. But the Truth is, 
Rid a 2 dd command that en was equivalent to his being a general Per- 
Eu and. fy the Pacification did — Murders, yet that behoved only. to be 
terpret of ſuch Murders as had no Contingency With the Troubles, nor were occaſioned 
* them. This Debate wo not d bat was remitted to the Parliament, and 2 2525 wot- 
ty | 
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Gentleman executed. for 55 in Ar againſt the: Eſtates of ene | 
W. I find, that 8 mmiſſion. gtanted by che Pallas ent, 4050 16 14 70 ed 
Bailies of 2 rs yas fie, any. Aga Jahre ems upon ſuch Soldiers as were Runaways, 

d chat upon Fames French ed by them, for running away 
om bi We contrary BIR "the. 'of Parliament 164. and was hanged accordingly. 
Fw NE there eee de made, 1. That the J uſtices are 3 Judges com 
tent to Crimes that are merely military. 2. That we have no ſtanding Law for executin ng 
Runaways, befide the marti Law nor was there any Law founded upon this Indictment, 
except the AR of Parliament 1644. which is now abrogated. 3. It is obſervable, that one Mr. 
| Alexander Henderſon, as Procurator-fiſcal, and not his Maj:ſty's Advocate, was here Purſuer, 
From all which it ſeems nat ba ere tha $608 Proceſs r have been. inſert in the 
e Books. e 0 | 


V. Bur albeit Deſerters were 9 PT with e yet e A, rega- 
vii or liſted Soldiers, are 8 puniſhable, in Time of Peace, with Degradation, and in Time 
of W War, with Death, bec by ag Hazard is then greater, L. 5. 1. F. de re milit. and by 

71 0 they may be kill Man, Lib. 2. Cod, quando liceat unic. &c. But this arbitra- 

ny is 098 Hof 40.0 1 1 0 ur, 2 very well obſer ves. If ſuperior Officers 

Kaye ts Charges, the Df ank reaſon, L. 1. F. 4 L. Jul. abe. ane, by 
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VI. Conflantine hayin xting zuiht the lice 975 elle, ebe was the Aber 
| Judge i in all militar ſes, che 222 militum —— ed, and were ſole Judges of all — 
che eri Jaga Soldi bi both in civil 2 in tho ws Os A and if cir a had dene s 
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IL Txzx+ is no Advocation: raiſed of Purſuits intented before * Tuſtices ; * if there 


be any Defign - of ſtopping a Furſuit depending before: them, there” ech to be a Petition 
Sack i-th Knee of eret Council; who; 2 — $nd the Defire'of the Petition Faſt, 


will ordain the Juſtices to ſtop all fufther Procedure; or will remit the Enqniry to any other 
Court, as they did in a Purſuit intentecb at the Inſtance of the Earl of Cothneſ; agai ne 
ſome Vatfals of the Eatl of Sutherland; which they" ſtopt 4s to the Earl himſelf, and or 

b may u . Fee owh Oy 1 N allo . en ASE 

| ei | | n 4015 9437 7 ; „ ö 
* 7 Gia «bg 2 8. 0 24! tt I I TM re 171 Fad, 11 1 1 1 im 1 1 2 1 PLL: 41 i & | lite 5 155 8 4-48 


9 Ef aca "af 
e \ * ” 
oP | , 
2 we 
* — 
. 


Ce a 


220 Sir GrORGE MACKENZiIEs WORKS. Vol. It! | 
gs to be Juſtices, ſo that there is ever a Cauſe formell J advocate d from before the Jufticy © 
| albeit choſe Courſes and Replegiations be equivalant to Advocations. © 
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Il. Avy 0c a tions may be raiſed from iſtrior criminal Judges, by the Lords of Seffion, 
2 in the Ciſe of Theft-boot before the Sheriff of Inverne/7, and advocated by the Lords, be. 
cC.auſc of the Intricacy of the Caſe ; albeit it was alledged there, that the Lords 


| 0 Were not 
Judges competent in ſuch Ad vocations, becauſe they; could not be Judges to the Crimes 0 
Tued. To which it was anſwered, that though they could not be Judges themſelves, ye 


they might remit the Purſuit to theſe who were competent; even as Brieves raiſed for 
ſerving a Perſon Heir, may be advocated to the Lords, who may remit the Caſe to another in- 
ueſt'; But Dary obſerves, the 9 of . 1629. that Kincaid of Wariftoun, craving that 
e Proceſt a fünft him, for * ag e advocated by the Lords to the Juſtices, be. 
cauſe of the Ignorance of the Baron Bally, or elſe that they would grant Afteffors, the 
Lords continued the Diet, till Application ſhould be made to the Council, but if the Conn: 
ell would not interpoſe, then they ſhould do Juſtice therein, by- remitring the ſame to the 
1 Jiuſtices, or otherwiſe. But Advocations in criminal Caſes, are ordinarily raiſed by the Pri- 
vy Council, who have the moſt natural Power in ſuch Caſes © 


Advogarrons are raiſed upon Bills, and the Letters paſs the Bignet of the Sefton, 
| If the Bills be paſt by the Lords of Seſſion; or of the Council, if the Bill be paſt by the 
JJ... TT. TEES, 18 
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TP urs Advocation muſt be executed by a Meſſenger, and a full Copy muſt be given of the 
Letters, as in other Summonſes; for in effect, an Advocation is a Summons, and the Diets in 
Advocations are peremptory, as in all other criminal Purſuits : Neither is the Advocation 
given up to ſee, as in Other criminal Purſuits, at the Day of Compearance; and therefore a 
ull Copy ſhould be given, to the end the Defender may be ready to anſwer. The Purſue: M 
of the Action muſt be cited, and the Judge from whom the AQion is to be advocated, muſt 
1 5 be alſo cited, to the effect he may defend his own Juriſdiction; and if both theſe be not 
| ; cited, the Advocation will Not be ſuſtained. n : ' 0 1 W 0 kl 1 | 75 
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7 


Wu the Day of Oompearance comes, if the | Adyocation be raiſed before the Seffion, 
it is called before the Seſſion, and if the Reaſons of Adyocation be found relevant, the Cauſe 
is remitted to the Juſtices ; but if that Advocation be raiſed before the Council, it ts called 
before the Juſtices, and t ey 9 — Judges to the Relevancy of the Reaſons, and both Purſyes 
and Defender muſt prove all that they alledge, inſtant nig. 


Tux Advocation of a criminal Purſuit, doth contain the Reaſons upon which it is found-. 
ed, as in civil Advocations; but though, ia civilibus, the Raiſer of the Advocation will be 
allowed to add a Reaſon, though it be not libelled, which is called an eiked Reaſon ; yet that 
is not allowed in criminglibus, becauſe all muſt, be proved infanter, and the Defender is 
not able to prove his Aſs er-inſtantly,-if he -know not what is the Reaſon which he muſt 
2 whereas, in civilibus, he will get a Term to prove his Anſwer to the eiked Res- 


IV Tx ordinary Reaſons of Advocation, are, x. Conſanguinity, or Affinity within De- 
grees defendant, viz. Couſins German, or nearer ; for whatever is a ſufficient Reaſon to caſt 
a Witneſs, ſhould (in my Opinion) much more be ſufſicient to decline a judge, fince there 
may be Penury of Wages, fo that the Witneſs challenged may be neceſſary; whereas, if a 
Judge be N he may be ſupplied by another Depute, or a ſuperior Judge : And a judge 
may by himſelf ruine a Cauſe, which one Wittiefs cannot do; and though we have no d- 
preſs Law for this, yet the Lords incline ordinarily to ſuſtain this, and particularly in the 

Honth of December 1676. Roß contra Collodia, where a Deereet was turned into a Libel 
e * Nephew, albeit it was there alledged, that by the 212 Act, 14 2 
. James VI a Brother Father, and Son, were only to be declined as Judges; for that Statute 
| _ relates only to the Lords of Seffion, who, becauſe. of their great Eminency and Truſt, are 
not to be as eaſily ſuſpected as inferior Judges. 9 ˙ͤ· rr 
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Ix may be doubted, whether the Juſtices, or any of them, may be declined as within De- 
Br ees defendant ; for though they muſt now be — of — College of Juftice, yet the 7 
| lit not there as ſuch, not are the Juſtice- general, or Juſtice-clerk always of that Number: 
But yet I think, that ſince the Juſtice-court is a ſupreme Judicatory in its own kind, and that 
this Reſpect that is put 8 them, is becauſe of their Eminency, and preſumed Integrity, 
that therefore they being the ſame Perſons, ought to have theſame Privileges, and the Juffice-' 
general, and Juſtice-clerks being ſuperior in Order to the Lords of Seffion, who are Juſticiars, 
ought at leaſt to have as great Truſt : But though the Admiral be a ſupreme Judge allo, 11 
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1 ted, whether. this Declinatot: Aber Brochess,s nd 80 
_by wor te ls the ee E ber well as thole of Conſanguinity, ſorithat a Fa 

Brother in Law may be;declined; And tfiaugh che Lords lately wWpuld not -Jecline one 
Weir Number, though Brother in Laws to the:Puriger 5 Jet it mayibe jargyed; that albeit 
of Parliament muſt be ſtrielly interpreted yet where there 18 4 Parity 
Words may in Propriety” admit. of the- Biene. there che Exteuſion cis t 


4 Brother in Law is tog ber f. ;and:a Brother in Law big in Pro 
— 151 80 tut hoe e ;Igkeas, finee Wirheſfes may be caſt ujian"the SuÞieion — 
— wh may not Ju dges? eſpec eſpecially ſeeing in the Stattte 1621. agdinſt;Diſpo! = 
Baakrupts and 1 Opinion of Lawiers Degrees Affinĩty aud Go! — 
arate 3 and ſo wiſe are we in this Point; that a acſuit, at the Inflance — 
N advocated upqn this Statute, becauſe the: 'Procuratorifi fiſcal} was her to he 
adee, though he was only purſuing rafiobe Mic, and e ken himdelt and expreſiß 
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W. AETH BB hi state is to be extended to unleweul Relations 4 that a ITE! Bros 
ther, We. my decline my Obſerxations upon the Statue 2631 505 8 3 9170 hand 
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8 1 "Reabbn of Werckation lad w this, is; that ine of the Membelt of the Cott 
is 95 As for Inſtance, the Purſu 1 at the Inſtance of ohe of two Sherifftdepu 
defore his own Colleague, habet quippe Jocietas jus quoddam fratermtatis in ſe, L. verum, F. 
praloęio. vid. C. infinuante de offic. deleg. & caps poftr 0 A appel. and that none ſhould:Judge where 
Fs Colleagues purſue; but that the Purſuit] ſhould be carried away to another Judicaturta 
is appointed by a Statute in Frence, anno 1360. But We have no ſuch Statute; and one Col 
| anne. with us, May be Wie for i not then Judge i 1 8] 7880 ut 37 Þit _ 
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| oh third Reafon, of. Advocation. 1 thatzhe Jhdes is ſuſpe& as if be had given partial Ooun- 


* 1 he has. repelled gs 3 as beiug ſevere above what the A allo 


WS: 
hat he is incom e ved being on proper to be tried by: the Juſtices, as 
deing One of the 3 TR the rown, viz.” Treaſom Murder; Fire-raifing;: and Ravidh- 


of Women; but B er though the firſt Libel have inferred Treaſon, as in the Caſe 
| of Peddies, Ferch 1667. yet if the Purſuer will reſtrict his Action to Damage and Intereſt, 
willgdeſert the Diet as to th: criminal Purſuit, it may be ſuſtamed. 5. That the Caſe is 


very in ate, as in a Purſuit of e Which was advocate from the 3 
of Ewverneſs eo ex capite. 
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MsMbEAS of the dellege of] ] OY 4 ke 4 hat q WW eannot be e before any 
other Court, becauſe this would draw them from attending the Seſſion; but the Ad 39. Parl. 
6. Q. Mary, w hereon this is founded, ſeems only. to hold in Removings, ſo that no Adion 
concerning Removings ſhould be advocated/ but in theſe Caſes, vis deadly Feud, where the 
Judge ordinary is Party, or the Defender a Member of the Seſſion; and yet de praxi, that Part 
of the Statute extended to all Advocations, but they « cannot advocate | from the Juſtice<court. 
Ir the Cute be advocated. the Purfuer of the firſt! Live, whith is adyockred, muſt find 
Caution de novo to inſiſt in the Purſuit; elſe the Juſtices will deſert the let, which Caution 
is be ters Ar nes hl udicature, before which the Caution was found, is altered, and nei- 
ther the Fu dane nor h Cautloner are bound to inſiſt before ally. other I ; : 
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1580 he raiſed « an 122 to the: Ip that the ald Pane may b 1 to "infiſt at the 


Day to which the Advocation is raiſed, ang 575 the Procurator-fiſc | is the Parſ; „ 
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N if they were judzes to dmg 
Treaſon. 3. ranking though burning@Cou-beugh was Treaſon: Statute, yer if drown 


of it fell under that Statute, All which Foints were indagationis 7 and theſs u who 

 eould - judge ſuch /Polnts;" might! judge any cHmimal: Cale; © Likeas, bott by the old and 

new Sille of Adyocaciods, Tuſed either dy the Cotinell,/or crimindl Court; the Letters ber, 
that the Reaſons are to be ſeen and confidered by the Juſtices, and Immediately upon the 

Atvocatio,,Caution" fs found in che Books of 'Adjoutnal, and r Anſwer before the Juftices ; 
{EE} F have been in ene; Got numer of judging th Reaſons, '"* * — [01 5 a 

enn N . irn un N MW RON v1 PACE ty 77.047 I, 

Aud whereas it may be alledged, "that though the Lords of Seffion me not Judt 
Crimes, yet the OCaſe of Competency, in the Matter of Juriſdiftibn, is merely civil, ar 5 
would ſeem pruper tobe ſudgediby che Lords, eſpecialſy finee it is not juſt) that the Juſtice 
ſhould be Judges in their '/own Cauſe; To Which it may be auſwered, that though this Caſs 
be civil, yet it has ſo neceſſary a Contingency with what is criminal, as L have 5 that 

e ot tobe d Since he Lords of Seſſton ate Judge s competent 
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* The N of E and 2 it 1 7 competent. 0 
„ . The King and Party may purſue ſeberae n. 
goftgs 3. Colations" type, nde wet ane. e ee 


"y N E N. 4 Crime is committed, the Copncil, Fs "che Jutlices, did 1 dd ow 

e Inquiſition of it, by examining Witneſſes, and "taking ſach other 

pe cb formation. as they ;thonght fit: and theſe Depoſitions, and | Examins 

tons, are called oration: Arp rs. But though. they may examine Witneſſes, bv 

fore the intenting of a crimin u 3 — after it is once intented, the Juſtices found 

the 8 of January 1672, that they could: 8 examine n r ee 2 
the intenting o of the Fa 47 *xcipit acouſatio. ali n erb r . 


Tu Non are z, profuſe on this Subjec, but 1 mal only \excerp > Shes: hem whe 
1 moſt ſuitable to our Forms and French. They define Inquiſition, to be an Information 
of the Crime, taken by 5 the Judge's own. Authority, & ex gc And they divide it into: 
general In orion, which 1s taken of the Crime: * general, withont taking notice of © 
particular nformer, or Defender s and a ſpecial Inquiſition, which is taken againſt a par 
ticular Perſon, of whoſe 155 they are informed. By. 75 Civil Law, no Judge conld pro- 
- Ceed againſt an ay pe 8 erſon, without an Aecuter z f or Inguiſition was, by mn * 2 = 

and no Recourſe could he had to an extraordinary. Wen La, 15 1 
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1. num. 10. which is. confonant rovur, E 


Citation of the Party, or other Formalities; but nothing can fallow 


till, after Information be 
taken, an Indictmen r 8 abe red, Which & followed | 


b , to the ordina 
where an Accuſer offers to infift ; except he has juſt Re. on to fear Col- 
is 2 Guru eder u puma Jn 


yEOury endl. 
In 2 be declared, by the Doctors, to be an ordinary Remedy; yer it is only de- 
| 1 10 to the effect 98785 a nag my peed VR any- Acne, ud. 
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, fined at the Pro- 
curator-fiſcaſs Lal Inſtance ance, rod oed dy TY 1 


was alledged, that dappeared; 880 [ beg to p 
4 4 And albeit, 011 of the Wrong which is done to knie Pad 
inquire; yet he who is princi 


tion, And therefore, Aber the 
5 is Chisfly voncerned take Precog 


Judge may likewiſe 


ay; in publick Crimes 
minen E 5 ae 


the Peace of the Couns 
ſtop Accuſitions raiſęd before the. Ju- 


nader 3 W n Earl of Cube,, and others for Firerrafmg and B 
in 


868. yer they cefult to ſtop Avoufations; and will not grant'Precognitions-in 
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withour' Concont/t of the Party; jet d pruttieg, the Purfuit is only raiſed at the A 45. tex 
Inſtance, and fo W ; 2 peas oo 1— 


isjunctive, as and is very oft in the Civil 
Law. And it ar of his that a Purſuit at As Freaſurer's Inſtance, would be ſuſtained 


without Concou e of his Marty; $ Advocate, if the Adyocate ſhould, ref uſe his Concourſe, | 


ul Tx E Dodors conclude; that a judge cannot 
indioia, vel 3 v defamario aptriant pam ing 
thebeſt and moſt innocent Men at their Pleaſure; ſo = at if a- Judge have not He Riſe 
for- his Inquiry, 1 really. 8 he is puniſhable, in oup Law, for putting a Perſon to Inqui- 
ſition for a Crime, & 7 


| cearly proved in that 


05 a Judges — ap 8 bo mi inn . ? ee 
| 1 late this Implo En belong · co the bh nf vim, 
ys frm ey in the Jaſtice-court, and to the 144 


pom or inform in n N 25 18440 Lg 


'naicir, and, by our Law, to his 
in inferior Courts; and they may 


/ 


By the: +3 48, 10 Pol June VI. 
3 Miſtake t6 think that; by that Act, the Kin 
=o fm Proceſs: For the Deſign ef that 


Chatges Aa 5 . are e diſcharged ; bur it is a 


King, z or other Judges, cannot examine Men without 
ct is only Ju diſchar 


chief Officers of State, or 

four of them concur, - it would fee, that by that Act, even ſuch Charges are yet 

And where the King, or Magiſtrate has previous Information of Crimes latent, it 

mew againſt the Intereſt of the Commonwealth, that oy" ſhould x not be allowed to clear 
ny of is by pune i 


* ee = "TITLE 


mo hared to 22 er 1 * 9 al the Doctor 3 that generally | 
xy oo by the Pragice 3 c inquire, ex cis, in all Crimes, Farin. de inqui- 


w 3 by which the Councib or Juſtices, may 
mae into all Crimes, without waiting for an Accnſer, which is done wich us, without 


17 
Rules. But I 1 think, that the Judge hould: not inquire, or take any previous Trial, 


y the” Council, when it- 
6 | oh Was not admit 


ridge en eie. : ofa in ö calumnic ex e 


dum Jocus 'ef orainario And 
mat the Inqui- 


fo faked, de nb. 00 Ulk; bat n 12 even, ddd Have liberty to purſue 
the privats Wron done to e W „ehe ge 8 the Wa t of Infor- 
mation or Zeatof we Judge Ordiharyy ant: * "by Sent U thus 1 have ſeen 
Decreets of inferior Ootiyts; Waren eum 


5 7 wronged, ſhould. be allowed to be chief in, the Proſecu-⸗ 


tices N a private Party's: Towns, is as d in the Purfuit at the Inſtance of the Strath- 
epredations; 


buy we or ſue 2 . s he Lind FITS. ep ; 


the Rigour of Law require ſeme Abatent 
Io. 557 aptbignno) QUIRSTING'Y £1 
75 Ir appeart allo, that Nase 50 vel zelt Fu 8 are V. ubldiaey mes 1 
3 1140.” By which AQ it d clear, that C e ooh e | 
e; if no-private'Follower a Wer he T cap. 76. where it fs 
Le "From ne N. t lr Partiey 


That of old 


enquire ſummariy, & neceſſe eft ut de! 
nifitions; for elfe ou y Judge CAL defamę 


andus ur off & « eo "fs bot the Malice of the age muſtbe very | 


ere Arb; 3 but 


the denouncing Men Re- 
ga ſuch Charges, without previous Trial; te yet if 1 7 
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rvant; as was found in a'Purſuit of Tfeaſon, 


of every private Perſon, that it ſhall not be lawful to every malicious Enemy, 1 on [the 
Pretence of a publick Good, to trouble. and vex ſuch againſt whom they carry Malice, or 
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Sh Pretence of 2 criminal Purſuit ; and therefore according to the common Law, in pri- | 1 
di deliftis non admittebutur du accu/andum, niſi qui ſuam aut fuorum injuriam inſegue - Bo ; 


SS 


Jatur. And Farin. ſtates ſuor um injuriam, to extend ad quartum gradum, and it ſeems to 
be extended with us within Degrees defendant; and that every Perſon may not in our Law 


% 44% 
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ad * 
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be fie ay private Crime, appears from the former Chapter. 


Ill. A Minor may not, by the Civil Law, accuſe, without. the Conſent of his Tutors 
ind Curators, And where it is ſaid, Lib. 4. Reg. 2 2. that a Major being of law=- 
ful Age, he may accuſe, it inſin uates, that Minors 1eg! rly cannot acoulſe; + wh OE. . 


Aa 


Aus ſuitable to this, the Juſtices refuſed to grant Proceſs, at the Inſtance of JFilliom. 

8 Concourſe, 29 J 152 which is founded upon moſt convineing Reaſon; for Minors 

may, by ill governed Youth, and Imprudence, either purſuing unjuſtly, ſuch as are moſt 

W i novels elſe by mana ane the criminal Purſuit, if it were competent to them, | 
ey might prejudge both. t emſelves and the Commonwealth, in ſuffering the Defender to 

be cleanſed by a Verdict. After which Abſolviture, the Defender could not be again 

brought to a Trial; nor would the Minor be reſtored againſt the Sentence: And yet a 


7 


Minor may crave at the Bar, that the Juſtices would allow him Curators ad /ites, Which 


% 


Defire the Juſtices will grant, 24 July, 1602, Spence contra Bannantyne, | 3 
| IV. A Woman, according to the Civil Law; could not accuſe in any Caſe, except where ſhe 
was revenging the Injury done to her. ſelf, Husband, or Relations; and in the former 
Chapter tis ſaid, that a Woman can accuſe, none of Felony, except in ſome particular Caſes; 
which appears to be, by the Chap. 5. num. 8, the Murder of her own Husband, gun 
ina caro fuerunt vir & nor, and num. 9. it is generally ordained, that a Woman may 
be allowed to An any. Injury done to her own Body. From which we may general 
conclude, that ſhe may purſue uam, /ed non ſuorum igjur ian, Wrongs done to her ſelf, but 2 
not Wrongs done to her Relations. 1 e 6 ein ror e 3 Agony - 


| $4 4 5" B59. 


V.Wusryrs, a Perſon at the Hom, or excommunicated; may purfue, appears to be- 
debateable ; for the one Opinion it may be alledged, that it is e ee ef the! 
Commonwealth, that Crimes remain not unpuniſned. 2. Civil Rebellion, or Excommu- 

nication non tollunt Jura, naturæ; amongſt the chief whereof, Lawiers eſteem the Liber- 
pl .of purſuing the W ongs done to Relations, and much more the W rongs done to one's 

lf, in his F good Name. 3. Such as are Rebels for civil Purſuits, uon poſe. 
ſou. impune offendi; and therefore.it appears, maſt reaſonable, that they ſhould not be 
W debarred from purſuing Wrongs dene them: For if a Perſbn at the Horn could not. 
purſue, the W rongs, done him, then any Perſon might injure him at Pleaſure, ſeeing the 

| ear of, .P urſuit, and the Puniſhment depending chereupon, is that which ordinarily o ver- 5 
* os Purſuer. But on the other hand, it may be alledged, that, 1. By the 11 cab. 

Stat. Vill. theſe who contemn the Statutes of the Church, ſhall not be admitted to acs! 
3 It 18 A 1 In Law, that fruſtra 8 legem implorar G qui cuntra legem Hecrat. 96 ; 
A. Perſon at the Horn, is, by che. Engl Lau always, and oftentimes in our Law, 
aid ko, be outlawed, and to be outlawed imports the lofing of all the Privileges of 
Lay; and in our Law, they are ſaid; non babere perſonam Hundi in judicio; Nor puts our 

Lay An. Diſtindion betwixt civil and criminal Cauſes. For reconciling which Diffi- 
ciilty, it may be alledged, that there is a Diſtinction betwixt the being outlawed for a 
crimina] or civil Cauſe, and that theſe who are denounced Fugitives upon any criminal a 
. be purſued till they be relaxt, which. is incontrovertedly true in our Law; 
ſeeing, if a Perſon be denounced for not finding Caution for his Appearance to un- 
gern che Law. he, will not be admitted te propone any Defence till he be relaxt; but 
nes, Perſon be at the Horn for a;cipil; Cauſe, it appears moſt unreaſonable, that 

"og ule a P erſon 18 not able to pay a great Sum; for Which he is denounced, that he 
1 * N be admitted to defend h 

p Se. 


| een 1p, Ni his own Innocence againſt, a Crime laid to . 
ſeems likewiſe reaſ that | : ant etl A 3 1 
© Purſnef and a Defen n is Cale e ee Diſtinction thould be made betwixt 
noch net and a Defender in this Gaſe ; for it ſeems; unreaſonable, that he who accuſes 

but = Tor a Kn od. ebar. pI, rom Self defence, though the debarring him from 

es got 807 ,untayourable 11. And upon this account, in a Caſe betwixt Minian 


* 50 he Juſtices found, that the Putſuer in a criminal Pur- 
wk. could got. by Horning dehar. a de/endaudo, the Perſoh whom he himſelf had called. 
may de likewile e 6 ne the leiten abom be himſelf had - called. 


„ 8 hat though the Kng's Advocate may debar a Pannel from 
bus Defences, when he is at the Horn, 15 Gow 4 eee 


Prgudged by the Rebellion as the Fisk is; 1 5 meg 
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e this laſt Diſtinction is rather reaſonable 
legal, and therefore I mention it rather as a g90d.Oncxturs, . than a landing Law, 
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= VL 1 Perſons cannot accuſe, according to our 77 100 "what . 
A accounted mut, is p enumerated in the toreſaid Cap. 11. at. Wihel 


1. Infames dicimar omnes illas Perſonas e A pro al a culpa PEW OY tabs 
2. Et ones qui Chriſtiane Ri. noringm S © eocloafica Natuta lee, | 
ones | ures, facritegor, _ 

3. Omnes tapitalibws criminibus ee, ſebn lebrorun violatores, 4 Potolorum, 1 ets 5 

| rumq ue eorum, & reliquorum eee Tabus libenter violantes | Ratita. © 

4. El omnet du us Hatret armantar, qui in omni mundi parte ne notantiy 

5. Simi liner inegtugſos, perjuros, homicidar, rover ec. malefatiorum, adulteros, x raptor 

male cot, de belli publicis fupi entes, & 4 Mala vel indigna fibi . loca fene; 
aut ſacræ Ecclefir 2 ie & qui 4A non probant, s qui bom! "5%, 
x reve 2 animos ad undiam Nrubram, & omnes 9% i pro ! fle 40 Ze 
1 expeiuntur. © 
” BY omne / qua- reekfluftice E forwberer. 1e, infltwts promuntiant: ltem, fervor" ant 
E libertatem abeuntes, publice PeEnitentes, bigamos, ommnes qui non funt Mtegro for | 
ui ſanam mentem non habent vel iniellectum, qui furioff manifetantur. | 
7. N tt: bmnes | ſupra di ah, 5 nec uy e e e n mer * Accuſtionn 10 
telinonium al. Re N | . n is Fg 


VII. A Perſon Fong Fe was not * 5 e Far Jl, 1 os 4 0 one 8 in one 
Day, except there were ſeveral Purſpers, quoniam  attachiamenta, cap, 65. By which he. 
cumulation of Grimes was expreſly unlawful, /edbodje aliter ost inet; for now there z 
nothing more ordinary, 97 — to ſee five or fix Crimes in one Summons or. Indifmen, 


and to ſee one Acc urſue ſeveral Summonſes : And yet ſeeing. Crimes are of f | 
eat Conſequence to = efender, and are of ſo great Intricacy, it ap ears moſt 948 
fon able, that a Defender ſhould be burdened with, more than one Defence at Once: xn 


it appears, that Accumulation of Crimes is intended, eit 1et 1120 ſe! the Fame of 0 
fender, or to diſtract him from his Defence. n | 
vi 5 1 the end that Perſons may nod be un J Sire: 4 Civil Lie 90 
oint o_ Remedies, 1. That the Porſche. july Caution "to infift; . 5; That he 
ould be purine! as a Calumniator, if his Purſuit was foufd to be ation Ay 
the Fight Form | amongſt the Romans was, that the Accuſer was obliged deft 
men rei apud prætorem, atque ſe. inſeribebet* libello judici porretto, vel in codice wh, 
erela _— cui inſcriptione ſubſtribebat, & 4d 2 enam 4 obligabat in on 64. 
lumniæ. Inſtriftionis tans er, E. 34 ff. de dccuſ. C fulibus mir, die ito, apud 
 pretorem” illam Titius  profeſus. ef ſe Maviam L. Fults' de adult, Team deferrt, gud 
 dicat eam cum Seio in civitate 111d; dom. illiur. menſe illo, conſults 3s, Adult eriun in- 
miſiſſe. Which Inſcription was only neceſſary in atrocious, but not in lighter Crimes nn 
illa de plano diſcutiebantur, L. levia, F de accuſ. But in ſoine Caſes the + iy of [ts 
ſcription was remitted, even-.in-atrocious Crimes, as wien a Won ſuorum njurien 
proſequitur, & parente filii necem, & e contra. And generally where the Purtuel cn 
* be purſued for Caſlumny, he needed flot ig eribere, becaul e Ir Cots ll 
— to the end the Purſuer might be puniſhed, if he were found 
umny. "Nor were theſe. Inſcriptions: neceſſary in Reconyentions,” 2 ien in de 
cauſe in theſe the "gary intend ded not to ane but , to defend himſelf by 1e. 
criminating the purſuit. . ce, . 


* 4's F L 1 , 
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TOE To 5 IR i} avs 1 anal? 1 wk. ; Tee) Ai 0 9 lap 1 
| Tu 10 laferider oy, to the. Guy enge to and Orütian- e per feverd 
rum in accuſatione u/que ad ſementiam, L . F. de accuſ; The * phy one o 
the Greek Scholiaftsi laid to be, un pt e cu rie dr. 1 bt ba” i 
accuſationem percurrat. Suitable to this, our Law has *ordained 190 urſu 
he raiſes, a e Libel, ſhall find Caution to inſiſt in the intenred Print EE 
Caution: is found, either by the Cautioner enacting himſelf in the Journal-books,” W 
is to he ſubſoribed by him; or elſe if the Cautioner be ahſent, he fe ends.a Bond, beat 
a Clauſe. of Regiſtration in the Journal-bocks,! Ahlen is accordingly 1 8 regiftrats: The 
Caution was firſt appointed by the 34 Af, Parl. 4; Jane V. by Which the Jul care 
is obliged: to take” ficker Surety, that the Putſuer ſhall 5 nk, the 6 
indorſed and executed: But the Cantioner is not ob! qd” 0 5 he I 
vil Law.) that the Furſuer ſhall infiſt. And the Penalty Teh 
Earl or Lord 1wothoyſand Merks,' a greatBaron ont thouſand Mert e 155 Fi 
dred Merks, an unlanded Gentleman to Hundred Merks, A . 00 Hundred Merk By 
But of old, Accuſers behoved to find Caution to infi "Rep. Maß, cap. .1, J. mum, ö. 
7 And it he cannot find a Cautioner, it! Is ſaid Te that nis Oach ma! | be faken in al Caſs wr 
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t Fetbny. and the Reaſon given is, leſt too much Severity in exsding o Caution, de- 
3 — Cn ention of a publick Crime: And it may be doubted, if cautio jtiratoria can- 


and Intereſt, if the Party fail. BY the 29 cap, Stat Rob. III. Purſuers before 


in we do 


ed, and may be as rl, troubled, if theſe Pretexts. were allowed to palliate the Pur- 


| is commanded to do bythe Letters, 


ender is oy to find Caution for his Compearance, Which he 
him Rebel, if, within fix. Days after the Summons is executed againſt him, he finds not Cau- 
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br not finding bf Caution, And though by the Civil Law an ACTEAS May 
- purſue without Conſent, of the private Party; yet he is not einen to find Caution, nam 
in co non pref oth ordinarily, oblige his 
Iaformer te e 
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- aus 5 reputetur 3 and 8 no Mandate, but his Gown * his, | Warrant Pies 
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| Intented, which he doth upon pretext that he may thereby know how to libel exaQtly, and 
to the end he may not vex Parties, if he find no Ground for the Parſuit : But any lea 
Lawiers have always thought this Procedure dangerous, for His Majeſt) J's Adve ate is ftill a 
Party intereſted, and fo ſhould not be allowed to deal with the r= for NEED he 1 
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+4 Regrating in which it is ſufficient to libel the Crime, without condeſcendi 
as en for in this Crime it is declared by the 148 40. Park 12. K. Tunes 
FI. that a Libel bearing common Regrating or Foteſtalling in the genera ſhall be relevant, 


relevant, though it condeſcended not upon the particular Perſons againſt whom this Crime 
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net in the Conſtruction of Law be 
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Murder, the other Treaſon ; and the Defender was only 
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ly allowed, alternative Libels were - unneceflary, and this would occafion much 

criminal Libels ; whereas Lawiers, treating of criminal Libels, have laid it down as 

(# ciple, that in criminalibus non licet vagart, and the Crimes. of Oppreſſion and Beat 
different 4 nor can it be denied, but that a private Perſon. differs from a Magiſtrate, 
this Quality made the Perſons, the Crimes, and the medium concludendi to differ. 
m d . /// / 0 
IV. Fon the better clearing of our Cuſtom in theſe Caſes, I have ſet down the Form 5. 
of the criminal Letters, and criminal Indictment now in Uſe with us. 3 


o 


FAR $5.7 \ 


* # 


te a * 
7 7 ; 
5 I 974 | 


” . 47 1 
— 4 C 1 * i A 
; # x | _ A 


8 # ; * "By 9 4 ®s 
5 4 * K LE: uy s Ts 4 2 * * £8 E 2 # 
g 91144 
, 1 1 Þ 
1 "= 


- . 
; 1 * N a 
" : * LS A * N 4 
+ # #-F-4 P * : * "28... 1 . 3 5 1 4 g : a 
8 2 PF. ; 5, 1 I a * 4 3 \ 4 We we Þ 2 1 Wt «4354 - © * 1 3 33 we, ; * 8 4. * » ” 
; * 6 - 4 * $- i } * # - » #520 175 N f . 5 2 2 * 1 4 * #} „ . I 4 3 4 k E 5 50 
5 . . | oy T 3 ; V * : * 7 : : 
r Wii 1 2 FI, i | 2 | 1 "I" ' | 10 
9 * is 14 1 * * bp A i 4 1 * 8 y, " 2 7 3 2 4 - 8 ** Ke a $3 $ þ 9, 1 — ö < 1 1 7 £ 
N 1 * W 31 * 4 4 43 Yet Th k 2 5 ; ; 2 W PE. | 6 1 * * * 1 3 by "YN " I" * 
Z £ £ ; : a N ; a * F z 3 8 PO 
' . © * 8 q 4 X * . Y 
N * * W 4 ; . ” ” | 
* 1 7 f 8 5 4 2 2 - * 14 7 : 
+. 7k x ” 4 » * * . : | * 4 i + * n . v . F : 
of # : on 1 * * 2 4 5 # I 3 : { 4 x N & > LT 4 i * 4 "1 j * "©. "Hi: 2 * * ” £ by " 
Wi N * * mo * N 2 "Bi 9 N * 0; EN 7 J F ” * * % 


» oy 
ol Z : 


\HARLES, &c. humbly. meaned and complained tous by our Lovits, A. the Ri Ml 
B. Sifter, Daughter, 5-6 neareſt Kinſwoman, C, as Mr. with the. remanent Rin of 
umqubile Main, Servant to the ſaid C. and Our right \ truſty. and well-beloge, Co i 
eller, Our, Advocate for: Our Intergft. in the Matter under turitten, on Liftoun, withous in Ml 
Jul Cauſe, Offence or Injury done to him, by the ſaid umqubile Main, having conceived ada. 
' b Hatred, and evil Will againſt him, with a ſettled Purpoſe and Reſolution to bereays Fra 
of his Life, one way or another, lately, pon the e Dare . where the ſaid Man 
cas in quiet and ſober Manner for the Time, expecting no Harm, Injury nor Purſuit of ay 
Denon, bur to have li ved under God's Peace, and Ours. And the fad Liſtoun being todd 
with a great Batton, or Rung in his Hand, and with Knives and other. 2 Weanone 
'F Ni upbraided the ſaid Main with Words, alledging that he mar a common T hi, aaf 
= Aolen, &c., And thereafter, becauſe the ſaid Main had purged himſelf of that 1 es and 
2 ſaid he mas at honeft a Man as himſelf, he thereupon, ran and ruſhed the ſaid Main { bein 
= wn aged Manof 74 Tears of Age ) to the Ground under his. Feet, firuck him in the Hal = 
Craig, Shoulders, and Side, with the ſaid Bat ton, lap apen his Breaft-and Belly with h. 
Diet and Knees, beat him-#pon the Heart, and thereby broke and. bruiſed his whole Intrail 
and noble Paris; thereafter beaſed and du him by the Heels off the ſaid Lands, h; © 
| efpace of e Quarter of a Mile, to 4 low Vault in, &e, and .impriſoned him therein, tanquan in | 
 privato-carcere, be being in the Dead. thrau:  Likeas, within three Hours after his impri- | 
. Joning in the ſaid /ault, the poor aged Man died of the ſaid Strokes and Hurts ; Jikeas, to ſup- 
preſs the: Murder, the ſaid Liſtoun with his. Complices, buried him in an obſcure Place in the 
Night. time, und ſo the ſaid Main was (bamefully and-cruelly murdered and ſlain, .anl 
pFperei buried bythe ſaid Liſtoun and his Complices,, and heit Art and Part theredf, com. © 
Be ' mitted uponſet Purpoſe end Proviſion, and Jorerbanghz . Felony in high and maniteht iCo 
ä T N Our Aut horiſ and Laws, in, coil Example of others to commit the lle. If Jobs, 
„ OUR WILL. IS hergfore, &c. and in Our Name and Authority, cbmmand and charge tle 
ſaid Liftoun, Committer of the ſaid barbarous Murder, in manner foreſaid, to come and ful 
Sufficient Caution, Surety: to Our Fuftice-clerk, and his Deputes, atted in our Books of A. 
Journat, that he ſhall compear before the Fuſtice, or his Deputes, to underly the Law for tie 
fame i Our Tolbooth in Edinburgh, on the Da ee, in the Hour of Cauſe 
bY under the Pain contained in Our Abit of Parliament, and that ye charge him per/ſonaly, 
if bat he can be apprehended, and failing thereof, at his Dawelling-bouſe, and ty open . 
clamation, at the . Market-croſs of: the head Burgh of the Shire; Stewurtry, or | Regality urn 
be dwells, ta come and find the ſaid Surety afted in Manner foreſaid, within Six Do Wl 
next after he is charged by you thereto, under the Pain of. Rebellion, and putting of him 1 
the Horn; the whilk. ſix. Days being bypaſt, and the Surety not being found, that ye inn. 
 diately thereafter denounce him Rebel and put him to Our Horn, and gſoleat and inbring al 
bis moveable 'Goodsr 40 Our Uſe, for bis Contemption, and cauſe regiftrate thir Our Letten, 
| $i with the Exec utions thereof, in the Books of -Adjournal, within fifteen Days thereafter, 
| conformi#0\Our Att of. Parliament made thereanent ; and if he find th aid Sureiy, Intimatim iſ 
', bring aluays.made. by you to Un of the finding thereaf, that. ye ſummon.an.Afpze herrto | 
K ercesding tbe Number of 45 Perſons, together ith fik Witneſſes at be know the Ferith:s 
Uh the Premiſſes, whoſe Names ye ſhall receive in the Rolls' ſubſcribed ' by the Complai ner ir 
Wo. ditt her A them, atk Perſon under the Pain of | Top Merks, 45 y6 will anſwer to Us. Ex de. 
14 liberatione, Cc. 2 2 N 10 | At ors ary ann olts ene . n 
| n n 1 Da OMB 0206007 no bhetionted © 
Indi ment 1s thus; S hin Hy? 2611. 773650 Nevis? 6 n bus of | 
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Feggel in He tominad of almighty Goa 2. by the ſame eternal God bis es re 

4 % cheatly condemned | Therefore our © Sovereign” Lord, out N 'his godly Viſpo- 

5 In Zen, by divers his” Hui, of Parliament, expre ſtature, and ordained, That 'wh ts 

fron Felten, or Perſons, commits the ſai-aborinadle'Ctite of Inceſt, ſhall be puttihed 

to the Death, as the faid Acts of Parliament in themſelves proport? Not evi hH¹h¼ 
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is of Verity, t hat the [aid A. B. being married with bis Tawful '$; pouſe, Daughter 40 C. 50 6 


a but . Fear of God, of" Ref} 1 70 our 'Sovereigts 5 . Gar” we LA 
7 of B Wer Sißter; i 17 the Montht of - we: in hit and her 2225 20 


= the Bhs of EA nburgh' and the Ther of Elgin, ant eithin the "ſaid T oWn 17 57 in, 5 


rbefcate a Bnirn, bommitting there“ 
ugh the ſaid 1 C Gen of 7 and 221% Ki] the high” offence and Dipple enſure of 


— 4 mel Violation of the K tk | and cou Example of others,” to run 
IT We 4 and aus P 2 - # ? 
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Ns Tux 1 —a Dicks be bench 


465 50 5 4. Meſſenger at Afins, bt by an 0 

1 the Coutt, except in the Caſe of Treaſon; in which One it tis appointed by we 125, "485 

Part, 12. K. Jane VI. that Letters and Suntnohs of Treafon; ould be executed” only: by 

Hetalds and Purſevants bearing. Coats of Arme or by Macers, which muſt be under ſtobd 

only "of Macers of the criminal 'Conrt 1 forthe Macers'of che Council, or Exchequ ver; or 

Seſlit 8 execute 12 er 

Courts to which they 40ers. The Ferm of the Execution is, that there be 4 155 
Copy, of the Letters hs delivered tothe Defender, if he be 8 apprehended, or if 

cannot be e e te his Wife, or Servants, or aff Digg! Gate 85 hiy 
Dwelling houſe; if he any has, and Proclamätion at the "head Bug © tlie Shire," 

bb likewiſe to be fixed at che Market. Erefs; but if there be more Perſons” Paß tr 

dal de called for one Deed and Crime, in that Caſe; two of the Copies are to be delle 


4 


5 


vered to tt yo of the Frineipaꝶ, named in the ſaid Letters, or their Wives, Sc. i in Manner fore- 
ſaid, is ſufficient, Q. Mary, s Part, cap, 33. But if the Perſons live in Shires, 6 or Conntries. ub 


von puter tutus e the Bill -whereapon the Letters paſs, uſe to contain a Privik 
for citing them at the head Burgh of the Shire, and to the end of the-Letters bearing 
Words, and failing thereof, by open Proclamation at the Market-crofſes of Our 5 wrghs ” 
Ce. becauſe they arebroken Men; having no certain Dwelling, and ha un ang fre 1 With 
other broken" Men, where Our Officers. dare not Yefort, for ' fear 'of their Lives, wit the wwhilkt 
Charge, ſo to be given, Me, and the Loras of Our Council, by rhir Preſents d 7 penſe, and aan 
the {6 to be ai lawful and ſufficient, as if il one of then were ' perſonally pros ine This kx 
by the Doctors called citatio edlictali; but if the Party be out of the Country, he ak 
© cited at the Market-crof. of Euinburgh, Pier and Shore of - Leith, as in other Cafes. Kata, 
| Though the Act of Parliament foreſaid, bear not a full Copy, of. it is abſolutely neceſſa 
tat a full Copy be given; for the Diets in the criminal ert eing perem T , the Sum⸗ 
non is not given up to ſee, as in other Courts: And therefore the Defende ould. have 
4 | full Copy, that he may come inſtructed how-to defend, and that he may Aunecuf ralſe Ex- 
lipation ; and if a fu Copy be not given, the Executiofis have been found null in totum : 
| andthe As of Parliament appoint they ſhould be null, a 1665. . contr 
tak And though ſome wink 


mons ſhould be only given up to a ſhort Day, but the Execution ſhonld not be null; 


ow be 74 {Fo e e 4, ot 


Summons; d. at what is purfued before theſe refpeftive 


that in the 'Caſe where a thort Copy is given, the Sams 


| think that Opinion is not ſo und. 1. Becauſe the Act of Parliament appoints the nen 


to de null, where a Copy is not given. 2. The giving up to Tee, cannot be ſufficient ; for 
if the Party had -gotten'a full Copy at Home, upon the Place where he lives, he had aiſed 


ige b, and cited the Witneſſes therefore upon the Place. Thir Executions ſhould be 


d by the Executor, and ſtamped and ſealed before Witneſſes, elſe Pa, null, L 


AF 31, Parl. g. Famer III. And Letters ſhould not be direct generally 1755 omplices, 
but the partic ular Crimes of every Defender ſhould be ex retlſed, Famer VI. Parl. 6. cap. 76. 
Raste VI. Parl. 11. cap. 83. And by chis Jait Act, all criminal Letters, which 0 port 


« of Life and moveable Goods, When the) are executed by open Proclamation / at Har- 


N. na, ſhould be executed betwixt eight Hours of the Morning, and twelve Hours at 

"Though formerly, when a Party was in Priſon, his Indictment might Have been 
= hin upon 24 Hours; yet it'was found in the Caſe of Robertſon; in Jug 1673."that a 
nel n Priſon, ſhould ' have —_ ys: at leaſt, that — within that Time, 


Nun n ruaiſe 
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raiſe a Summons of Exculpation, or might take ont Diligences for proving his | Objediom | 
againſt Witneſſes or Aſſizers, and that conform to the eleventh Article of the Regulations 


ferj nequit : And though where a Party is taken red Hand, and confeſſes, the Judge oughtty 
do 2585 Juſtice upon him; yet that is only introduced to make Judges diligent, but not 


— 88 2 fe 3 the : oa. 4 = : K . 1 : 
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a particular Day expreſt in the Summons, may not betore that Day appear in Edinburgh, 


Baniſhment, for elſe the King's Adyocate might diſcharge Baniſhments when he pleaſed; | 


ed, for the itation would be a ProteQion, and yet Protections are ordained to be g anted 


prejudge any one who has a ſufficient 


. ing the criminal Letters, and the Cautioner is | unlawed, for not deren nf the criminal 
an 


concerning the juſtice- court, though it was alledged then, by his Majeſty's Advocate, th 
there was no expreſs Warrant for that Indulgence, in that Article. An correctory La 
ſuch as the Regulations were, ought not to be extended beyond the Letter, eſpecially i 
this Caſe, where the Pannel was a Murderer, taken with red Hand, and Juſtice was t5 be 
done againſt ſuch, by our old Law, within twenty four Hours. Which Replies were repel. 
led, in reſpect it was duplied for the Pannel, that though the Law did not expreſs the 
Time that is to be indulged to ſuch as are criminally purſued, Jet it having expreſt the 
Reaſon for which this. Indulgence is to be given, vis. thut the Party might either excul. 
pate himſelf, or caſt the Witneſſes or Aſſizers that were to be uſed againſt him, the Lay 
could not but allow-a Time ſufficient for doing that Diligence, it being a Rule in Law, and 
a Principle in Reaſon, that quando aliquid conceditur, ommia, conceſſa videntur ſine quibus hy 


to preclude poor Pannels from their juſt Defences; and it were:a Thing very inhy. 
mane. and unwarrantable, if a poor Pannel were taken red Hand, but could prove that he 
was forced to kill in SelEdefence, or if he could Prove that one of the Witneſſes had been 
one of the Aggreſſors, that in either of theſe, or ſuch like Caſes, he could not have Time 


[i 


45 
„ 
* 
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VI. WAZ MHR a Perſon who is cited to compear in a.criminal Court, as Defender, « 


though he be baniſht, was doubted. in the Aion purſued at his Majeſty's Inftance again 
ſeveral Gentlemen, anno 1674. and that they might come to Edinburgh, was allowed, be + 
cauſe being cited, they were commanded to come. 1, Their coming to Town was nece 
in order to their Defence; and thus, when Men are indicted, they have the Liberty of a I 
free Priſon, though till then they were ordered to be kept in cloſe Priſon: And yet fone 

Gong that this might be doubted, ſince they were once: formally baniſht, and ſo the Ml 
Baniſhment ſhould be formally taken off, and the railing of a Dittay is no Diſcharge of the 


\ : 
- 


and Indictments bear not to appear betwixt and ſuch à Bay, but at ſuch a Day. 2. When 
Men are under R they may be taken, if they appear, before the Day of Compearance, 
if they haye not a Protection, which ſhews, that a mere Citation doth not take off the Dau- 


wat | ; 


gers to which the Perſon cited is liable. 3. Protections were needleſs, if this were allow- 
to Defenders in ſuch Caſes. 


As alſo it was doubted there, if ſuch as were cited upon fixty Days, might compear wit 
others of their Complices who were cited upon fix Days, for it was urged, that the ap 
pearing upon fixty Days, was introduced in the Defender's Favours, and ſo he might re. 
nounce it, and poſſibly he cannot compear at the long Diet; and yet it may be urged, that 
the Purſuer has choſen his own Diet, and it may be his true Intereſt ſometimes to divide 
the Defenders, and ſometimes his Probation cannot be ſooner ready, * 


War x there are more Purſuers, each libelling a diftin& Intereſt, as three Brothers put- 
ſuing - tor the Murder of their deceaſt Brothers, though they were all three killed at the 
ſame Time, and in the ſame Action, jt has been found, that two of the, Purſuers being ab. 

ſent, the third could not inſiſt; and ſo the Diet was deſerted, upon pretext that the ibel 
was complext: But I conceive, that the Intereſts there were ah diſtinct, though in the fame 


© 


Libel, and that tho? they had been all Joynt Purſuers, yet the Abſence of the reſt ſhould not 
tereſt ger Ae; 7 1 7. 


VIL War x the Day of Compearance comes, which is peremptory, and not with Continu- 
ation of Days, by the Ad, Jani, VI. the Juſtice-clerk calls the Summons, and if the Pur. 
ſuer be preſent, and the Defender be abſent, he is declared Fugitive, and his Cautioner Þ 
unlawed; but if the Purſuer be not preſent, then the Clerk calls upon the Act for report. 


Letters: And in either Caſes an Act is extracted; and if both Purſuer, Defender be 

abſent, the Purſuer's Cautioner is unlawed for not reporting the criminal Letters, and i 
Defender is outlawed, and his Cautioner is likewiſe unlawed for not preſenting him; but 

either, or both compear, the Cautioners take Inſtruments upon their reporting the 
If the Defender's Cautioner n him at the Day, hut if Fo Judge be abſent, or the ut 
feriate, as if it be a publick Faſt, then I think the Cantioner is not free, but he ſhoul 
Preſent him at a Day wherein he may be purſued, for his Obligation muſt be interpreted 1 
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Upon their preſenting the Pannel, then the Defender rr var Pannel, and the Clerk 


marks curia A arg die menſir per and marks ſuch a Man entred upon 


- Pannel ſuch a Day, accuſed for the Crime, Cc. and marks who were Purſuers, and 
or o were Proloquutors in Defence; and the Dittay is read, and the Juſtices ask, whether 
* pannel be gullty or not, which is conform to L. 3. F. uam aniſ. non pf, GL. & adult 


"im, F. ad leg, Jul de adult. And the Adyocates for the Defender, dictate both the Dila- 
— id peremptory Defences, as the Advocates for the Purſuer, do his 7 and Triplies, 


fi n originally introduced amongſt us, as I conjecture, that the Judges might not 
Td I — paſſionate” and well aded Eloquence of Advocates, Qxintil. Athenit, 
ſpeaking of the 3 affectus movere etlam per præconem prohibebatur br ator, 'ageionayor 


bis Confideration what he is to do, and ſucceeding Ages may better judge of the Grounds 


* 


whereupon he proceeded. g 
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ED e exculpate. . | 3 

4. Witneſſes liable to Exteptions may be admitted in Exculpationt. 
5. 10 A for exculpating may be admitted, tho" not cit. 3 
Whether a Man may be puniſhed, though he has not fully proved his 
. N . ; 5 FF 9 
1. How the Defender may exculpate if the Purſuer inſiſt not. 
8. Whether the Juſtices, or Afigers are Judges to Exculpations, 


2. Whether Exculpations may be admitted, tho contrary bs 7 he Lib e $5.9 


tet 
* * 7 a+ 
CLOS d EY 


9. What if the Purſuer cite, as Partier, the Defender's neceſary Witneſſes. 


A LBEIT after a Crime is proved, the Pannel is moſt unfavourable, yet till then 
[A he is ftill preſumed innocent, & praftat nocentem abſolvere, quam innocentem con- 
141 gemmare; 2 Petr. de Anacb. Concil. 23. obſerves well, that the Court deſerves much 
more Honour when they abſolve, than when they condemn. The Reaſon of which is, be- 
cauſe when an innocent Perſon is condemned, the Wrong cannot be repaired, but when a 


ailty Perſon is abſolved, yet God will either ſuffer him to fall into a ſecond Snare, where- 
y the firſt Crime may be alſo puniſhed, or at leaſt his infinite Juſtice will puniſh him e- 


| ternally if he repent not. 


Warn any Perſon was criminally purſued, he had, by the common Law, the Benefit of 
 Exculpation, for fo they term the Defences of the Pannel, as is clear by Clar. queſt. 51. 


but I find not this Term uſed with us, till the Lear 1661. at which Time it was uſed firſt 


in 4rgyl's Proceſs. ' The Engliſh call this, to traverſe an Indictment, from the French Word 
Traverſer, as I ſuppoſe, which ſignifies to oppoſe, or croſs. MALT: | 


Wurz a Panhel, before that Time, was purſued in Scotland, he betioved preſently to 
propone his Defences, and have Witneſſes there preſent for proving it, or elſe he behoved 
to refer it to the Purſyer's Witneſſes, for our Anceſtors thought, that the Purſuer's Wit- 


neſſes being preſent, could not but know all the Matter of Fact ae and ſo were as fit 


to prove the Exculpation, as the Libel; but this was a Miſtake, for 


g Occaſion of the Wound was given, whereupon the Exculpation of Self-defence was 


unded; fo that other Witneſſes are oft · times neceſſary, beſide theſe adduced by the Pur- 


Nana „ „ ſuer, 


lp 


_ „ fe it; eſpecially if the Pannel would have been impriſoned if he had not found 
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| bel; | itneſſes might have 
been preſent when the Wound was given, who were not preſent at the Beginning, when 
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ſuer, and it is not ſafe to preſume, that theſe will come without © Citation, or 
5 without a Citation, they are ultronei, and ſo are ſuſpect. „ 9s =] 63s 
| ' | N 


Anno 1661. the Juſtices did begin to grant Precepts of Exe ulpation, which were drayn 
by the Clerk, and expreſt, that in reſpect there was a Purſuit of ſach- a Nature, intenteq 
againſt ſuch a Man, and that he had Defences to propone, (here: the Defences were Ts. 
pref) therefore the Juſtices granted Warrant to him, to cite Witneſſes for proving there. 


| 197 ! . AW 5; ? 

TuIs Precept was ſubſcribed only, by one of the Juſtices, yet thereaft 666 

the Juſtices, ordained, that a formal Summons, paſt under the Signet of the Seſſion, ſhould be 

granted for citing Witneſſes for Exculpation, and they are called now Letters of Ex L. 

pation, which contain the Defence, as formerly the Precepts did; but becauſe the Lord. 

| of Seffion ule to ſcruple to paſs ſuch; Bills, therefore t ee firſt gonſider the. De. 

fence, and if they find it probable, they- uſe to ſubſeribe the Warrant for a Bill, which Bin Ml 
= * bn by one of the Juſtices amongſt the common Bills, and that Bill is the Warrant of | 


Wu zx the Pannel is accuſed, and the Libel read, his Advocate doth propone the De. 
fence or egen gr if the Libel de Murder, the Defence is ;nou{pata- tutelage, 
and after the Defence is debated, and either admitted or repelled, by an expreſs Signature 


* N 1 nen 
if they come 
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Ir the Juſtices refuſe to paſs a Warrant for Letters of Exculpation the Defender 
till Letters of Excul 


we 


n 


ay conti- 
1% 1676. 
| ender has 
mpearance iu the principal 


. y a} 
{ © SA 
3 q 


Co 
eſpective Titles to Which oy relate, 
ere. 


. 
A 


II. Ir is ordinarily _ ation, that they are contrary to the Pur 


t not to be admitted to Probation; and thus Mr. 17//iam Somer- 


her. And I find it formerly repelled, 15 July 1642. Cheyne againft Mouat: But this Prin- 
ciple, viz. that Exc ulpation, directly oppoſite to the Libel, ſhould nas I admitted, ſeems MM 
not to be allowable, for all Defences of Exculpation might be thereby precluded; for-thePur- 
ſuer might ſo circumſtantiate his Libel = defign, as that the only Exculpation which 


555 he gave 


he feared, behoved to be contrary to his Libel. And fince in Scotland, the Purſuer is not 
preciſely obliged to prove all the Qualities which he libek, butit is ſufficient that he prove 
the Libel it ſelf, the poor Defender might eafily be cheated ; for the Purſuer might libel 
all the Circumſtances excluſive of the Exculpation which hefeared, and after he had there: 
by excluded the Defence, he might contend, that albeit the Qualities were not proved, | 
yet the Fact itſelf being proved, it was ſufficient. 2. In civil Caſes, ſome Defrces are ad- 
mitted, though contrary to the Libel, as in Riots before the Council, and in Spulies; and 
therefore they ought much more to be admitted in criminal Caſes, wherein the Defen-. 
der is more favourable, than he is in civil Caſes. 3. If this Principle did generally hold, 
then Self- defence, and caſual Homicide could never be allowed as Excul 8 for both, 
theſe are directly contrary to the Libel uſed in the Caſe of Homicide, which bears ſtill Pre- 
meditation, and forethought Felony, But to reconcile theſe Differences, that which I find 
more ſuitable to Reaſon, in theſe indigeſted Diſcourſes which the Doctors make upon this 
Subject, may be comprehended under theſe Conclufions. 1. Where the Defence is 952 
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abſolutely contrary. to the Libel, it ought only to be admitted to Probation, - 2. Though t 


be contrary to the Libel, yet, according to the Doctors, a conjun& Probation ſhould be gi ant- 


ed; for beſides the former Reaſons, I find the Civilian debate very karnedly, whether, 


A 


when the Purſuer's Probation of the Libel is expreſly contrary to the Probation led bythe 


Defender, the Purſuer's or Defenders Probarion ought to be preferred, Baſins, tit. defenſ. 


reor.. Which Queſtion were needleſs, if a mutual Probation were not allowed es cuſu : And 
Boſs, there adviſes the Detender capitulare directe contrarium ein quod libellatur, and when 
the Probations differ, the ordinary Rules to be followed are, that, 1. The Defender's Pro- 
bation is to be preferred, Glofſ. in cab. in noftris de ?e/t. becaule it is admitted by the Pre- 
ſumption, that #emo præſumitur deliquiſſe, Boll. thid But if the Probation be not equal, the 
greater Namber,, or thoſe. who depone what is moſt probable, or the worthieſt Perſons 
ought to be believed, Bofſ. ibid. r Ne D Fei anch 
Ho far this Doctrine is allowed by pur PraRick, will a 
June 1670. in which William Mackay being purſued for killing 


: = ö * 


fell upon him with a drawn Sword. To which it was replied, that Sell- defence could not 
be receivable, becauſe it was expreſly libelled, that there paſt a mutual Provocation: And 
though he went to the Park without his Sword, yet having been thereafter provoked, and 

ghting and killing the Defunct, he cannot be ſaid to have done this /e defendendo, eiſe the 
Act of Parliament againſt Duels might be eaſily eluded; and though, if the Libels did only 
dear forethought Felony in general, Self-defence might be receivable to elide the Libel; yet 


where the Libel was founded won a ſpecial Qualification of Provocation, Self-defence was 


never. ſuſtained to elide the Libel; and the Reaſon of the Defence is, becauſe in the firſt 
Caſe Self-defence is not contrary ſubſtantiæ libelli, but only elides it in a Quality which 18 
preſumed, and ſo needs not be proved, vis. forethought Felofiy, whereas, in this Caſe if 
elk defence were receivable to elide a L ibel founded npon Provocation, and Duelling, 


it would be expreſly: contrary to the Libel, and to the Quality of Provocation, which is a 
"Hind that muſt be proved. In reſpect of which Reply, the Self-defence was repek 


Ill. Bur fince Defences expreſly contrary to the Libel, cannot be fuſtained in our Law, 


it may be doubted, if the Exception of alibi be relevant: For ſince the Libel bears, that 


the Fannel was Actor there, it is contrary to the Libel, to alledge that the Pannel was'elſes 


where, than where the Crime was committed; for that is the ſame Thing, as to alledge, and 
offer to prove that he killed not there. But I think in this Caſe, alibi ſhould: be ffrongly 
qualified, and if it be, then both the Libel and Defence ought to be admitted to Probati- 
on; but ſo that if the Judge find alibi not to be clearly proved, then only he ſhould allow 


dme Purſuer to prove his Libel: For to admit contrary Probations, were to open a Door to 


_  Peqjury, and not to allow the Purſuer to prove alſo; were to infer a Crime without Probas 
on; for the Pannel's not proving his Defence, doth not, in criminalibus, relieve the Accu- 
ſer from the Neceſſity of proving his Libel, as it doth in civil Caſes. And this ſeems to be 
our Law, and more juſt and Chriſtian than conjunct Probations-are; of d 
JJ , ie e 0 e e on e 4s At 093 uon 
905 \AccorDING to the Opinion of the Doctors, Exculpation is ſo favourable; that 
who could not be received as Witneſſes to prove the Libel, would be admitted to prove the 
Defence, as a Brother, or a Domeſtick, Ja/on in beg. ut vim, F. de juſt. & jur. & Clar. 
| "Any 50 8 2 41 n 7 Ei 1. 1 1 | 25 0 DEE, 5 105 9G 1 I 4 * 99 — . 5 
1 geerus, de duel. cap. 8. num. 82, gives it for a Rule, that prolantur articuli pro 
mupata tutela teftibus alias minus idoneis, ul frater pro fratre, Mui pro affine, &c. idem aſs 
fro, Maſcard. Hol. 1. concluf. 490, Gail, de paſ. publ. cap. 16. Fur thun gh it would ſeem 
wma hs Frefumption lies ſtill againſt the Killer, and ſo he ſhonld be burdened with the ſtrongs 
er Frobation, yet it may be anſwered, that that Rule holds only againſt the Arc uſer, but 
got againſt the Defender: As: alſo it may be anſwered; that he who killed in his own De- 
n one ee what ws unlawful; but u hat was lawful and ieceſſary zand therefore 
Jane, on d preſume in his Favours, and not againſt him. And in 'Rutherferd's Proteſs, 
5 1664. it was found, that Women mig ted to prove Self-defencey.af 
| nere were Women upon the Place. 0 e t 40D 20907 165. bas} 
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dmit Witneſſes to exculpate, except they 


eixed, and all the F ormalities be obſerved," in thein Citations, that are obſerved in other 


_ Witations.z but I mould rather think, withe the Cini/ianc, that as refer: mam. F 
"0 mould rather think, withothe Ciuiliunt, that as teffes in Heſenſam, ark admits 
*thqugh they be not habiles, ſo Witneſſes may be eee ares 
ur OR Practice, and the Benefit of Exculpation is mainly brought in to'faveuo 
an "_ er : And is it not ſtrange, sf a Man were pannelled for Murder, and ſaw two 
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Perſons preſent; who knew that what he did, was done in his own Defente, it ſhonld not 


— 


be lawful to him, to defire them to be examined ; this were to prefer mere Formalities 


to real Truth : And whereas it is obſerved, that theſe = are uſtronei, who came with. 


out being cited, and ſo ought not to be received. To this it is anſwered, that all ſuch 
as come without being cited, are not te/tes ultronei, but only ſuch as offer themſelye, 
without being required by Judge, or Party, as if a Man ſhquld ftep out, and defire to he 
examined: And whereas, it is urged, that they muſt be preſumed partial, who come there 
merely to be examined, and this is the ſame Thing, as if they offered themſelves, It jg 
anſwered, that the Preſumption is very groundleſs, for they might have come there with. 
out any ſuch Deſigns; and if they had ſuch a Deſign, they might ſafely have eluded the 
Formality objected, by 'caufing cite them; Others uſe a ſtrange Evaſion in this Caſe, for 
though they confeſs that Witneſſes may be examined in Exculpations, though not cited: 

et if a Summons be once raiſed, they conceive that none ſhould be allowed to depone, 

ut ſuch as are-cited ; becauſe, ſay they, the Defender can only in that Caſe blame himſelf 
who uſed not the Remedy that was competent to him. 2. If the contrary were allowed, 
there needed no Summons of Exculpation be raifed, 3. It is preſumable, that the Defender 
hath, ex 2g facto, corrupted that Witneſs; for if he had been able truly to depone an 
Thing, he would haveicited him at the Beginning. Notwithftanding of all which, I hum. 
bly. conceive, that even though no Summons of Exculpation have been raiſed, it ß 
lawfu} to examine ſuch as are not cited, for the ſame Arguments urge for their Examina- 
tion, that were urged for examining ſuch as were not cited, where there is no Simmons 
raiſed, And as to the contrary Arguments, it is anſwered, that as to the Firſt, there may 


be Caſes wherein the Defender is not to blame; as for Inſtance, if he knew not the Namen 
of ſuch as were preſent when he was forced to kill; ſo that he could not cite them, but 


Jet he knew their Faces, and ſo was forced to call them out to be examined when he faw 
themin a Juſtice-court, As alſo, knowing that Citations were introduced in his own Favours, 
and to compel them to compear, he might have omitted the Citation, or poſſibly knew not 
where they were to be found, or wanted Money to cite them; and this anſwers likewiſe 
the third Argument. To the Second it is anſwered, that Summons of Exculpation will be 
likewiſe very 1 in other Caſes, as if the Witneſſes be unwilling to compear, or de- 
ſign to go Abroad, Sc. And whereas it is pretended, that if a Citation had been given, 
the Purſuer would have gotten the Names of the Witneſſes, who were to be uſed in the 
Exculpation, and ſo might have been ready to object againſt them. To this it was anſwer- 


_ ed, that if this Argument proves any Thing, it would prove, that no Witneſfes could be 


received in Exculpations, except they were cited, which were abſurd. And the Reaſon + 
why Witneſſes Names were ordained to be given with the Libel, was introduced in Favours 
of the Defender, and that he might not die upon Depoſitions of ſuſpe& Witneſſes; and ſo it 
were unjuſt to detort this to the Defender's Prejudice: Nor is there ſuch Hazard of Cor- 
ruption in Exculpations, as in Purſuits, for no Man is to die, no Eftate to be for- 
— nor no Man's Fame to be tainted, by the Depoſitions of exculpating Wit 

N ee . R 11 


Bur I find no ſuch Speciality in our Law, nor is that Privilege reaſonable, for Men are 
rone, tho' they have no Relation, to depone in Favours, rather of the Pannel, than of the 
— z and therefore it is, that our Law allows an Aſſize of Error againſt ſuch as abſolve, 
but not againſt ſuch as condemmn. JJV 


n 
- 


VI. Tu : Doctors alſo allow | Exculpation to be proved | per conje@uras is indicia, L. 
merito, F. pro ſocio, Boſs. tit. de favor. defenſ. But this is likewiſe reprobated by our Law, 


and it it were allowed, Puniſhments ſhould be abſolutely arbitrary. But it is queſtioned 


what Puniſhment ſhould be inflicted upon the Defender, who hath proved his Defence, but 
not fully; as if he prove by one Witneſs, that the Murder was committed in Defence, c. 
For Reſolution-of which Doubt, they diſtinguiſh, whether the imperfe& Probation of the 


Defence, be diametrically contrary to the Purſuer's Probation, and in that Caſe they think it 


ought not to be reſpected, hoth becauſe it is in it ſelf imperfeQ, and becauſe it is'contraryto 2 
concluding Probation: But if it be not fully contrary, but tending only to prove ſome what 
that is di from the Libel, as if the Purſuer prove wholly the Murder, and the De- 
fender that it was done in Selt-defence, then they think that the Probation; though not 1h 
doth obfuſcate and weaken the Purſuer's Probation ; and conſequently the Defender o ght 


not to be puniſhed with Death, which Puniſhment ought only to be inferred 1 
nem omni exceptione majatem, Bart. in L. admonendi, f. de Jur. Anchar. conjil. 285. And! 


think, that albeit the Aſſize behoyed to file eo cu, yet the Council ought, upon a fi 
vourable Repreſentation from the Juſtices, to remit ſomewhat of the ordinary Puniſh- 


wh 
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WS Reaſon it appears, that this ſhould hold in Criminals; for he who alledges, that he mur- 
W dered a 
IF ar it ſeems hard, that if the Defender prove not his Defence, that he ſhould therefore di; 
cſſeeing that were tocondemn the Pannel per indicia, and without Probation, upon a mere Forma- 
W lity, S antequam conflat de corpore delicti; neither is the Purſuer prejudged by the Pannels not 
„ | e ſame Time, where. 
sin civil Caſes, that Danger is not ſo great, and the Purſuer is prejudged; for he is not obs 
W liged to have Witneſſes ready for proving his Libel. To which laſt I incline, vid. tir. Con- 
& «ſion, where I have debated, how far a qualified Confeſſion ought to operate. | 
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: | the Defence, he acknowledges the Libel. | 


1 Hb” : | Jes 


* 


we — 


VII I the Purſuer ini not, fo that the Defender's Probation of Selfadefetice wa) pes. 
tin in 


the interim, or if he who may accuſe, will raiſe no Accuſation, then the Perſon to 
hom the Exculpation would be competent, may intent a Summons, wherein he muſt cite 
os Party inaced, or his Relations, and his Maje 


ram rei memoriam. 


Warn Witheſſes are led, they ſhould preſently depone, and the Juſtices ſhould 
932 ry Shes they depone, and it ought not to be remitted to the Aſſize, becauſe aon 


-onflat, till the Probation be led, Whether the Exculpation be exclufive of the Libel, or e- 


| lides it; and fo the Libel cannot 80 to the Knowledge of an Inqueſt, as was found, afteg, 


much Debate, in Barclays Caſe: But this, in my Opinion, ſhould only hold where the De- 


fence is excl 


muſt be-joyntly confidered, and the Juſtices cannot be Judges competent to the Probation of 


| {he Libel, and ſo not to that which is joyned infeparably with It, 


rove it not, it is donhted, if, by proponing 
he Reaſon of the Doubt upon the one hand, 
is, that in all civil Proceſſes, he who propones a Defence, acknowledges the Libel, and in 


[x the Defender ropone a Defence, but Þ 
Man in Self-defence, doth acknowledge that he killed him: But upon the other 


proving - his Defence, ſeeing his Witneſſes mult ſtill be preſent at 


I. Ir is ordinary for the violent Pufſuers of Crimes, to cite, as Complices, all ſuch as 


may be led as Witneſſes by the Pannel, for proving his Exculpation or other Deft 
on deſign to decline, or ſet them from being Witneſſes, when they are led, for one Pannel 
cannot 


_» Tun Exception of; Salf-defence is treated Title Murder, and it is fit to obſerve, that in 


the Areopage, it the Pannel confeſt he committed Murder, but that he. killed lawfully, he 
2 carp : yn e Aga, where Murder was tried, but 'v Taal, Perion. de magi/tr: 


Oooag 


| | ſty's Advocate, and in it he may conclude, 
dat the Depoſitions of the Witneſles ad defenſam, may be taken to ly ix retentis ad futu- 


uſive of the Libel; but where both the Libel and Defence are admitted joyntly 
0 Probation, I think that both ſhould be referred to the Inqueſt, becauſe the Probation | 


ences, up * N 


led by another, as a Witneſs for him. And yet upon the other hand, if this were 
allowed as a ſafficient Exception, it ſhould ill be in the Purſuer's Power, to cut the Pannel 
off from proving Even his juſteſt Defences. To reconcile which, I remember, that the: 
Lords of Seſſion in a Spulie purſued before them, the 24 of February, 1662. at the Inſtance 
of Mackartney againſt Irvin, ordained theſe Witneſles, againſt whom the Exception w 1s pros 
poned, to be firſt inſiſted againft, to the end if they were found innocent, they might be 
alowed as Witneſſes againſt the other Pannel, if not, they might be declined ; which Method 
was very juſt before them, but ſeems more difficult in criminal Courts, where Diets are pe- 
| remptory, and where Courts cannot be continued. But to this Difficulty it may be anſwers 
| ed, that tho? Courts cannot be continued by the Juſtices, regulariter, as in civil Caſes, yet in 
many Caſes Incidents may occur, whereby Continuations are neceſſary, and all Laws muſt 
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1. The Origin of Aſizes and Inquęſiim. 
2. The Form of citing Aſfizers, and who makes the Roll,” Wo 
= 3. Sometimes there needs no Met . $5. 
"i | 4. What is proper to be tried by the Judge, and what by the Inqueſt, _ 
1 : "© nel 5. The Difference betwixt an ordinary and a great Aſſize, and the Number 
6. The Oath of Afſizers, and the ObjeElions by which they may be declined, 
Every Man muſt be judped by 2 Peers, and who theſe are. 

9. Whether Affizers may rage go roper Knowledge. 

9. All Probations ſhould be led in Preſence of the Aſſizers. 
10. The _ Incloſure can ſpeak to no Man © © © 
11. How the Aſige ought to proceed after they are incloſed. © 
12. Wilful Error in Aſizers, how puniſhed, and by whom, 


I. A LL Judgments were at firft rs by Neighbours, and thus, amongf the 
e Romans, were centum virali 


En * 
" Ti. „ * . * 
o n bs : 
. 
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ia judicia, and amongſt the Feudalifts, pares curig 


WWW 


101 were only Judges; in place of which laſt came our Aſſizes in France, Ey. 
land _ Scotland. They are called a condign Inqueſt, becauſe theſe ſhould be pares a 


Txrz Word ſize is originally French, and fignifies properly Sitting, or i Sefion, les afiſe; 
font les grands jours plaids ſolemnels, Roy Charles, 5 13. vid. indicem RT derb. 55 
where it will appear, that Aſſize in French fignifies a Judicature ; and in our Law it is oft 
en taken for a Conſtitution, or Statute which is made by that Seſſion, or Sitting of the 
Judges, and thus the Statntes of King David, are called afi/aregis Davidis, and giga terre i 
called the Law of the Land. Miau is likewiſe ſometimes called a Meaſure, and thus it is faid; 
James III. Pari. 14. cap. 1 10. that the Barrel ſhould contain the Aſſize and Meaſure af 10 
Gallons and the 4% a halecum, or Aſſize of Herring, fignifies a certain Quantity and Mer 
ſure of Herring, which pertains to the King as a Part of his Cuſtoms, Jaume VI. Parl. 15, 
cap. 237, And in the French Law it ſignifies a Tax alſo; regeau, ibid, But the proper Ac- 
ceptation of the Word Aſige, as it is now determined by Cuſtom, is to ſigniſie theſe who are 
choſen by our Law to determine, either in civil, or criminal Caſes, the Matter of Probati- 


on, and are in effect neither properly Judges, nor Witneſſes, but bott. 


II. For the more exact clearing of the Office of Aſſizers in criminal Caſes, the Reader maj 
take notice, that the Libel always bears, that the Purſuer ſhall ſummon an Aſſize not ex. 
ceeding forty five Perſons, which ſhall be given up in a Roll to the Meſſenger, and ſhould 
be ſubſcribed by the Purſuer, which Roll ſhall be annexed to the End of his Execution, 

Jamet VI. Parl. 6. cap. 16. But albeit this Act appoints, hat the Roll ſhalt be fub/oribed'by 
the Purſuer ! yet it is ſuſtained as valid, though not ſubſcribed by him, if he - homologate 
and ratiſie the Execution given in by the Meſſenger, albeit it may be alle dged, that the Sui 
moning of Aſſizers, is eo ca/# not lawful, ſeeing it wants a Warrant, this ſubſcribed Lil 
being, by the toreſaid Act of Parliament and Summons it ſelf, appointed to be the Warrant: 
As alſo albeit by the Act, the Meſſenger is prohibit to cite any more than forty five, ur 
der the Pain of five hundred Merks, yet the Execution is not, eo caſu, declared thereby to 
be unlawful, and by that AR it is likewiſe declared, that upon Supplication, the Lordsmay 


allow more Perſons, to be cited than forty five. | 


Wur the Purſuer ſhould have had the Choice of the Inqueſt, may be doubted, and if 
Aſſizers may judge ex propria ſcientia. It would appear, that to allow the Purſuer the Choice 
of the Aſſize, were to put the Defender abſolutely in his Will: And I find that Gail, I. 
2, obſ, 34. concludes, that the Cuſtom of ſome Places allowing domino electionem pariin 
| ( pares apud nos ſignifies Aſſizers) is moſt unreaſonable, quia dominus ita f/f quodammodo 


Judex in ee cauſa, nam eft procul dubio eos electurus, per quos ſe victoria potiturum Hpefd. 
c 


222 w > 
» bo LE r 


Alvarot. * I. de contrav. fend, To which Difficulty it may be anſwered, in Defence of 
/ our Law and Practick, that, 1. Where the Advocate is Purſuer, it is preſumable that he 


will be moſt juſt, and that he will proceed without Intereſt or Malice. 2. Theſe Aſſizers yo J 


4 
— p 
— 4 — 
1 * 
* 
\ _ 
— x 
9 2 - : * 4 * n 
” % . 3 Ve ö as: 1442 5 \ 21 4 3. 4 g 
: , y ' 5 2 Cy nr 2 4 . * . . ' 
* * * » yu % ; 8 4 * f N 5 7 ; . oy \ * of * ; . 
F | " . a. | 4 4 a 2 22 * : 1 Te N 1 ? % | 1 0 n . " 4 . «a: $i «>. 
I d . 2 — — 9 3 9— "wn 5 , | 
. — — | | | Sos #7; 266 os 
4 (+ * * & 4 * - * > * 7 2 . Af 4 * 4 to n . © 
| x 2 "I * * Y 24 ? 1 1 , . by S682 | F 
* ; 3 * * 3 2 * 3 8 ; ; * * F g * * 4 ; A of 1 * * 1 * 8 * a \ 4 2 + 7 1 © 2 i 125 "IP 
6 1 * 5 ol 8 a 7 : 7 Y ” Py I 3 4 * & o , of " — $ * +» 
.. * Kon 9 7 "4 # * W 0 * * ” - , N 5 *. * \ N 1 P . 
2 * . X 4 ? 4 g » „* L \ \ 6 
. 4 4 * wa ms SE" a l 8 by / - va y 
* * ad _ ws er. & 
anm_ 4 


„ d. either Judges or Witneſſes, and the Purſuer hath ſtill the Choice of both Judges 
11 Meſſe Haben be otherwiſe 7 hg 3. As the Defender may decline, them, if 

chere be any Reaſon for it, To they are ſworn; nor is it preſumable, that any will be ſo im- 
*ous to condemn a Man to die, to pleaſe others: Upon which Preſumption our Law 
feans 10 much, that though Afſizers condemn unjuſtly, they are not liable to an Aſſize of Er- 
ror, as is believed. But by the third Article of the Regulation, 16 the Lift of, the Aſſiz- 
ers, is to be made by a Nor um of the Juſtices, and that Lift ſhould expreſs not only he 
Names, but the Defignations of the Alhzers. sss. : 
' Wiz « the Day of Contpearance is come, and the Letters ate called, and the Afſiters 
40 Rare called, and each abſent Alter is for his Abſence, fined in an hundred Merks, 
and their Unlaws are to be taken up without any e VI. Parl. 12, caps 126. 
By which Act it islikewiſe appointed, That an 4@ is to be extraited upon their Jaid. Abſence, 
nd i: to be delivered to the Swearer, or his Clerk, within fix Days thereafter, that Letters: 
may be dre rhertapon, for taking their Onlaws ; but the Pain of ill abſent, aer at a Ju- 
Aicr-uir it to be forty Founds, James VI. Parl. 1 1. cap. 81. If the Aflizers ſummoned, be 
not preſent, others may b ſummoned at the Bar, or apud acta, as we call it, James IV. Parl. 
6. cap. 94+ When the Aſſizers are called, fifteen of them are marked, and then the Dittay is 
* read ; for the Debate upon the Relevancy muſt be in Preſence of the Aſſize, James, VI, 
Tarl. 1. cap. 90. ſeeing, albeit they be not Judges to the Relevancy, yet fince ea Jud- 
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es to the Probation, which depends much upon the Relevancy, and ſeeing the Juſtices re- 
mit ſeveral Defences, which are . againſt the Relevancy, to the Inqueſt, it is moſt 
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Il. Tur Defence againſt the Relevancy begins thus. 17 is alledged by A. C. as Procuras 
tor for the Pannel, that the Pannel Should not go to the Knowledge of an Inqueſt, becauſe; 
Ne. And after all the Defences are diſcuſt, the Words of the Interlocutor bear, that the 
- Juſtices either ſuſtain, or repel the Defence, and find, or not find, that the Pannel ſhould go, 
or not go to the Knowledge of an Inqueſt, And if the Juſtices find the Pannel ſhould go to 
the Knowledge of an Inqueſt, either the Pannel confeſſes, & quia in confeſſum nulle ſunt par- 
ter judicit, therefore he may be baniſhed, or ſcourged, without being put to the Knowledge 
of an Aſſize, as in Rutrherford's Caſe, the 9 of 7% 1622. and in 7ob's. Caſe, who was ſcours 
ged and baniſhed for Bigarny, without an Aſſize, 19 January 16006. 
Bur if the Crime be capital, or the Pannel do not willingly acquieſce to the. Puniſhment, 
it is till ſecurer to put the Pannel to the Knowledge of an Inqueſt, becauſe the Juſtices 
are ny competent Judges to tlie Relevancy, and the Inqueſt can only find the Libel 
ET TO ITT Is 0 td” roi wk ð y afoot 5 - 
| IV. ALzert it be a received Principle in our Law, that the Juſtices are only Judges to 
| the Relevancy, and Aſſizers to the Probation ; yet todiftinguiſh the Limits of their different 
Cognitions, becomes very oft difficult upon theſe. two Accounts. 1. By expreſs Act of 
Parliament, Name, VI. Farl. 12. & 15 1. It is ſtatute, That becauſe Parties were oft-times 
fruſtrate of Tuftice, by alledging Irrele 
ſons complained upon, are libelled to be Art and Part, no Exception, or Objection ſhall 
| take away that Part of the Libel iti Time coming: So that albeit the greateſt Debate con- 
ceerning Relevancy, amongſt Lawiers in criminal Caſes, did ariſe upon theſe common Places, 
uf ape, auxilio, affiflentia, mandato, &c. ea crimina erant commiſſa, and from what Circum- 
ſtances theſe could be inferred; yet now the Debate upon all this falls not, by that Act, un- 
der the Cognition of the Aſſize, all theſe being Branches and Qualifications of Art and part. 
. The Probation requires oft-times in it, ſomewhat of Relevancy to be previouſly debated ; 
8 for Inſtance, whether an extrajudicial Confeſſion is binding, or what Witneſſes in Law 
are recelvable, or not; all which Caſes do oft-times confound the Cognition of the Juſtices 
and Aſſizers ; but for clearing of theſe Limits, thir following Concluſions are to be obſery- 
ed. 1. That in dubio, all that concerns Law, is to be judged by the juſtices, and what con- 
1. Fact by the Aſſize. 2. Regulariter, all that is in the Libel falls under the Cognition 
ot the Juftices, and therefore I Will recommend it as a Caution to Advocates, when they 
re ne of the Ignorance of Aſſizers, and find the Caſe intricate, that they do not ſim- 
1 ms that ſuch Perſons were Art and Part; but that they libel them to be Art and Part, 
Fr d far as they reſcued the Maleſactors, Sc. For when the Qualifications, from which 
5 1 Part are inferred, are expreſly libelled, the Juſtices are Judges to the Relevancy of 
+ nlerence, but if theſe condeſcend not that they are Art and Part, in ſo far as, Oc. then 
= rs are only Judges competent thereto, though the ſame be in apicibus juris, be- 
Fo e of the former AR, as was found in Captain Barclays Caſe, November 1668. where 
/ refuſed to force the Purſuer to r quo. modo Art and Part ; albeit this be 
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vancy againſt criminal Libels ; therefore when the Per- 
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very dangerous, ſeeing Aﬀeters are oft-times ignotant Perſdns and yet they forced the p. 
Nel 0 on dcs upon the particular Qualifications of Self-defence, and would wy 
to the Aſſize to confider the Qualitlet*of Self-defence, which would arife from the Proba. 
tion : As to Which Teould never find any Reaſon of Diſparity, but that by the AR of Pactiz 
moht, the one Caſe js appoltited to be decided by Allizers, whereas there is no Statute a 
to the o her, Hut to ſpeak ingenuouſly, 1 find no Act of Parliament more unreaſonable thay 
this ; tbr the ſtatutory Part of that Act, committing the Trial of Art and Part to Aſſtren, 
ſeems moſt unjuſt, ſeeing, as has been ſaid before, in commiteing the 'greateſt Queſtlon⸗ of 
the Law, to the moiſt ignorant of the Subjeas, is to put a ſharp Sword in the Handy of 
blind Men: Add the Reaſon induQtive of this AR, ſpecified. in the Narrative, is likewiſe moſt 
inept, and no ways illatife of what ie thereby itatuted ; fince Debates upon the Relevancy 
could very little have | Mittdred, and never have hindred Juſtice, tor the Relevancy is dey. 
ed now; an edplotily as before that Act, wich chu only Difference, that it was then debated 
- before fudges Who could have kept Advocates at the Point, whereas it is now debated jy. WAR 
_ fore Aﬀigers who know not how to bound, of how to ſtop them. But a better Reaſon t Ml 
this Law had been this, vis. That the Purſüetr is not allowed to examine the Witneqs, MR 
and ſo is not preſumed to know what they can ſay, and therefore he cannot exaQly knoy Ml 
Jl the Olreumſtances; which are necellüry for founding a clear Condeſcendency in Art ud Ml 
att, until he heawthe Witnelles depone. Aud ſeeing the Afflzers are on]! Judge tothe WM 
Depofition of the Witneſſes, therefore they onght likewiſe to be Judges to the Qualification WM 
of Art and Part; but I think that after the Witneſſes have deponed, the Juſtices ſhould Mill de. 
termine what is Art and Part, and ſhould not leave the ſame to the Afſizers: And as they 
are founded quoad this, upon the former Principle, that they are only Judges to the Matter 
of Relevancy ; ſo they are not excluded therefrom, by the toreſaid Act of Parliament, for i 
only ordains, that Art and Part being libelled, no ObjeQion ſhall take away that Par 
thereof; And thus, if a Man be purſued as Art and Part of Murder, the Libel ſhoald doubt 
leſs go to the Knowledge of an Inqueſt, but when the Probation is led, the gud ze, when 
be hears the Probation to r un upon Reſcue, Mandate, or Ratihabition, ſhould, tell the ln. 
neſt what Acts in Law do infer either of theſs, and then leave it to them to judge, 
theſe Acts, which he declares to be relevant, be proved: And it is much fitter, hn 
to leave poor ignorant Afſizers, to the Impreſſion of Advocates, who may byaſs them by their 
Repute, Authority, or Confidence. 3. Albeit the Aſſize be Judges of the Probation, yet 
what Manner of Probation is requiſite, belongs to the Cognition of the Juſtices, and 0 
the Juſtices determined in Balcanquel's Caſe, anno 1665. that Witneſſes could not be pro 
ved to have perjured themſelves, by the 1 . of other Witneſſes, but only by Writ, or 
Re-· examination. And in the Action of Uſury, purſued againſt N March 1666, 
they found, that uſurary Pactions, being extrinfick to the Writ, could be proved by o. 
ther Witneſſes, than the Witnetles inſert : And in the Caſe of Vilſon, November 1661, 
they found, that the receiving more than the ordinary Rent, was not l the Oath 
of the Payer, and yet if any of the Aſſizers pleaſes, he may defire, ad informandam conſt 
entiam judicis, any Probation whatſoever to be taken, and thus oftentimes in the crimind 
Regiſters, Aſſizers have cauſed read Teſtificates from Chirurgeons and others, /icet regular = 
ter teflibus, non teſtimoniis eff credendum. The laſt Rule is, that, before the Aſſize be ſworn, 
all tae Cognition belongs to the 


| 


Bvr to prevent all thir Difficulties, I wiſh that the Juſtices were J udges both to wort 
or theſe lubleq 


salons. | 
I. Tnar there is fach a Contingency betwixt Reevancy and Probation, that the 
ſhould not be disjoyned, and ſure they muſt beſt underſtand what Probation. is requiſite 
who have conſidered the Relevancy upon which it depends; and for this Cauſe it is, u 
3 Law appoints all the Diſpute upon the Relevancy, to be in Preſence of the 
Ze. | | Pat ES oy © DR | | 


2. Tun Aſſtze is oft ſtumbled gt what s referred to them, and do very often mill 
what is found relevant, and what not. * „ 

3. Ass xs With us, are oftentimes ignorant Perſons, at leaſt ſeldom or never are tbef 
Oo judicious, as to underſtand ſuch intricate Matters as Adyocates fepreſent to them, eſpecr 
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mean Perſotis, or Perſons who have Intereſt” 


ue Law the Libel is relevant, if Art and Part be libelled without condeſcending 
tber x wee and Part, in fo far , Ge. And the Aſſtzers are only Jag es to what is 
Art and Part; fo that In effect they are Judges to the Releyancy of almoſt all Caſes, and are 


ut to decide d tro 
Naum forma! Nerds. 
N | eech ks are trotibled in their Commerce, 
eeſſtrily, 
oft-times abſent, whereby 


and abſtrated from their Affalrs unne- 


eſerted, and they oft-times fined, 


- 
* 


AI By this Means Aﬀfites, of Error wotild be fuppreſt, with which Aftzers are All threat = 
be dhe Parſuer, before they be incloſed ;. and it ſeems barbarons, that Perſons who ab- 


Re ould be puniſhed, whereas there is no Puniſhment for condemtiing, which Inconve- 
niency would of be taken off by this Overture. [Mp e. | 


„ A t may, in out Law, judge according to their private Knowledge, without 
lawful Pit yation, which ſeems dangerous in criminal Caſes — "Med... 


8. Thov ox of old, when Judges and Aſſizers were equally ignorant, Aſizers were ap- 


warned; and Aſſizers not, it ſeems reaſonable they ſhould be ſuppreſt, as well in criminal 
Caſes, as they are already in ctvil; and ſince we have receded from the preſent Cuſtom of 
England, and our own old Cuftoms, by not allowing Aſfizes in civil Caſes, why not rather 
in cri1in/al Cafes, theſe being both of more Intricacy. and 1A 3 ? eſpecially ſeeing in Euę- 
lend the Probation is before Neighbonrs in the Country, who know beſt the Matter of Fat, 
dat with us Aﬀizers are ſeldom or never choofed from th 
mitted, but are Burgeſſes of Edinburgh, who are as great Strangers to what paſt, as the 
Judges themſelves; and if Aﬀizers were to be brought 


„ ar moſt Jearned and pollſnt Kingdoms and Commonwealths, who have formed 
theit Laws in calm and learned Ages, make their Judges diſcuſs both Relevancy and Proba- 
tion; and it is thought, that eicher Afflzers have been introduced by us, when we and Eu- 


themſelves of a Burden, 


V. Tur Affize weither an ofdinary, or great Ale. The great Afſize is that whereb 
an ordinary is tried, if they do Wrong, and I find ſome Foundations for thir Terms, par la 


Frevoftal, An ordinary Aſſize uſes to conſiſt of fifteen Perſons, but they may conſiſt of 
more, or fewer, if the Number be unequal; and thus, the Penult of June, 1614. Ronald was 


fon why the Aſſize muſt be unequal in Number, is, leſt b Equalicy of Votes, Affairs be not 
terminated and brought to a eg Ifue : For which Cauſe likewiſe, Jib. 2. Reg. Mei. cap. 
5. and by the 87 Ac, 6 Parl. K. James I. it is appointed, That Arbiters ſhould be appoint- 
ed in an unequal Number, and yet | find, that in the civil Brieve of Right, an Aſſize ſhould 
conſiſt of Twelve ſworn, Men, | 


Arz rr, according to the Law of England, the Aſſizers muſt all agree in one Voice; 
t with us the major Part may condemn or abſolye : But if Six of Fifteen ſhould be only po- 
| Utive, and Eight n /;quets, it may be doubted, if this Verdict ſhould condemn; for elſe 
if one did condemn, and Fourteen were not clear, that one would condemn, which were 
moſt abſurd, And in % 1675. a Verdict, in a Perambulation betwixt Valſtoun and Sir 
Jobn Cheifly, being quarrelled in an Adyocation, as unjuſt, becauſe the greater Number 


d not fultain the Verdict as valid. 


you ſhall all the Truth tell, aud no Truth conceal, in ſo far as you are to paſs upon this preſent 


hb, L. ver, 1 2. And albeit by the 138 Sh 13 Parl. Jamel I. it is ordained, 'That 
2 Fly "TP 3 | | 


. 


I in Olecſebirey, where fem have! fen Aﬀfizes' before, and they are oftentimes but 


elde What nat troubled the ableſt Doctors and Authors, and fo oftentimes they | 


eine obliged wy pony pr; Continuation of Diets, to walt Whole Years, and afe 


pollted, yet now when Law is emed to a Science, and that Judges are preſumed to be 


e Place where the Crime was com- 


om the Country, it would be very 


= gland were both barbarous, or elſe the Juſtices have invented this Act at firſt, to relieve 


eum deLangumois, 48 4. & de 1a Rochal, art. 1. la grand ſſiſe eff du ſeneſhal, la petit Au Juge 


tried, and convict for diſmembring Donaldſon, by an Aſſize of thirteen Perſons, The Rea- 


vere aon ligueta, the Lords did advocate the Cauſe to themſelves, which implied that they 


VI. T xx Affizers are ordinarily called by Fives, and the Oath adminiflrate to them, is, Tu. 
Uſe; Jo help you God. Which I find Jikewiſe to have been the Form of old, Reg, Maj, 
al Fudger 
5 47 
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without any other Probation, and therefore, whatever Exceptions may be propone 


June 1616, 


cited upon Aſſizes, becauſe of the PeremptorineB of the Employment, which was {- 


ric. The Meaning whereof was, that a Vaſſal ſhould be judged. per convalſallob, beeauſe it 


eld by a lower Perſon than his Peer, an Earl by an Earl, a Baron by a Baron, a Subvaſſal by 
aà Subvaſſal, and a Burgeſt by a Burgeſs, but a lower Perſon may be judged by an hi 


ſhall cauſe Aſizers ſwear, when they take their Oath, that they have not taken I Bud: frm 
ary 


„„ $07 * . SY 
\.. As$1zxxK8.are part! 
in ſo far as they end! 


Aſſizes without the Town only. 


ee 
” 


: 1 7 
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the Party; yet they do never tender to them this Oath, except either the Judge or Part 
be jealous of the Aſſizers. RL . Rn?” TOY 


4 


* 


7 


Judges, partly Witneſſes, as has been faid before. They 375 Juds "4 
4 | er the Probation led by othets, and judge, whether proved or n 
proved: They are Witneſſes in ſo far as they may condemn upon proper Knowledge, 


ther againſt Judge or Witneſs, are admitted againſt Aſſizers; and thus an Aſſize W 
for that is the- Term of Declining uſed in this - Cafe, becauſe he was not Twent five 
Years of Age, Which is the Age required in a U udge, AA 132. Parl. 12. James VI. Yi 1 
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Bur becauſe the Exceptions againſt Aſſizers, are ordinarily coincident with theſe tha 
are againſt W itneſſes, therefore we ſhall. remit them to the Title of Witnelles ; only it hk 
fit to take notice, that the Chirurgeons of Edinburgh are exeemed, by Q. Mary, from being 


ſtained by the Juſtices, July 1671. both as to Allizes within the Town and without 
the Town, tho our Learned Craig, being a Juſtice-depute, had formerly ſuſtained it a to 
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VII. Ir was Principle in the feudal Law, that all M n ſhould be judged fer fares u. 


was preſumed, that theſe underſtood beſt the Perſon to be tried; and the Knowledge of the 
Pannel's former Life and Converſation, is a great Help towards a ſound Judgment of the 


Caſe. And from this feudal Cuſtom riſes our Maxim, that every Man ſhould be. judged 
by his Peers, quon. attach. cap. 67. The Words are, It is ſtatute, That no Man ſball if A 


her; 
and by the cap. 2, Stat. Alexander Il. a Knight ſhould be judged by Knights or Freeho ters, 
But by an Ac of Sederunt, 1 Fune, 159i. the Lords of Sellin eclared all ſuch as were 
landed Men, ſufficient to paſs upon Aſſizes of Error, though the old Laws required Noble- 
men and Gentlemen only in ſuch Caſes: And albeit of old it was uncontrovertedly receiy- 
ed, that none ſhould paſs upon the. Aſſize of Noblemen except Noblemen, nor upon the 
Aſſize of Barons except Barons, yet of late it hath been much debated, and eſpecially in 
the Caſe of Douglas of Spot, 9 May, 1667. at which Time he being accuſed for killing 
Hume of Eccles, It was all edged, that Spot was a Baron, and ſo could not be judged but by 
Barons holding of the King, conform to the Citations above deduced. 


Ix was re lac. by his Majeſty's Advocate, r. Neither the Books of quon. attach, or the 
Statutes of King Alexander, are binding Laws, but only Books of Apocrypha. 2. Though 
they were Laws, 3 they are not in viridi ob/ervantia, ſeeing Burgeſſes and others are 
daily admitted by the late Practick, to paſs upon Barons Aſſizes, and at the Time of the mak- 
ing of theſe Laws Aſſizers were Judges both to the Relevancy and Probatien, where- 
as now in effect, they are but Witneſſes; and therefore fince the Law repoſes much 
leſs Confidence in them now, than formerly, it ſhould not now be fo ſcrupulous in 
their Election, 3. Burgeſſes are in Parliament allowed to fit upon the Aſſize of, and for- 


feit Noblemen, and it were againſt Reaſon, that they ſhould be admitted to the more ſo- | 


lemn Judicatories, and be rejected in Judicatories where Caſes of leſs Importance are ordinar 


3. Cites theſe Laws as binding, and gives for a Rule, that no Man can be judged in 


ly judged, and in which the Sentence pronounced may be eafier repealed. 4. Diets be- 
fore the Jultice-courts, being always peremptory, it is probable, that Diets behoved very fre- 
quently to be deſerted, if only Noblemen were to be judged by Noblemen, Barons by Barons. 
5. By the Statute of King Alexander above cited, it 1s only requiſite, that Knights be Judg- 

ed by Knights; but it is not added there, that Barons ſhould be judged by Barons, which 
ſhews, that that Privilege was not allowed to them, even in thoſe Days. And laſtly, ſee- 
ing all Mens Lives are of extraordinary Concernment, it is not reaſonable to think that he 


who can be Judge of any Man's Life, may not beJudge of the Lives of all Men. 


To which it was duplied. As to the firſt, that Debate is opponed, whereby it is evinced 
in the Title, by what Laws Crimes are judged in Scotland, and the Books of quon. attach. 
and Reg. Maj. are our Law, and the Act of Sederunt aboye- cited, diſpenſing with that Pri- 
vilege in ſome Caſes, doth demonſtrate, that regularly this Privilege taketh place with us: 


Likeas Nene, in his 'Treatiſe concerning the Procedure before the Juſtice-general, cap. + j 


„ 


Court but by his Peers. To 


2 


' 


ledged 
but 2 
had the 


preſſing, 


” 


Ir was thereafter doubted, whether an apparent Heir of a Baron has 


4 


ces adduced from the Caſualties of Marriage or Eſcheat, militate in thi 


ceeded ex natura feudi, non ex 9 groves, and was introduced in favou 
and not of the apparent Heir. 


could. never be purſued for Error, - becauſe, if private 


can har T how Men can be convict, as having tranſgreſſed 
keing al 


ad Nations, judices debent judicure ſecundum allegata & probate, 


ing of Laws, but not after, and the Inconveniencies of the other Side 
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ed to in the Mak. 
are much more 


| | qually precious in 
the Eyes of the Law, for even by the Roman Law, mean People were judged to die for 


many Crimes which were not capital to noble Romaxs ; and tho“ with us the Poniſhment 
may be the ſame, yet the Way of Prooedure againſt Noblemen, is juſtly allowed to be more 
folemn. Upon which Debate the Juſtices ordained a new Aſſize to be ſummoned; where». 
of the moſt Part ſhould be Barons, and the remanent landed Gentlemen. DSS e Yor! 


« 
” 
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c ; the ſame Privilege, 
ſo that none can paſs upon his Aſſize who are not Barons or landed Men; and it was al- 
| edged that the apparent Heir had this Privilege, and was a Baron in the Conſtruction of; 
Law, for his Marriage or Eſcheat would fall, tho? not entred, and as a Baron tho? 
denuded, remained ftill a Baron; or a Prelate tho' for Age demitting, would be ſtill a 
Prelate, ſo the apparent Heir of a Baron, . tho? not entred, would be ſtill a Baron. 
as was found 23 December 1674. To which it was anſwered, that an apparent Heir was 
not namen Juris, and Privileges ought to he ſtrialy interpreted, and the ap earing Heir 
of a Baron would not have an Heir, as was lately found in Sir Alexander Setor's Caſe, quem 
ſeguitur incommodum, &c. whereas in Law all Barons may have Heirs. Nor did the Inſtan- 


s, ſecing' theſe pro» 


rs of the Superior, 


pon which Debate the Juſtices, 19 of Fuly 1675; repelled 
the Objection againſt the Aſſizers, and found the Privilege extended not to the apparent 
| Heirs of Barons, Mac kintęſp contra Frazer of Culbockie, Nor is this Privilege extended 

to landed Men, tho' infeft, if their Lands be not erected in a Baron r 


VII. ALzzrr it be ordinarily received, that Affizers may judge upon theit proper 
Knowledge, yet the Truth of that Principle may be doubted upon theſe Reaſons. I. Becauſo 
by the foreſaid Act of Parliament, Parl. 11. King Fames VI. all Probation ſhould be led in 
Preſence of an Aſſize and Pannel; but ſo it is, that the private Knowledge of Aſſtzers can- 
not be faid to be led before them. 2. If Probation were led publick] y, Defenders might 
8 ne Interrogatories, whereby the Matter of Fact might be more fully cleared, and even 

itneſſes own Miſtakes might be removed, of all Which juſt Advantages he is preclud- 
ed by that Principle. -3. The great Reaſon why, by the Act, Probation ſhould be led in 
Preſence of the Pannel, is, becauſe in Law it is preſumed a Witneſs will ſtand more in aw 
to depone falſly in Preſence of the Pannel, than otherwiſe; for which Cauſe, confronting | 
of Parties and Witneſſes among themſelves, when they are contrary,” is much uſed; and 
8 of by the Doctors. 4. 2 may give their Verdict 5 private Knowledge, 
rſu 


nowledge be the Rule, I 


againſt that Rule, 


belt it be eaſier to Judge what a Man ſhould know, yet it is impoſſible to judge 
What a Man doth know. 5. By the Civil Law, and the Opinion of 


almoſt all Divines 


R. Fa o 


lately 
quarr and Lord O 
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IN. FR 2 the foreſaid AQ, Pur 11; ordaining all Probation to be received and uſed 
in the Preſence of the Aflizers and Pannel, it may be deduced by a neceffary Conſe uence, 
that no Witneſs ſhould: be examined in Gridaindls ura 
Witneſſes ſhould be examined by Commiſſion: And albeit it Way be. obſeQed, that i» ering. 
nme falſi the Probation led before the Lords, is not repeated before the ſuſtices and A 
before whom nothing is; uſed to inſtruct the Falſhood, but the Decreet of Improbatlon pro- 


e Fall atip frobata; ſo ihat the producing of it, is the leading of Probation before the Aſſizt. 
e "his Privilege, that no Probation ſhould be led, but in Preſence of the Pannel and Affe, 

1 may be paſt from by the Pannel, ſeeing it is introduced in his favours; and therefore it 
vas found, the 9-of, March 16915 that the Diet could not he continued againſt (Barbe. 


Raber ten, becauſe of the Abſence of the Witneſſes, ſeeing he was content to ſtand to the 


o 


ations; formerly taken; but they cauſed; him ſubſcribe his Conſent. 


4 
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wherein the Terms they uſe to them is, Good Mer of Inq 
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his Majeſty's. Advocate ſpeaks; hut chere are no Duplies or Triplies uſed; and it was the 
| Pr e 5 1 
likewils hy all other Ad vo 


Advoegte to be the laſt Speaker. Which Privilege was aſſumed 

cates for the Purſuer; but by the tenth Artiele of the Regulations, 

1670. . Advocate is now the laſt Speaker, except in the Caſe of Treaſon 
and I 
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be ingloſed; they ſhould endeavqur to be ſatisfied of any Doubt; for if after incloſing an 
Perſon ſpeak to them or if any of them come out of the Place where they are incloſed, 
until the Verdict be pronounsed, the Pannel is eo ipſo clean and innocent, 4& 91. Parl. 


of their Number to the Juſtices, to receive Informations in Matters of Fact, and finds, 
hat in ſo doing they tranſgreſt not this Act, as in Kennedy's Cale, Auguſt 1662. 


n ne 
diſcloſiig, tand coming out of the Houſe, after they had paſt a Vote, tho' the Verdid wa 


alledged that there might. be great Debate upon the wording of the Verdict, and fo the 
Aſſize ſnould not have diſcloſed until the Verdict was ſabſcribed. By this AR likewiſe the 
Aſſizers, and not the Juſtices, are. Judges competent to this Exception againſt the Ver- 
did, ad was found in the foreſaid Deciſion 1672, wherein the Juſtices found, that 


that it belonged 1 Aſſize to judge the Probation of that Exception, though it was 
alledged; that the Aſſizers could not at all be Judges thereto, ſeeing they were the De- 
linquents in that Caſe, and if moſt Part of the Aſſize had diſcloſed; it were abſurd that 
they ſhould be Judges. to their own. Delinquency, ' At that Time the Lords did likewiſe 
declare, that if any Aſſizer ſhould diſcloſe before the Votes were complete, ſo that the Ver- 
dict might be thereupon annulled, they were puniſhable by n and ſhould be ob- 
liged to repair the Loſs which either the King or Party incurred e 
„ boch aneh , ĩ ͤ TITER) 6 i 7 
80 that Aſſtzers are allowed to ſpeak to Judges or Advocates, but are not allowed to 
make any Addreſs to them after Incloſure, as faid. is. It is likewiſe obſervable from this Ad, 
that albeit the Clerk be diſcharged to enter in where the Aſſize ſits, after they have choſen 
their Chancellor, yet de facto the Clerk fits ſtill with them; and it was thought fit he ſhould 
do ſo, becauſe they being oft ignorant, and unacquainted with the Forms and Procedure 


15 


* 


Clerk; yet by the late Regulation 1670. it is appointed that the Clerk hall not be preſent 
and ſure the Clerk was worth Ten, and did Influence too much. 8 e 


XI. Ars x the Afſize are incloſed; they chooſe a Preſident, who is called Chancellor of 


Determination is called the Verdict of the Aſſize, which is ſubſcribed by the Chancellor. It 
is called Verdict, quaſi vere dium, and ſometimes it is called wards. curiæ, quon. attach. 
cap. ubi aliqua, 'Thereatter the Aſſizers enter again into the Court, and there the Verdict 
is read, and the Chancellor ſtands up and owns the ſame. After the Verdict is read, it wen 


* 


MaekzVa if WORKS. Voltr 
y ad-futur am fei ' memoriam, and that no 


„ nounced by the Lords, for in that Caſe the Lords being, by Act of Parliament, declared 
1 * Judges competent to the Cognition of Falſhood, their Sentence haberur Pro veritate, and ig 


dvocates make a Speech to the Affe, 


on; ſo that this Privilege holds only in Perduellion, but not in ordinary Tres, 


c ny 5 MG no ho og 
X Wurz both, theſe Diſcourſes are ended, ten the Afire are ineloſed; but before they 


11. James VI. The Reaſon inductive of which Act ſeems to be Fear of impreſſing or ſub- 
orning the Aſſize, and therefore the Practice allows Aſſizers ſometimes to ſend out ſome 
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| Amp after a full Debate, upon the 24 of December 1672. it was found, that any of the Aﬀfizers- J 


not ſubſttibed by the Chancellor, was not ſufficient to 'annul' the Verdict, albeit it was here 


themſelves were Judges competent to the Relevancy of any ſuch Alledgance ; but 


of that Court, they ſhould have ſome Perſon to regulate them, and none ſo fit to do it as the 


the Aſſize, and proceed to read, and thereafter to reaſon upon what is debated, and their 
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Ir was thought of old, that Affiters behoved preſently to determine, after Probation was 
led, and that it was not lawful to diſmiſs them, until they did enter and ret 

And the Reaſon of that 


"IS © 
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* 


ca Confeſion they propoſed” the Oiſe 
continued the Plet til the next 
found the Confellion ſufficient, and enc! 


I fize of Error againſt 
by the Clerk: 


being proteſted for, and the Part 
ſo, 12 1 


— 


A Summons of Error is always raiſed in Latin, and upon Parchment, and is directed out 


| Aſſizers commit in pronouncing an unjuſt: Ve: dict; 
and, by our Law, an Aſſize condemning, cannot be purſued tanquam temers Jurantes ſu- 
pra aſa, as is commonly believed, by the 63 Act, 8 Par.. James III. The Reaſons of which 
Opinion may be Three, 1. It is not preſumable, that indifferent Perſons would cons 
demn an Innocent out of Fend or Favour, tho' there be ſome Reaſons to be jealous, that 
they might be induced, out of either Pity, or Clemency, to aſſolie from a Crime 
fully proved. 2. No Perfon would be found to go upon au Aſſize, if they might be puniſnu- 
ed for condemning. 3. The Penalty of ſuch as temere jurarunt ſuper dlſiſam, is only Con- 
tiſcation of the moveable Goods, cap. 14.1ib, Reg. Maj. whereas Death would be oft=times the 
Puniſhment, if ſuch as condemned might be puniſhed, Yet I am of the Opinion, that if the 
Afizers did condemn an Innocent, without any Probation, or by palpable Iniquity, that eo ca- 
ſu they might be puniſhed : And my Reaſons for this Opinion, are, r. That elſe the People 
would be ſtated in a very unfortunate Condition, if not only they lay open to the Haz- 
ad of being condemned, upon the Depoſition of any two Men, but likewiſe to the Arbitra- 
met of an Affize, who might condemn without any clear Probation. 2. Aſſizers are Judg- . 
an and Wirneffes, and therefore muſt be liable to all the Errors for which theſe are account- 
able ; but lo It is, that if a Judge condemn unjuſtly, or if a Perſon be condemned upon 
x Depoſition of any Witneſs who depones falſly, that Judge, or Witneſs ſo deponing, is 
le to a capital Puniſhment ; why then ſhould an Aſſizer be exempted, ſeeing there is no 
Fran aw upon which he can found that Exemption? And in Anſwer to the contrary 
Suments, it may be contended, that as to the F irſt, it is not concluding, ſeeing elſe it 
5 3 ͤ -- 5 might 
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might by the ſame Argument be concluded, that no Judge or Witneſs could be Purſuedl I 
when they condemned unjuſtly, ſeeing ownis homo pr o/umitur bonu,, at leaſt Perjury nod 
never be puniſhed in a Witneſs, nor Injuſtice in a Judge deciding unjuſtly, an by thy 
unjuſt Decifion, murdering the Perſon pannelled before them; becauſe rlboch . V 10 
4 preſumable, that a Witneſs or Judge would murder an Innocent by their Sentence or De. 
8 poſition. To the Second it is anſwered, that all Men may be forced to paſs. upon Aﬀir 
. n their Peril; and thus Aſſizers are forced, though there is Hazard allo in aſſolying, and 
itneſſes are forced, though there be great din PerJury, if they depone falſly, , 5, 
the Third it is anſwered, that there needs no Law to puniſh Aſſizers condemning unjuſ. 
y, ſeeing they are puniſhable by the common Law, but that it was neceflary there hoy 
be a particular Statute to puniſh ſuch as aſſolied unjuſtly, both becauſe 'the common Tay 
was not ſo expreſs as to this, and becauſe Men might be induced to think that there va 
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Tr1s Error in Aſſizers is to be tried by a N Aſſize of twenty five noble Perſing- 
Act 63. Parl. 8. James III. but the Perſon aſſolied is to be free, ibid. And by an 4d 
of Sederunt of the Seſſion, anno 1591. it is declared, that all landed Gentlemen ſhall be 
in a Capacity to paſs upon an Aſſize of Error, though they be of Quality and Eſtate in- 
Scioc to the Pannel; and wilful Error is only puniſhable in this Caſe, queliber probutii 
cauſa ignorantie excuſat, Spot. tit. Retours, Ker againſt Hartwood-mires. And by the 47 48, 
Parl. 6. James III. it appears, that no Probation- can be adduced te infer this Action of | 
Error, but what was at firſt produced the Time of their Verdi& ; whereas any Probation 
may be adduced in Fortification of the VerdiQa 8 tantus oft favor innocentie.) 
The Puniſhment of ſuch as are found guilty by an Aſſize of Error, is the eſcheating of he 
Moveables, and a Year's Impriſonment, cap. 14. lib. 1. Reg. Maj. which is ratified by the 
47 Ad, 6 Parl. James III. where it is ffatuted, that wilful or ignorant Afiizers ſia be 
puniſhed after the Form of the King's Law. In the firſt Book of the Majeſty, Skene obſerves 
upon that Place Reg. Maj. that amittere legem terre, is the ſame with aon habere perf 
nam ſtandi in judicio, and they can never be admitted thereafter as Witneſſes, neither in fir 
nor in judgment, vid. tit. Perjury. But to the end it may be known, which of the Affe 
aflolied, it is by the 9 Article Regul, 1670, appointed, that the Chancellor of the Aſſize mat 
oo the ſame Paper upon which the Verdict is writ, who condemned, and who affolied; | 
which Paper is to be ſealed, and kept till a Summons of Error be raiſed. IE 


IT xx Council ſometimes reſcind Verdicts, without any Action of Error in criminality, 
as in George Graham's Caſe, where they ordained the Verdict of the Inqueſt, whereby be 
was found tobe Art and Part of Reſet of ftolen Bonds, to be unjuſt, and reftored him againi 
the ſame ; but it may be doubted, whether theſe who are unjuſtly condemned, may be fe · 
ſtored againſt that Verdict, though it be found unjuſt, ſeeing thoſe who are unjuſtly aſſo- 
lied, cannot be thereafter purſued, though the Abſolviture be found unjuſt, per orgumentun 
a contrario, vid. tit, Of the Council, where this Queſtion is fully debated and determined. | 
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Of Probation by Confeſſion: 
5 1. ren 3 5 8 | e +o 
212. Probation by Confeſſion, if judicial, is the ge of all Probations, 
- 3. Inwhat Caſeis 3 CR All. 7 
What are the Effects of a qualified Confeſſion. Bs 
5. The Effect of a Confeſſion emitted before an incompetent Judge. 
6, How far a Minor Confeſſion obliges,. — 5 


ROBATION is ſo fully treated of by the Civilian and Canonifs, and we dit 
Pole from them, that 1 ſhall only treat of it here in relation to our oun 


| Pri, any 


= a +4 4 
I. PxoBAr1oN is defined to be, that whereby the Judge is convinced of what ke 2 


ſerted ; and it may be divided into Probation by Confeſſion, by Oath, by Writ, by 
neſſes, and by Preſumptions. e weld 1 


i. pi R 85 2 N pry Se, 
3m. C0 e 

tithe condemned Without the . an Inqueſt, as I have more fully treated 

e Title of Aſſizes? But een M Men wi Wa men confeſs à Crime, rather out ot 


* 9 Lite, than s Confioumeß of Guilt 3 therefore the Law hath required, 
05 5 fot L 


ns Fam vite, of W. 7 of Ditr; 


Pry 

L Moth on 
extra bancun 
| AQ of e J W. Pork I 1. . 8 cee fl 
0 the Aline 5 ab A bs 72 5 | 1 1 if . „ „„ 17 ; 
Ill. Tale 
the extrajudictal Confeſſion be adminieulsted by other Prefumpti 
except the Prefumptions*be very 1 . I cannot allow this "Limitation, ſeeing con 
extrajudicials i Je nulla gf, & quod 

approve Boſfut, who. admits this Confeffon though adminiculated, only to-infer ptnam er- 
traordinariane; eu non ordinariam, for certainly ſuch” Prevarication, and abuſing of Truth 


tfgudicial,"and* the Cont gd knew that he ſhoufd not die upon fuch a Confeſſion ; for 
Wich Reaſon eule, 1 [ approve not the third and fourth 1 


A che extraſtidieial Confeſſion be geminata, and teiterated, off emitted in Preſence of a 
Maltitude, - or af exonerationem_conſrientie; that then it ſhould be valid, Andl remember 


who great t Pane to dring him to a judicial Confeffion, as thinking the 8 not ſuffi- 
4 and pet Frazer wag condemned upon a Confeſſion emitted before the Aſſembly at 
- Aberdeen, ald other Noblemen, though retraQed, 1541. Where this Limitation is alled ed 


their Opinion; Long referred all back to the Jr lices, 95 Ra ad * e 
| eulated, as ſald „ 1 2 "i wv 2 


in 4 OE worn 4 FT AT 1 8 


thy not this, ſeeing Oaths are not allowed in criminal Caſes, nor can the Pannel be for- 


to be ſulpedt, a8 ame, either 8 Furorem, vel ex tedio vite. 


benen conſiſts in animo; as for Inſtance, if it were doubted upon what Reaſon a Perſon 
_ accuſed, fled; or ſhot a Piſtol, c. But I neither allow this Limitation, for elſe it fhoWld be 


mitation may be true in that Senſe. theſe Limitations are largel rather that A 
{et down, by Ferin. de eo tonfeſſo, queſt. 87. reg. 16, ” 10 


"Mitchel lately tortured, upon his retracting a Confeſſion emitted by him in Preſence 
of his Majeſty's P vy Council. Abd a Confeſſion extorted F is in no Law ſufficient, 
ſo that except it be adliered to, after the Perſon. tortured is removed age Pack 
mo or three Days, it makes 0 F aith, Farin. & Teo. "ronfeſſo, cap. +. 


"Thy Cuſtom with tis, is that the Advocate 
r be accuſed, and if he confeſs, either he ſubſcribes his Confe 


Witheg: efſes ſubſcribe; and albeit 'a'Confeflion thus ſubſeribed by two Notars before fc 
Witnetles, was found ſufficient, upon the j of December 1669, in the Gi nab 


wa a for Theft, yet it was then alledged, that the Confeſſion was not Talkcient, 


led in Preſence of the Aſſtze; and therefore when the Probation \ was founded u 


* 


ö — 


i * moſt 1 & 855 5 * TS i i ſaid | 
| * zudicis, Suitable to Which, ſuch as confeſs 


on, of g 


L o be let 85 5 


. 6th. Ren ** e Opinion many erg 1 as, SL That . 
fra tions, it is ſufficient ; 5 


Am e, non poteſt adminiculari ; and therefork ome | 


and Judges, deſerves ſome Puniſhment. The ſecond Limitation is, that if the Gonfeſfion c 
de ciel in Preſence of the Accuſer, and KT by him, then it is valid, though ex- 


imitations, which are, "that 


chat though Major Weir onfelt Sodomy'and Ivceſt to Miniſters. and Ma A Joyntiy for 
, gn of bis Conſeience, in Preſence of many Perſons, that his ; K 18 . 


| upon, out of Farjnaciu2,. and this being repreſetited to the Parliament, they refuſed to gifs bl 


Tu ſal Ms als * that « extrajodicial Ginge v wth, # upol Oat. 8914 
= thereto; and if he {wear ultroneouſiy, and undefired, the Confeſſion would ag: to 4 


1 ut ſeventh Limitation 1 that an extrajud icial Confeſſion is fafficient, x when the FOR 


I large as the Rule, ſeeing all Crimes require animum delinquendi 3 and yet I think that 
ſome Circumſtances of a Crime, may [be proved by an extrajudicialConfeſſion, and ſo this Li- 


Cour $810; though extrajudicial, ma be ſufficient if daa) to \fubjee hd | 
Confeſſor to the Torture; but this is 55 3 AT us: But I remember to have 


e doth, in Preſence of WO gare RTE the ; 


on, if he can write, 
the Juſtices ſubſcribe. for him, or which is ſecurer, make two Notars and four | 


of Finlay Macnab a 
Fr 1 = or theſe Reaſons. 1, 9 all Probation ihould, by the. Act of Parliament fore- 


on Confeſſion the nn ſhould have Ie originally FRO in . of the * | 
"yg OE 1 ſize, 


# 


| - 
. \ 
0 a , * 1 
r * « ; | , , 62% ra . ; l 
. % - «A 6 3 e, * hn 145 — 1 1 A ! . 
„* : . e 1 . * 
” 4 * * * 4 1 4 8 f . * 28 +” K 
. 4 3 e * 0 ” : _ ” , LI 1 * n 8 e * * m F «7: ab $240 MA : — 1 2 2 AAS 2) y — 8 ee — — 4 
l , 75 ö ws % * Fe - 9 wk „* * 7 gr "_ * 7 5 — 1 * 4 0 b 1 
Fe U 7 | £ * f | 12 : - I ” - 
> EE: p "© | | n : " * 4 \ L * 
N 2 7 ö \ - ; ; 
N 1 n a x " y z i g a x N % by 5 , 1 1 N 0 - * 
„ a L \ . 
* 6 i | * — 4 x 
- $20 4 a f 
i * — - " { 
: „ * 


ſtre, or at leaſt adhered to before them, and the Teſtimony of two Notars and four Wit 

neſles, was not equivalent to a verbal dene en they could not thereby know all 
Wi Circmitances Which arg nocellary ee e n 36s Whether the Contelion wa 
voluntary or extorted, or if it proceedecd upon à Miſtake, or if it was founded upon Promiſe 

ek Life, Ce. 4. The Party who confeſſed might hape emitted that Declaration, upon 3 
Confidence that the ſame could not operate againſt Bim, being extrajudicial, as ſaid is. 3. 
That muſt be accounted ereilt Confeſſion, que non N in judicio, and this 
is ſuch, becauſe the. :. was no Court fenced here, nor yet an Aſſue | ſworn; where that 
k only called a judicial Confeſſion, which is emitted before thoſe, who are Judges, and whilh © 
they are fitting in Judgment, Bo/z. tit, Ye confeſ. 4. The Confellor here was an ignorant Per- 
fon, and did, not underſtand the Scor/þ Language, and fo might be very ſubject to Miſtake: 
Upon which, Reaſons the Aſſize having demurred,. the Juſtices made Application te 1. 
Counci], but the Caſe being by the Council remitted intirely back to themſelyes, they did 
find the foreſaid Confeſſion ſufficient, and Macnab was thereupon convid accordingly, and 

| hanged ; but if the Confeſſion had only been ſabſcribed:by a Judge, I think it could not 
have been valid, for that were to confonnd the Office of a Jadge, Witneſs, and Clerk, and 
'wopld tend to make all Judges arbitrary; ſo that the T 
ons ſingle Teſtimony, which were very dangerous, eſpecially in inferior Courts, where it is 
very well known, that Perfons of very little unge fag as Aue „ and which Judges are 

_ oftentimes intereſted to becauſe. ther 


d to get the Panne] condemned, | ereby the Eſcheat, at leaſt a 
ad lr = wares 1 _ 1 ol * n 240110 ego tel 0 0 ec 
So far doch our Law require judicial Confeffians, that it hath, been debated, that even 


a Confeffion taken by all the Juſtices fitting in Judgment, was not, a ſufficient Warrant for the 
Aſſize to proceed in condemning the Party, 70 the Oonfeſſion had been renewed be. 
fore them, though the Confeſſion it ſelf was ſubſcribed, and the Subſcription acknowledged; 

for the foreſaid Act of Parliament reguires, that the haill Probation ſhould: be uſed before 
the Afﬀfize, in Preſence of the Party accuſed; but fo it is that che;gmitting of the Confeſſion 
is a chief Part of the Probation, fince Law has uh great Weight upon the W4y-and Man- 
ner how @ Confeffion is elicite, meaſuring exaQly the Degrees o ade or Fear appear- 
Ing in the Fannel, as well as conſidering the Motives.by which he was induced to cone): 
And what Difference is there quoad the Ae. whether the Confelſion be emitted before 
e Juſtices, or an inferior adge r why ſhould not the Depoſition of Witnefles, or C 
ons of Parties, taken by mY of Precognition, prove it? And yet thir Confeiſions taken 
= 2 Juſtices, prove. But to 2, N. ls 2 8 a den rm," 
et a Judge competent, prove in all Nations, from which the foreſaid Act ſhould not 
Bade to 1 except it deſigned the fame clearly : But fo it is, that it is clear by the 
toreſaid AQ, that it was not intended, that any Probation that was formerly good and pro- 
bative, ſhoald be diſcharged, but only that the Way of uſing the ſame ſhould be regulated, 
and ſo ſubſcribed Papers are not rejected, for we daily ſee that Papers prove Treaſon and 
Uſury, though they be not ſubſcribed before the Aſſize; but that A only diſcharges à for- 
mer wicked Cuſtom, of carrying in Papers clandeſtinely to. the Inqueſt, which had not been 


2 5 5 before the Fannel. Likeas, Aſſizers do frequently condemn with us upon ſuch 
oo, OCs ad IE 


IV. Tx x ſecond Queſtion which may be here debated, is, whether when a Perſon confeſſes 
a Crime with a Quality, and not fimply, if his Confeſſion may. be divided, fo. that he may be 
- convict upon the Confeſſion, notwithſtanding of the Quality, except he can prove the Qua: 
 Iity, This was debated the 13 of March 1668. at which Time, one Dunbar, being purſued 
for wounding Cologne] Innes, confeſt that he wounded: him, but he did it in Defence of his 
own Life, being affaulted by the ſaid Colonel. Upon which Confeſſion it was alledged; he 
could not have been found guilty, fince a Confeſſion can no more be divided, than an 
Oath, and it is a Brocard in Law, that quod 277 4 1 


© 


. 


f | bar, nou reprobas : As alſo, ſeeing the 
Crime could never be proyed, but by the Con on, the Confeſſion being qualified, was 
no Confeſſion without the Qualification, and therefore there was no Probation beyond the 
Quality. I know that the Doctors do, in this Caſe, diſtinguiſh betwixt ſach qualified Con. 
feeſſions, as are emitted /ub unico fruttu verborum, as if the Confeſſion did bear, I did kill WW 
in my own Defence, vel ſub duplici, as I did kill, but I killed in my own; Defence. In the — 
ch they think the Quality cannot be dijoyned from the Confeſſion, but in the ſecond it may; 
yet think this but a Subtilty, for poor Perſons, eſpecially. when they are tried for their 
ves, take not ſuch Pains to order their Ex reſſions, 1 29 their Deſign in both is the ſame. 
But I approve more that other Opinion of theſ., who think that ſuch qualified Confeſſions 
may inter an arbitrary, though leſs Puniſhment, enam un ordinariam, ſed extraordinarian 
as 8aerted by Decius in cap. cum venerakilis extra, de except. Kid, Fur. de reo confelſo, 2 * 
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that the Confaffor knows that he — not. — upon that Conf 1 5 ag 
Ga any Times te free themſeltes from Trouble, orroviteiExcommunioation, 


which they have been innocent, as 'Adulteries; for oA 
Divorce, and Perpicaton bo ohtain a ntof the Fatherz and whatever may? hela 


again exrajudicial uy be alledged againſt (Confeſſions. before an incompete b Jouve). 


7 rom this, , If a Confeffion of à Crime taken incidentiy in another Froceß, 
not n pn ee the nar 4 18 ratur for amd de rr Mfor 
121 e e ST: en ere e ee 3x en ae 0 
10 Inge d. 220. 61 
pa Lo of eden N not FIR 2 1 io > a eee Kirk 
_ Seffion, ad exonerationem conſcientie, to operate againſt him in 5 other Court, becauſe 
they Son that this would continue Men in 1 and retard their re enting 3 
NOPE | was much  applanded, licet o ey Sur, opuonny , ug 6 0 


VI. By the Civil Law, L. kia um, C. de aur börfnute prqſtanda, Minors id . 
not tejudge themſelves by their on Confeſſions; but this is innovated by the Cuſtom of 


2 ations, Boer. deciſ. 63. and 300. Fs de confe TG 4 _ us, Min * confeſſing Crimes 


e theteupon executed. Aud 1 5 3 


n. che Jo dun 
Fetus: But I think there is uc let in Ain Ce 0 Caſe to The bn Kir bitrar — of the Jadze: = 
ſhould diſtinguiſh betwixt ſuch Crimes as fall under _ Senſe, as Murder, and ſuch as prin- 
cipall 
 nors-'be . puniſhed p#ra ordihnathu; npon their own | 
i, for a Minor is mae 0 have n Holi Judgment. 


ion, and ſcarce after they con- 


| Me 
”_ x "CY v4 
Wh 4 


Node a Minor m bind a Crime upon himſelf by his wg. Confeſſion, and ma 


be thereupon <a ah executed, et whether he may revoke this Confeſſion, _ 
be reponed ainſt the I becauſe of his Minority, was debat ed the 28 of. Februar y, 


2676. in the Caſe of a ung Boy called” Kennedy; aud that he micht be re d, 
. from theſe, e 1. x Minor e of Judgment, =o 5 uk * 


RTT 2 6 OE FRY ed aint the off, 
31 K 101 ; as * Was 9 


e 5 I 


WE ackno a e Crime, if they were capitally accuſed. Some alſo hatte genen 
ene . 
00 | 
may exfily appear, what ſhopld be anſwered to another Queſtion,” which 


require udgment, as Blaſphemy, Witchcraft, Gee which kf, hardly mould Mi- | 


ge him as 
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ainſt the other t and it were abſurd, that a Minor Mould not be able to bind him. im. 


{elf in _—_ he Value of ten Pounds Sori, and that yet « Minor by his Confeſſion make him. 

3 * to . OT are very bord) — a. "gh ke 4.45 a wh pp Con. 

1 4. an horitate pr aud. 5. an gives an | 
of n \ Minors being reponed Lek the adele 1 8 3 1 5 | her On "7 Mi 


nor might ha ve much more efily lapſed into A fatal Ertor, thi n in any other Caſes, 


ſudjoc Matter of (this Confeſſion » being a Obtitrirancs do VIDE ugs and \M 
—_ in which; non bone de deli, fince the behave died Haut 
ther Diſeaſe, and as to Which, a Minor mi de eaſily have me min ſince . 
ſolid Judgment in ſuch Caſes, or to confeſt what vie 'thereto, nay 19 05 
Reaſon, but moro Skill and Art) than can be ex om ſo 5 


it was anſwered, that _ 8 m 
(UPC 


1 puniſhable RC '} ey ty K* Tok 
"eapare A ue Anderegg hath for if Geary . 
75 ey un er t ly a e, t Won not them 
and if ey underſtood the Nature and Hazard of a Crime, it is \ungeaſbnable 80 chink = ; 
they 8 underftand their Hazard inconteſfing it, finge Ne ommitting Crimes, the Jadg- 
noun of the wiſeſt 4s ordinarily blinded wid Fafflon nd Error, b In conteffiag, Men 
have. Time and Leiſure to 3 dielous und ferlous 4 ad if Mino Gonfeffions could not 
them, they micht ſtill, in Abfence of Whieſſes, commit Crimes gt eit Pleaſure, 2. 
wlers, as well as —— 5 are wry clear, that a Minor cannot be feſtored except he ſhew 
that he was cixcamveened, or leſed by his'|Confeffion”$s'for Inſtance, if he ſhould con- 
ken ſimply that he killed a Man, but ſhould forget to add that he killed him in Self-de. 
fance,,or ſhould cunfe at he committed Inceſt, but Miguld forget tc add that he was ig. 
noram that the Perſon wii whom be commirted the fine was within che * * that 
interred Inceſt 2 — pinion is to be ſden tn Odd 3. Fortia, geb. 2 3. nan. 9. Or 
if he had confeſt upon romiſe of Indemnity, or by the Fear of Tr inge, Aud were 
po prove either: — dy chu juſt Temperament che Intereſt of the Commonwealth, 
&; Imbecillity of Minor are both ſalved 3/7 And . D 8 hen Law or Lawiers ſay, 
ths inor may be reſtored againſt his Confeſſion, their M Pr only, is, that he may be 
e 1 his. nr and Miſtake. 3. Thie bein of onfeſion twice em 'Y 

dying Perſons, who could 


cd fling bm che Confeſſion" f r 
not * 
inteteſted inteteſted Perſe Ind This 


can no Doubt of its Trum remain with any diſ- 
> was not decided.” But T'ebticeive, that 4 Minor cannot be 

reftored. againſt hid own Confeffion, except he 'ſhew wh 

ed or miſtaken. And if a Perſon paſt 21 Yar of 


stein he was either eireumveen- 
Age, can prove that he has confeſſed 
what Was not trad; dy ba ought to be reſtored ; as for Inſtance, if 
whom, he 


a 


he can prove, that the Man 
kill, is ſtill alive: In * Senſe I take L. 15 P. Severns, F. de 


pan, D. re/crap/it >, ett "eee -criminibus - haberi non oporteri. 
2 . Bag a n 4. ef! oh e ſultable to L. 4. de 7 , 0 Tov 
vc FO ay ee, 8 Ma an che, wg *oproroy dy era, "qu ſervum occi- 
* licet non: ccc iderit, ex oof eſſo tenetur. This is to WM interpreted, 


21 may be executed upon hisown Confeffion, without enquiring whe» 


ther what he confeſt be - rs but it doth not follow, that if we Faun den prove he con- 
ol nn _ ought n not to de teponed. "1" Toit e 


'Probarion 5 Oath, 18 Wit, and "ik Preſumprions. 
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1. Is what Ca ts is 6 Pannel obliged to 0 g bir O ; 
RS Whether a Pannel is obliged to depone, when the Fuge declares, 1. bis 
INES. deponing STE a corporal Puniſbment. . 


ww. 


3. bs what Coe; can Crimes be proved by a ebether 4 Writ that is 
—_ null can prove a Crime. 


re How Far can 4 Crime be proved by Profumptions. 


L JRQBATION by Oath, is 3 regularly admitted in criminal Caſes, fic the | 
ner Oath is never probative, even in civil Caſes, except it be adduced 

in in were but the Oath of Supplement by the Purſaer, is uſed upon 

no Occafion in Criminal: Neither 1 is the Defender 9 A. give his Oath in Criminals, 


as 


k ; P 
| ; | EE 
p53 | 4 | 
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4 he ie in elvil Caſes, both becauſe: it is unjuſt to force a Man to condemn himfelb and 
| i Is moſt probable, that he Who is accuſed for a Crime, would hazard his Soul 
by Perjury, to redeem his Blood by an Oath. But becauſe the exceſſive Love which we 
Pear te Life, ls che Occaſion of this. Exemption; therefore, where the Puniſhment is not 
corporal, fo 1 — aittiva, the Defender will be forced ſometimes to give his Oath, as 
in the Caſe df Riots, and Blood-wits, ' Sometimes likewiſe the Law, becauſe of the Scant- 
neſd of the Probation, obli es him who isaccuſed to give his Oath, as in- the Caſe of Uſury, 
Which is a Crime odious In it ſelf, and clandeſtinely carried on, Jane: VI. "rap. 249. Perl. 
ie, and in the Caſe of Simony, Famer VI. Parl. 21. yet neither of theſe Crimes are 
corporally puniſhed); and therefore theſe Roles may © dill hold. 1. That Probation by Oath 
of th we (tr is never allowed by Law, neither abi 'pana of cor porif affifliva, me 
10% "Infamia irrogatur, — nemo tene tur probure. ſuam thrpitudinem, & fama & vita quoad 
bot" eguiparuntur., 2. That a Perſon accuſed may be obliged by an expreſs Law to de- 
vone, though the Crime for which he is accuſed may infer Infamy. 3. That no Law ſhould 
| tree the Deſender in a criminal Proceſs to ſwear, where the Crime may infer Death; 
nor have we any ſuch Law in our Kingdommn . 


a. 
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II. It is oft controverted, both in the Council, and criminal Court, whether though the 
Crime be in it felf ſuch as deſerves 4 mip my Puniſhment, yet if the Purſuer and his 
Majeſty's Advocate likewiſe declare, that t 3 will not purſue the ſame criminally, & ad 
p nam corporalem infligendam, if, eo caſu, the Defender may not be forced to depone. Which 
 Queftton may be reſolved by theſe Concluſſons. 1. That tho' the Purſuer declare that he 
Will not infiſtcriminally, yet that Declaration is not ſufficient, bectuſe his Majeſty's Advocate 
may purſue. 2. Though his Majeſty's Advocate concur ' with the Purſuer in the Bechers. 
lon, yet it is not ſufficient, ſeeing his Majeſty's Officers cannot prejudge his Majeſty by 
any Declaration of theits, for eJſe they might by ſuch Declarations as theſe, in effect re- 
mit Crimes, 3. The Declaration of the Council is not ſufficient, becauſe they may not 
prejudge a criminal Action, which may be intented before the Juſtice-court z as was found 
' ihthe-Caſe of ſome Gentlemen and others, who. being purſued before the Council as 
Plaptarier, for taking away Auna Gibſon, it was found by the Council, that they were not 
obliged to ſwear, though both the Purſuer and Advocate declared they ſhould never be 
criminally purſued. 4. I conceive, that neither the Declaration of the Purſuer nor De- 
fender, even. in a criminal Purſuit before the Juſtices, though agreed to by the Juſtices, 
would not be ſufficient to force the Defender to ſwear ; for 1 think, that though the De- 
fender ſhould, eo caſu, upon Oath, deny his Guilt, that he might be of new purſued, and 
convict upon clear Pro ation, for his Ma A. the Publick's Intereſt can never be 
prejud ed by any Declaration of his Officers, nor can any remit Crimes, as I faid 
ormerly. „ 1 | 


III. CarM4ss do not ordinarily uſe to he proved by Writ and when they may be fo 
roved, there is little Difficulty as to the Probation; only it may be obſerved, that it was 

und in the Crime of Falſhood, purſued againſt Captain Barclay, that a Writ may be 
proved falſe, without Production of it; and in Purgie's Caſe, that a Diſcharge was fuffi- 
cient to prove Uſury, though it wanted both Writer's Name and: Witneſſes, ſeeing the 
Purſuer offered to prove the Subſcription by his Oath ; but it is obſervable, that Pannels are 
in n to ſwear: And therefore it may be doubted, whether a Writ not ſub- 
ſcribed before Witneſſes, doth prove a Crime, ſince all Writs of Importance, are by Act of 
Parliament declared null, if they want the Writer's Name and Witneſſes, and if they be not 
believed, quoad a civil Effect, much leſs in a criminal. Nor is the Pannel here obliged to 
make up the ſame by his Oath, as in civil Caſes: And yet the Marquis of Argyle was con- 
vic of reaſon, upon Letters written by him to General Mozk, theſe Letters being only 
ſubſcribed by him, and not holograph, and the Subſcription having been proved per 
comparationem literarum, which were very hard in other Caſes, ſeeing comparatio literarum 
1s but a Preſumption, and Mens Hands are ott-times and eaſily imitated, and one Man's 
Writ will differ from it ſelf at ſeveral Occaſions. 5 ” 


VV. Pazsumerionxs are divided into Pref umptions that are violent ( for ſtrong Preſump- 
tons are ſo called) and theſe that are not violent; they arelikewiſe divided in pre/umptiones 
Juris, & præſumptiones juris & de jure. . 


WuxTAII Crimes may be proved b Preſumptions is much 5 both in Law and 
Practick, and that they cannot be proved by Preſumptions, is inferred ſrom theſe Reaſons. 1. 


kreſumptions are only founded upon Veriſimilitude, and what may be, may not be; whereas _ 
all uld be infallible and certain, & concluſio ſemper de- 


Probations, eſpecially in Criminals, ſho 


8 11 


48 
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2 e — — Gong 


4 e r 


bet _=_ — parrem. 2. 1 1 Crimes ande proved by Profum Ric, 2 would by 


arbitrary in all Caſes, ſeeing the Law cannot determine the Number 81 Weigbt of Preſumy. 


ons, 23 it doth in other Probations, 3. The Doftors-nniverfally-conclude, that Pre 
clogs de not. prove Grimes, as is clear by. Moan, Een, de, Upon the ober hand 
may be argaed, that a Crime may e from Pteſumptions, and that fer theſe — 
1. L. Alt. Cod. de probationibus, ubi oerit e crimina wel 


obſervare ne quis hamicidetum, aduiterorum, — .argumevutts' convitt * 
voce n confeſſus, audiatur appe/ lare, 2. Since Witneſſes ars A 
is Pre nes they will not damn themſelves, why may not other Pre 
received ? 3. Preſumptions are in many Caſes allowed as; a ſufficient Pr 
ſumption of Saen, after the Parties are diſcharged, is ſufficient by Act of Parliament 
to inter Adultery. 4. The Depoſitions of Witneſfes are oft times founded upon Freſump- 
tions, po when: eee epone * dolus naius, Ebriety, ar any o_ —— which ym 
ind.” 5. Many have been condemned 


Nen of. the 
ron, Who was convict for Murder of her on Child upon Pref career n 
accordingly, the 25 of June, 1614. And Scor was convict and hanged 


ibu. 
ny r 


| apon F refumptions, anno £662, 


T HIS Diffculy hath farced ſome o 80 E 8 "40 this Fo Win . 
and others to conclude, that Preſumptions may infer. pœnam extraordineriams ſed non 


 nariam, Fo Fab, tit. de pen. Which laſt Opinion is upon the Matter coincident. with 


_ fir for in arbitrary | Caſes, the Judges can never proceed to Death: And it 
at hoth theſe Opinions ate well founded, becauſe not only the committing 


Crimes, but even the giving of Scandal, and the doing that which is like a Crime, de. 85 


in my Opinion, be allow. 
My Gals th 


| ſeryes to be ſome way puniſhed; but this Arbitrarineſs ſhould. ek 
ed to the Council, who are eee r are in 80 
. wv expreſs ares NY 5 185 . Fe 
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| Probation by Viraeſſes. | 


1. How Witneſſes are cited EY 8 In 
2. Who are teſtes ultronei. | 
z. What Witneſſes are not worth the King's , Unlaw. | | 

4. When Women nay be adnitted to be Witneſſes, « and when wot, 

5. How er are to be admitted Witneſſes, _ hy 

6. Perſons guilty of Crimes cannot be admitted. 1 3 

7. Per/ons within Degrees W r are not adnittc, ; * | ht are. 

8. Domeſtick Servants when admitted. „%%% 
9. Moveable Tenants, 
10. Soclus Criminis. | 
11. Defenders cited as Parties, _ l 

12. E is coerce of the 2 ty. of / 225 | 

13, Whet tneſſes in n received at his ö 
14. The 2 teſtes in Beg 7 1 ee neee. 
15 ontrariety in 7 ion: offre, | . 1 
16. Cauſa Kent. 726 , e . ber eee 
17. Witneſſes ad futuram rei memoriam. 

18. Ii is now neceſſary to give in a Lift to the Defender, of the wr None | 

Ek % ve, Alu beg eee 
19, Abſent Witneſſes nt and compe | : 
20. What Number Pay her pc ons 1 
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Or Genes eee RK 1 Val 1 


Ache, gib, vel apertiſſmis do. 
camentir, vel indiciis indubitatis probari, & L. 2. fo quon.oppell.\ non recip. ui jubetur carialia 


9 — ons be hikewife. 
tion, as the Pre. 


killing . 5 
rig's Sheep; the 20 0f February, 16 16, And atter a ſolemn Debate: — far Preſumptions cold 
prove in Criminals, in Alengnder ne en wh v anne 1 nth ents TR - 
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1 0 W beg oops whats 9 x A OI contains a © reg 
"a Witneſſes; but if the FW bac uit as 0 way of Indictment, che Juſtices grant Warrant 
by Provepr 6 for (ris of itgell Fe. 2b! i TO) LIST , 280 7 AVE, { 634. 5 1 2 „ 
J 190 * | a ill * 1 LENS 7% "I. eres TIE. 


a 15 Day af Compe mpearanes, ; 12 ger gives A E Exe- 
cutiong de. * weites, and I the Exeeutions againſt the Witneſſes be not le- 
f > 


th de at if the Witnelles be lawfully cited, and com not, ot there 
75 1 ny oa, to apprehe hend * r, Diet Was = cont ar yore 


format Letters of Caption, gi 2 85 
and the Letters are 


Court; and if the 4 heciff x ref 5 48 the- Win Cy V 
Letters wil be, at hen in ; he 
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* Nt, that the Pannel Þ mod. go to the Knowledge of an 


ants. 4 
e jufliccs 
Inqueſt, he asks the Purſuer what Wa wy he will prove his . d if the AOL 7 
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Witneſſes be ae A e Manne 
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robation to be NOR * 5 
:4 a1 foo ien EE 02.4 

II. Taz] uftices 0 efire the dn to call the Wieneſes and H wy 755 „ ib ly In 4 

Lift, l whom 555 is n formal Excecution, it is allodged they cannot be received; 

and A is the firſt G ien againſt the M itneſſes, and is founded upon this Reaſon; 

_ viz. that he who offers himſelt to depone, without being lawfully cited, is preſumed W 

de too defirous to depone, and ſo to have Malice. Theſe the Civil Law c 


alls 2 kr 
Yet 1 find, het 0 Joſtices ſometimes receive Witneſſes eited apud acta, as 4 + of ouch 
refter again Wen the 3 of faga/ii 1661, e they will not — « Winch, who 
ap 20 Fe unlawful +: += pe A hich they know to be unlawful, yet they wil 
receive ſore, though noi 1 8 for the firſt ſhew-a Com plianc e, but not the — 
tte Ohhections . . 7 Wuneſſes „ be fork, for it & held the 
_ Majefty of an Oath, ta adminiftrate the ſame anneceſlarily; eee it ae whether oh 
Fri to whom the Oath. is to be adeninifirated with be reveived. | 257 en bsh 


To To object Saat $ Witneh In our 1 Law,: is Ralled 30 A af, a ot 11 l ad 
by the ON ls 1 * to re 3 5 Witneſs : But beca & Ohjcctions againſt the Witneſſes, 
or of e contra tele arinagius calk them, are ſo largely treated of by him and c 
thers, I ſhall therefore only tals notice, of ſome particular Objections, which ate Monti: | 
| oned, and made uſe of Irequently in our Law and Practick. And in Law theſe Objections are 
divided into ſuch as are uſed contra perſonas teftinm, and theſe which are uſed contra Jia 
teftun; mall therefore firtt treat of theſe Objadions which are uſed contra Penſonas / gm. 


m. Wirxzsszs are not ac ütted with wr f they be not e che King's Unlaw, X 
| "which we interpret to be ten Pounds; and becauſe. no Man can know the Value of ano 
ther's Eftate, this Objection is found therefore only probable! by the Oath of the Witnef 
himſelf, as was found in the Caſe of Rochead: aging 2 of December 1668. But this 
ſeems ſtrange, for ſince the Law is; Jealous, that he will depone unjuſtly, why ſhould it be- 
leve him as to his own Qualit ? And therefore 1 thinks that in criminal Caſes, when the 
Hazard is fo great, the being known to be an actual Beggar; ſhould be pn 25 Ne, to 
cal. a Witneſs, without referring the ſame to the Witnets u. Gath. 


why 


Tals ObjeQtion is founded upon the Festen pte, that ſack as are poor, are n 6. 


Impreſſion. And ſuch as are poor, are expreſſy repelled from bei Wugeſtes, b * 
cap. Kat. 2. Rob. and they were likewiſe repelied by the Civil Lav. 00S 4 + 


W. Won u, fegvlariter, are not Witneſſes, neither in eiril nor eimitia Caſes with ; 
nor ſhould they make as much Faith with us, iv criminalibus, as is allowed by the js 
Law and Doctors, ſeeing with us they ate excluded from being Witneſſes even in civil Caſes, 
o, 4 for tiori, they ought to be rejected in criminal Caſes; for albeit the Doctors allow them 
ſometimes to prove in civil Caſes, ye Bug they reject them in the ſame Cauſes, when they are. 
| Te purſued, as in furto, &c. Farin. queſt. 56. nam. 3 1. And by an expteſs Act, 
ee, 1661. the Juſticẽs ordainad, That d Homes ſhould be examined os Witneſſer in 
— for the future, except ex officio, & cum nota; and that ſame Day they received E. 
aeth Watſau, as Witneis in Theft againſt Bur utßeld. 2 Women are ſbinetimes received 
Vinefſes * ſome Cafes, ob atrocitarem TOR as in Troy by an _ Act of Sederunt 
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1591. and in Witchcraft moſt ordinarily, as is to be ſeen by the Books of Adjonrny 


cis, becauſe of Scantneſs of Probation 5 and ths. they were receiy 
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Rule, that mulier in criminalibus teſtit 
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learn them too much Confidence, and make them ſubject to too much Familiarity with Men, 
ey were neceſſitated to vague up and down at all Conrts, upon all O- 


„ ITY 19 5 l. r 3110 91 >. | L f 340) $3 ELL) £4: by * Fg * 4 wid e 3 1 
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* M. NOR, if they be paſt fourteen Years of Age, and no otherwiſe, may be admitted to 
be Witneſſes, by the foreſaid Act of K. Robert. And it being alledged in the Proceſs of Mar. 


\ 


garet Wallace, 1622.\:that Margaret Graham could not be received a Witneſs, becauſe. ſhe 
was not paſt-eighteen_Years of A2 this was repelled, becauſt a Teſtificate bore that ſhe was 
paſt fourteen Years of Age, and in ght be mann d. The Reaſon of this ObjeQtion, is, becauſe i 
nors,underfiand not to anſwer all ' Circumſtances, which muſt be neceſſarily conſidered b) 
the udge, nor yet the Nature of that Oath, which ſhould overaw them, an they are yery 
ſubject in their Youth to Corruption, A clear Inſtance whereof I ſaw. my ſelf, in à little Boy 
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gainſt 7owje, who after he was received, did firſt depens many Improbabilities, and ſeem- 
ed terrified with every Queſtion, and thereafter' confeſt that he was bribed with a ye 

mall and childiſh Bribe. In many Caſes likewiſe Witneſſes are to depone upon that which 

requites Judgment, as in N Self- defence, Ratihabition, Sc. And in theſe Caſes, it is 
requiſite that: the Deponer be of a more advanced Age than fourteenm. 
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pe VI. By that Act likewiſe of K. Robert, ſuch as are furious, Adulterers, Robbers, Thieves, 
Perjured, Scourged, and Servants cannot be received Witneſſes, nor yet Laicks againſt 
Churchmen, nor yet Churchmen againſt Laicks. Whereas, according to fe Canon Law, cap, 
de cætero, decret. de tęſtib. Laicks are forbidden to be received againſt Churchmen, /ed non e 
contra. The Reaſons of which Conſtitution, are given to be, partly the Reverence due to 
Churchmen, and partly the Hatred whereby Laicks do perſecute them: But this Objection 
is juſtly reprobated by our Cuſtom, by which likewiſe Servants are received to be Wit- 
neſſes, notwithſtanding of the former Law againſt it, but not for their Maſters. But whe- 
ther he who hath redeemed himſelf from Juſtice by a Remiſſion, ſhould be received a Wit- 
neſs, may be controverted; and that he ſhould not be received, may be argued. 1. Becauſe 
of this Law of K. Robert, which doth expreſly repel him. 2. A Remiſſion takes not away the 
Guilt, but is only a Defence againſt the Puniſhment, L. fin. C. de gener. abolit. & ..- 
mel malus ſemper præ ſumitur malus, which wicked Diſpoſition cannot be altered by a Remif- 

on; and fince the King cannot make a Man good, it follows that he cannot make him a 
ſufficient Witneſs, 3. It hath been tound by ſeveral Deciſions, that a Perſon convict, and 
brought off by a Remiſſion, redempras a zie, as this Law calls him, hath been therefore 
ſet from being a Witneſs as in the Caſe of To/ioch, who was condemned as a falſe Notar, 
on was thereupon ſet from being a Witneſs in the Proceſs for burning the Houſe of 

'rendraught ;and'yet'I my ſelf have objeQed this againſt an Exgliſb Captain, in Arles 
Caſe, but it was repelled. ' But to reconcile thoſe two Opinions, I think we ſhould dittin- 
guiſh betwixt ſuch as make uſe of the Remiſſion before they be conyict, and theſe who 
are con vict, and thereafter make uſe of the Remiſſion; for theſe who propone upon the Re- 
miſſion, do eo ipſo acknowledge the Guilt, yet that it is only ficrione Juris. And therefore 
the foreſaid Law ſays copulative, that convifts & redempri a juftitia non poſſunt eſe teſter. 
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Gol rixzss which cafts a Man from being Witneſs, muſt be proved by a Sentence, 95 
and it was not found relevant, that the Theft was offered initantly to be proved, the 10 f 
February 1673. in Aſbinti Caſe : But it would appear, that ſometimes the Theft is fo 
recent] committed, that there could be no Time for conyicting him; and yet it were hard 
x Perlen ſo guilty, cannot be received. The ry ed alſo of a criminal Purſuit a- 
inſt a Witneſs, ſhould caſt him, if it was iritented | efore his Citation to be a. Witneſs, 
ele every Witneſs might be caſt by intenting a criminal Purſuit againſt him. 


VII. Tazsz within Degrees defendent, by. Blood, or Affinity, are likewiſe repelled by 
he toreſaid Act. Degrees defendent are, by our Law, the fourth Degree, or Couſin Ger- 
— i exprefſed in the fore ſaid Chapter, and this Term comes, in my Opinion, from 
me French Word deſendre, to forbid, ſo that Degree defendu, is the true Expreſſion, though 
we ſay defendent, Corruption of the Word. Excomanicated Perſons cannot by that Law 
be Witneſſes, nor uch as are Incarcerated : «Yet de practica ſuch as are incarcerated, are re- 
ceived, except they can be caſt by ſome other Objection; nor ſuch as are accuſed for a 
ming] Cauſe, during the Dependence of the Proceſs ; nor ſuch as are of the Piirſuer's 
Counſel : Which ObjeQtion is, de practica, called the giving of partial Counſel, and this is 
only proved by the Detender's own Oath, properly . Jer the being preſent at a Conſultation 
ich the Purſuer, or the ſoliciting for him, are likewiſe Branches of partial Counſel, and are 
ade by NAME 88 „ 


VIIL pounzsriex Servants cannot be received Witneſſes for their Maſters, albeit the) 
may againſt them, but if they be not Servants the Time of the Depoſition, they may, ex- 
cept their Maſter hath put them away doloſe, that he might uſe them as Witneffes ; but it 
may be contended, that if he put them * ſince the Citation to de ne, they cannot be 
Witneſſes ; nor removeable 'Tenants, but Tenants having Tacks, or Cottars of their Te 
- nants, de practica, are ſtill received, becauſe the Law preſumes they are not fo liable to the 
Maſter's Impreffions; and yet it is generally ſaid in the former Law of K. Robert, nec _aliquis 
tenen t erram de eo ad ſir mam, vel ad annuum redditum. And Farin. doth regulariter conclude 
that colonus non admittitur ad teftificandum pro domino ſuo; and yet Gloſſ. ad cap in literis ex- 
tra. de teftibus, adheres to the Diſtinction allowed in our Practice, and concludes, that, aut co» 
loni ſuni tales quibus imperare poteft dominus, & tunc repelluntar, alias non, ſed iis tantum 
cFereditur. Farin. is likewiſe of Opinion, that thougl Vaſſals who are not ſubject to the 
Juriſdiction of their Superior, may be received Witneſſes for him, yet that where his Superi- 
or babet merum's mixtum bo ours in vaſſal los, the Vaſſal there cannot be received Witnefs for 
him; but with us, Vaſſals of! 1 are received Witneſſes for the Lord of Regality, which 
ſeems very unjuſt, ſeeing, as Farin. there obſerves, dominus in tales vaſſallos minacem terro- 
rem & tinorem incutere pot f. „ | 


Pl 


IK. Troven moveable Tenants cannot be Witneſſes, yet Cottars may, as the Cuſtom 
now runs, whether they be Cottars to Tenants, who are not receiveable, or not, 11 De- 
cember 1632. for our Cuſtom thinks Cottars independent. Yet I conceive, if this were 
well debated, it would be found, that where the Tenant is not receivable, neither can 
his Cottars, eſpecially in criminal Caſes, where exact Probation is requiſite; for it is not 
imaginable, but that the Cottar will ſtand in aw of him whom his Maſter fears. 


XK. Hz who was Sharer in the committing of the Crime, with the Perſon accuſed, or 
 ſocius eriminis, cannot be received a Witneſs, nor yet he qui fovet conſimilem cauſam, or 
who may win or gain by the Event of the Purſuit ; but in Falſhood /ocii criminis are 

| Fark Witneſſes, becauſe without -theſe that Crime could not be proved: And thus 
Bare 


being accuſed for forging a Bond and e the Witneſſes who ſubſcribed 
the ſame at his Defire, without ſceing the principal Party to whom they are Witneſſes, ſub- 
28 were received to prove the Falſhood, and the Forger of the Bond was alſo admit- 


j 
1 
— 


(| 


I the Purſuit of Charles Robertſon," it was alledged that /0cii criminis might be Wit-« 
neſſes where the Puniſhment was pecuniary, & /entenria non irrogabat infamiam ; for 
the Reaſon why ſociũ criminis were not admitted, was, becauſe 'they' were infamou sc in- 
tefabiles, To which it was anſwered, that the Reaſon was, becauſe they were under Fear 
of. the Purſuer, and there was greater Reaſon to repel them in ſmaller Crimes, than in 
arocioribus; ſeeing in theſe: leſſer Crimes the Commonwealth was not ſo much concern- 
ed, which was the Reaſon why the Stridtneſs of Probation was relaxed in Treaſon, Sc. 
and in theſe the Pannel might be forced to depone, but could not in greater Crimes. 
In reſpect of which Anſwer, the Tales "ee 9 of March 1671, would not admit /ocios 
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criminis though in a Delia, which was only puniſhable by a1 ecuniary Mulct, and thor, 
they were not found to be /ocii by a Sentence, ſeeing their being elt was offered ton 
proyed by their own Oaths 3 and by the foreſaid Statute, focrus criminis and. infamis "iY 
two different Objections, which had been unneceſlary, if ſocius criminis had been only re. 


pelled, becauſe he was igfamis. 


XI. Ir is ordinary for ay Perſon who is purſued for a Crime, to raiſe a Reconven. 
tion, and to call therein all ſuch as Defenders whom they think may be led as Winer 
ſes againſt them; and it is ordinarily controverted, whether in ſuch mutual Purſuits 6, 
auticategoriis;they may be K Witneſſes. To which the ſolid Anſwer is, that though it 
ſeem that they may, becauſe elſe it ſhould be in the Power of the Perſon aceuſed, to ſet 
all ſuch Witneſſes as may be led againſt him, ſeeing he may raiſe a Reconvention, or, it 
may be, intent the firſt criminal Purſuit > 1 | and call all theſe as Defenders, yet it 
is thought they cannot be received Witneſſes, until that Proceſs depending again chem. 
ſelves be firſt diſcuſſed ; by the Event whereof it may appear, whether that Purſuit be 
juſt or unjuft : And by the former Law of K. Robert, none can be received Witneſſes, 
againſt whom there is a criminal Purſuit intented. Notwithſtanding of all which, I have 
ſeen the Lords receive Witneſſes in this Caſe, but cam nat, © 


 Wirnzsszs who may be received, are called tefer habiler, and they are diſtinguiſh. 
ed into idoneos or ſufficient Witneſſes, or tees omni exceptione majores, who deſerve yet a 


further Are of Faith, and againſt whom there is not only no Objection, but even no 


Suſpicion, & teffes optimæ opinionis, Who deſerve the higheſt Degree of Truſt. Sometimes 


Ukewiſe, Witneſſes are received though they be not altogether Hhabiles, and theſe are called 


- 


- gainſt the Witnelſes be ſuch as make the 


# 


=. 


alledged to be maleficiate by her, albeit the Libel: was not raiſed at the Inſtance of 


with us, .te/fes cum nota, who in our Law prove not fully, either the Libel or Defence; 
albeit by the Civil Law, 28%, inhabiles were admitted to exculpate or prove a Defence pro- 
poned for the Pannel, if there did not ly Preſumptions of Guilt againſt them. 
XII. Is a Witneſs was not hahilir to be a Witneſs when the Crime was committed, he 
will not be admitted to be a Witneis, though be be batilir & major at the ſame Time 
f his Depoſition; becauſe a Witneſs muſt be ſuch as did then know what was done: 
2 was repelled in the Proceſs againſt Cant, the 10 of September, 1666. 


Thus ilſo 

XIII. Ir is oft-times. controverted with us, if ſuch Witneſſes as could not be receiv. 
ed at the Inſtance of the Accuſer, may be received at the Inſtance of his Majeſty Ad- 
vocate. Which Queſtion may be anſwered oo theſe Concluſions. t. If the Objections a. 
gainſt V | the Witneſſes inhabiles, as that he is Minor, or 
infamous, then theſe Witneſſes cannot be received at the Inftance of the Fisk;- 2. If e 
Objections be ſuch as tend to caft the Witneſſes, merely becauſe of his Relation to the 
Party wronged, as that he'is Servant, or within Degrees defendent to the Party wrong- 
ed, then though the Party wronged inſiſt not, yet theſe Witneſſes cannot be received, 
if any Advantage may accreſce to the Party wronged by their Depoſition, except he de- 
clare, that he ſhall thereby reap no Advantage, and except the Crime be ſuch as did no 
Affront to the Party injured, for eo caſu, it is ftill preſumed that his Relations will re 
tain a private Grudge or Malice, whereupon they may prejudge in their Depoſitions, 


both the Truth and the Defender; and yet ordinarily with us, the Relations of the 


Perſons injured, are received at the Inſtance of the King's Advocate. Thus Neilſon was 


received againſt Margaret Wallace for Witchcraft, though he was Brother in Law to M. 


col who gave Information in the Dittay, becauſe the Summons was not raiſed at his in- 
| ſtance, the 20 of Mar cb, I 622. And Jet in that ſame Proceſs Stirling was not admitted to 
be an Afſizer, becauſe he was Brother in Law to Meir, who was oße of theſe who wa | 
or any of his Relations, which I think both irregular and dangerous. - 


Ar ir theſe be relevant ObjeQions againſt Witneſſes, yet if the Proponer of the 
jection cite them alſo. at his own Inſtance, eo h% he acknowledges the Witneſſes t be 
biles tefies; but ſometimes, he may notwithfianding propone Objections, even againft thoſ 
bimſelf cites, 2. g. though I cite a Man to be Witneſs for me, yet I may ſet him from he- 
ing Witneſs for my Adverſary, becauſe he is his Brother or Servant. © © 


NIV. T'xz ObjeRtions contra difta teftium, ate Singularity and 'Comtrariety, and the no: 
giving a feen can n b EET Ne TE OY 99: 


Su. 


this Singularity is divided in obſtativam, adminiculativam, & diverſicativam. 
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= 40s obflativa is in actu non veiterabili, an Inſtance whereof they give in Suſanna 
ir 3 Ken who deponed upon the ſame Adultery, but differed in the Place, 
d therefore did not prove. And it is a general Rule, that where the Crime is not re- 
_ *-orable, or reiterated, that two Witneſſes varying upon the Time or Place, as if one ſhould 
5 a Man were murdered at Edinburgh, and the other at Haddingtoun, theſe Depoſitions 
eld not be conjoyned tbr” porn h 8 : 


7 : N 


7 * 
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/ 


cen luritar adminiculativa is, where the Witneſſes do not concur in their Depoſitions, 5 
by . r es Os eorig tht a Hor FC 

2 ſtolen, one ſhguld depone, that he ſaw. the Thief go in without an Horſe, another | 

* him take the Horſe, but no more ; which Singularity in Depoſitions, doth not hinder 

E * Witneſſes to prove, neither by our PraQicks, nor in the Opinion of the Doctors, 


non laritat diverfificativa is, when Witneſſes depone different Acts, as in a Crime which 
„ ric and thus the Adultery againſt John Maxwe/ was found by the Lords to be 
fufficiently proved, though one of the Witneſſes deponed only upon an Adultery com- 
mitted at one Time, and another of an Adultery committed at another Time, February 
1666. For the Lords thought, that if one Witneſs ſhould peep in through a Hole, and 
fe Adultety-committed, and thereafter another Witneſs ſhould peep in, and ſee the A- 
dultery likewiſe committed, yet they were conteſtes, and did prove ſufficiently, etiam ad 
aan mortis infligendam,/as was found in the Probation of Adultery led againſt George 
Loew » : But in my Opinion, this Caſe differs from the former, for in George Sin- 
ons Caſe, both the Witneſſes concurred in one Act, but they did not fo in the Caſe of 
hu Maxeel, and therefore though the Depoſitions were conjoyned againſt him by the 2 
. jou for ſuſtaining a Decreet of Divorce, & it were hard, that theſe different Pro- 7 
 bations could have been conjoyned, if the Caſe had been criminally purſned, as is 5 
elear by Farin. ggf 64. de oppoſtione contra exam, teffium, num 5. 
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XV. Wirnzsszs who depone Things that are contrary, do not prove, if that Con — | 
_ qeariety be in Things that are ſubſtantial; but though they differ in ſome extrinfick Cir- | 
cumſtances, Jet they proye, & oerba ſunt improprianad, ut teftes concordentur, & etiam 
N concordar 1 lebent aliqando a ; judice per enterpretationem TL upptetrvam : Bat though Contra- 5 
riety be a great Defect in Depoſitions, yet too formal an Agreement amongſt the Witneſ __ . 
ſes, who depane all in the very fame Words, & per pr meditatum ſermonem, 'is per, . | 
2 


- 
% 


x | if two or more Witneſſes.ſhould tell over a long Story in the very ſame Words, as 
Y XVI. Lawizxs have taken ſo great Pains to ſecure the Lives of poor Pannels, that 
A | they will not believe Witneſſes, though e except they can render a ſufficient cau- 
ſa ſcientie, if the Thing deponed fall under Senſe, as the ſeeing a Man killed; if it fall 
not under .a Senſe abſolutely, as that a Perſon was drunk, mad, or reputed a Thief, Sc. Be- 
_  _twixt which two there is likewiſe this Difference, that in theſe Things that fall not under 
Senſe, the ratio ſcientiæ muſt be given, whether it be asked or not, becauſe in effect it is the 
ratio ſcientiæ, and not the Depoſition, which proves in that Cale. — *' PF, 


Wirussszs muſt in our Law be received in Preſence of the Pannel and Aſſize, that 
the Panne fs Preſence may overaw the Deponer, and that the Aſſize may judge by the Depo- 
ner Countenance, Geſturet, and Aſſurance, how far he ſhould be believed ; and Advocates 
are to be preſent, that they may interrogate upon Emergents : And this is much juſter than 
the Laws of other Nations are, who allow neither Advocate nor Party to be preſent, whilſt 
the Witneſſes. depone Games. de delitt. cap. 1. num. 65. And in this alſo we agree with the 


VVII. Wirmess:s ate ſometimes received in crimmalibus, ad futuram rei memoriam, 
for the Defender, but never ſor the Aecpſer, and that becauſe the Accuſer might blame 
© himſelf for not purſuing ſooner, which is not in the Defenders Power, and tefibus non 
_ tefimontis_creditur,. whereas Depoſitiony'ad futwram rei nemoriam, arè only tęftimonia: And 
Jet with us, the: Juftices:fometumes declare in Court, when they eontinue Diets, that they 
will receive the Depoſitions of Witneſſes to ly in retenti-; but this Form is not allowable in 
my Len except both Parties conſent, becauſe, by A& of, Parliament, all Probation 
ſhould be led in Preſence of the Aſſizaze. Lt 7» - 


cr 


XVII. IT was a DefeR in our Law, that albeit it allowed the Pannel to object 2gainf 
3 Witneſſes, yet it did not allow him to cite Witneſſes to prove his Objections; As 


tt for In- ' i 
2 ' | 


ſtance, : 
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| ance, if the Purſuer adduced a Witneſs, who was convict of Theft by a Sentence at 

CN Aberdeen, this would be relevant, but the Pannel could not prove his Exception, both be. 

3 ©. cauſe the Diet was peremptory, and becauſe. he was not allowed to have a Diligence for 
3 proving thereof; for Remedy whereof, by the 11 Article of the Regulations of the Juſtice. 

5 court, it was Ireen that when the Libel or Summons of Exculpation is executed, the 

Names of the Inqueſt and Witneſſes ſhould like wiſe be given to the Defender, to the ef. 

fect he might know what to object againſt them, and Diligences are thereby allowed him for 

roving his Objections. Againſt this Artiele it was murmured, that firſt this would be very 

| Aiſficule 3 for the Purſuer could not know what Witneſſes were to be adduced, and much 

leſs what Aſſizers might be preſent, for they could not alſure their Attendance. 2, This 

mi 1 prove 4 Mean of corrupting Witneſſes and Aſſizers, who, if known, might be pra- 


- Bur to theſe it may be anſwered; that no Man ſhould raiſe 'a criminal Purſuit to vex 
Men in their Fame and Fortune, till he were ſecure that he could prove his Libel, which 
infers neceſſarily that he knew the Witneſſes ho were to be adduced; and ſeeing the 
Purſuer might cite 45. he might be confident, Fifteen of them would obey, and be ſo wiſe ss 
to evite the Penalty ; and this Objetion would tend much more againſt all Continuation 
of Aſſizers for a whole Year, which is very ordinary. To the Second it may be anſwered, 
that either the Witneſles to be adduced, are honeſt, and then there is no Fear of practifing, 
or they are falſe and obnoxious to Corruption, and then they ſhould not be received at Ki 
And it were inhumane, that a Man's Life and Fortune ſhould be laid open to the Depoſiti. 
ons of theſe, whom the Law durft not allow to be known, for fear of being bribed and 
corrupted: ;.and this Inconveniency could hardly have been evited before thir Regulations, 
for ordinarily the Defender knows who- were * qe and needed ſuſpect that none will 
be adduced who were not preſent. As likewiſe when Diets are continued, as frequently 
they were, the Witneſſes were ſtill known, but theſe Jealoufies are by very much leſs dan- 
erous, than the Inconveniencies which attend the not allowing the Panuel to know what 
Wineltes are ſuſpicious, and ſhould be declined. And our Law ſhould either not have al. 
lowed Objections againſt Witneſſes, or eiſe ſhould have allowed a Diet, and Means for 
proving them, nam quando «liquid conceditur, omnia concedi debent fine quibus ad hoc perveni- 


XIX. I- Witneſſes compeared not of old, the Diet was immediately deſerted, but now 
Caption will be directed againſt them, and the Diet will be continued, for it is unreaſonable , - 
that the Purſuer or Fisk ſhould be prejudged by the Contumacy of the Witneſſes; but if 
two compear, it may be doubted, if, eo uh, the Diet ſhould be continued, for two, are 
| ſufficient for proving the Libel, but becauſe more Witneſſes than two are oft- times requi- 
ſite, there being many Circumſtances to be proved, therefore it ſeems hard, that the Diet 
ſhould not be, even eo caſu, continued: And at other Times there may be Objections 
which may caſt ſuch as.are preſent, and therefore the Juſtices continued the Diet againſt 
Braco Gordon, the 11 of November 1671. becauſe the Defender would not declare that he 
would uſe no Objections againit ſuch as were preſent, rt... 


9 


 Troveon regulariter the Juſtices will grant Warrant to apprehend and ſecure Parties 

who are ſuſpect of Crimes, till they find Surety; yet —— ed to ſecure or attach ſuch 
as were Cited to be Witneſſes, leſt thereby they ſhould diſcourage: Men: from compearing 
to bear Witneſs, December 1672. in ahſwer to a Petition given in by the Marquis of Mon- 


XX. By the Cuſtom, both of the Council and eriminal Court, ten Witneſſes are allow- 

, ed to be cited upon every ſeparate Matter of Fact and Article of the Libel; and no more, 
to evite Confuſion ; nor want there Precedents for the Number of ten in this Caſs, fince 
cap. 5. legir Maximilie, inque eam rem is qui hac lege judicium dederit teftibur;  publice dur 
—_— taxat, in res fingulas decem denunciandi poteftatem-facito :- And I find in Falerms Probus, 
| — this to be an Article edicti prætorii, teftabu n duntduat decem denunciandi pote/tatem 
faciam, to which Number W'itneſſes are ſtinted by a Statute of Tewi XII. of Frente, 
Langlæus Sæmęſtr. lib. 3. cap. 5. from which Statute: our Cuſtom ſeems to have flowed. 
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0 N ru 1 K 5 is kde uſed with x us, 8 — ings Perſons do oft 

- times GY: 1 whilſt ' others who are frail and timorous, confeſs, for 
Lentz 6 ene, Aud it is competent to none, but to the Council, or 
dale; and, therefore they found, that Sir William Ballenden, 
5 — it was alled 23 that this was neceſſary ſometimes 
knowing the 5 — wont the rs, though and might be neceffary and allowed in ſome Caſes 
to ip: Sodie for. the Good gf the Commonwealth. And the Conncibare fo tender in Torture, 


many Preſumptions were adduged againſt Giles Thyre En ſuſpected or 
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dged; that Torture is intended for bringing 
7 5 if he had confeſt, ſo he ſhould be 
me the Torture, if they were not perſwa- 
twould confeſs; and not endure fo much 
154 Inga tion: would be the:Qccalion of much Sin, and 
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5 before e £105 I0 MAY v3 5 


«4, . N ot my | 


< 


105 11 I 1 


th a Lie in their 


Council, ano 666. if the Weſt-eountt 
-Semtenes, be med N — wot 

could not, 2 1 1 
a, that even after de ntence, e ee 
1 . 4 9923 pale: BOTH SEV : ie] 
t ni 108 £4; 42.5 


7 IF 1 8 * * 1 . 
* a 31 Ls * : af 5 ig 3 A * 5 > 
# * 
OT TNT 

7 343 BAY # * 

* 7 
"=. 4 

1 

. 


ys Al Lay len 0 
m nee ke 


* 7 2 


„ 0 11 84 157 


1 2 
* N 8 L. GS. F. Fi 40. 
© ſuch as are under ourteen. : Perſons v very a SG 
: ad. Silly, — ck ſome extend- 
00 dine, e 24: 264 
34 tp e e DEI) reel 0 * bn ht 8 
. Marderers, bur 
— oy Acre. ;puniſhetl::Jeportatione'' in inſulam, 
they, are pu according to the e 'of be 


1 * * e e 1 7 . X 5 ae "PATE 


14 10 * enden bong. r. 733 WER? 404 bonn 45 Torr: bee e e Fx! 
Vai 85 ins I on n be abr, N „ Jie 2 3 n voll . DEE 
* Jef "gy 1 WEI 3005 13 rn bent n ampel lun 315 0 ** 
. © dl n dc EAR e 8 Salz FE u e ne eee iI E 


* 


: "I 


* 


a 


2 


— £7 ff 


- - 


A ITLE * oy 
Of Remiftons. 8 * : ; a 


7 IJ i 5 AY x I 


. who uſes 4 Remiſſion, auer, the . 


3. For what ſhould no emiſſions ö granted th 
; 4 Letters of Slaner and " Aſithments, whew ee 
5. "I — are cr rey by way + zue. 


* 
2 4 * 
5 0 
1 $ 4 
Ft * ks 7 * 
if 9 


n E * the 1 * * bis: Ae he 1 gur, rin and the 
- Puniſhment we gp by 2 can FEA 75 3 the 2 7 N the Cows 

. T HE 17 cone retired cher by wy f Gr ob ; or of Tate Retain 
By modum 1 e * called a Remi en. e e 


4 


4 
2, 2 


I Rim 18810 chen is the Pardon of the Crime, 4 cas allowed: ty the > Sov | 
and it may be given, either before or after the Manag: is convie. | 
Is ig be given before Convidtion, che bung by by making uſe Au. doth 5 n 
knowledge the Guilt, and if he do not acknowledge the fame, the Remiſſion is null, and wil 
not ſtop the Execution, as was found in Alexander Kennedy's Caſe; and this is a' receiy- 
ed Maxim with us: Yet ex ſententia doctorum, non videtur E crimen, qui gratia * 
Alexander Cyncil. 70. Boſfius de remed. ex clem.” num. 29. non judex dicere ei 
ea uti, oporret Fatear is delictum, aliar non uteri ; yet Baut tells us, that by the Fulle 
of Milan, he who uſes'a Remiſſion, muſt acknowledge che Crime, ibid. But our Law th in 
its foreſaid Maxim, may be recontiled:with theſe Doctors; for even with us, =o taking 
a Remiſſion doth not prove the Crime, ſince that may be done ſome time rather upon the 
. of Security than Guilt, &. licet ſe rodimere u le; and therefore Braid - Ken * 
an Adulterer, was not declared; Mnuary 1662. by the Lords of  Seffion, there being 
no F COD of the ee y, but the Adultefers ling a" Remiſſion's i the wk 4 
* * was- N 


, 2 4 


copuitions — ne = Hot ws e and therefc 
the Remiſſion be granted upon a op eb we wing (es nc Will rhe a Bil flo the 
ſame; till his Ma Sy s further Pleaſure be known, as they did in Murray of Burghton! 
Caſe: — ids the 13 Act, ro Part. Famer VI. the Writer of ſuch $igr es ſhould 
ſabſcribe his Name upon the Back of the Signature, to the end that he may be anſwerable, if 
" contain an thing that is unallowable; yet the ſaid Remiſſion granted to ur gbtoun, was ſu- 
ſtained, ir had'not been ſo ſubſeribed when it paſt his Maſeſty's Hand, yet being alledg; 
ed to be in Defuetude, but, rather becauſe the Wia ung thereafter ſubierib va . 1688. 
And theſe Remiſſions larenordained to paſs the great Seal, of defign that the Nd 
be a Check upon them; but if they paſs the Seal, they" cannot be recalled tanquam ff. 
rentitia, Boll. ibid.” num. 36. forj ſays he, they are . to be preſented in ſenatu 5 font ſur⸗ 
ve tia, & ut inquratur; and therefore it is appointed by the x AE, Famer NV. Park, 
cap. 62, that the Remiſſion ſhould contain the greateſt Ctime r which” the Remiſſion Is 
craved, and if the greateſt Crime be not expreſſed, the general Clauſe remitting all — 
will not defend againſt a Purfuit for any Crime that is 17 7 the Crimes 17 
in the Remiſſion, ſuitable to which Eawiers aſſert, that; qui new Miet non folum 
delitum exprimere, ſeu & qualitates ejur alite- 44 valet, — depet er 
Prinere omnia actifia je eparata, Boll. ibid. num. 33. 8 


Ill. Rx 1 8810x8 ſhould not be granted for Slaughter e; . wy 
forethought Felony, Kat. Dav. II. cap. 50. where it is ordained, that no Remiſſion 1h 
be granted for Homicide, till Inquiſition be firft made, whether the Slaughter was commit- 


ted by forethought Felony, and if it was ſo committed, the Remwiflion ſhall be null, & hoc 
con- 
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: _—_ rex; as 1 Text om "This f is Fan 1 4 KY Iv. Parl. 6. tap; 63. PPV : 
At bs. declared to endure till his Majeſty recal the ſame, . and yet it is reputed a tem- 
Act; and notwithſtanding dere Remiſſions are ordinarily paſt for Murder, as 


y 
the Earl of Cathne/Ps Remiſſion 1668. againſt which this was ID but re oy, Yet 
45k aud other Places, this Law is ſtill in Force. n 82 


No Remiſſions ſhould be granted for burning of Corns i in n Stacks or Barns AR 18, ; 


I, J Famer V. Which 228 is not e and et. 2 is not obſerved, as was found in 
SL foreſaid Remiſſion. N . 


Art Remiſſions mould be nn and ſubſcribed. by the Treaſurer, 5 et in 


Books, James VI. Parl. 13. cap. 169. Albeit his Majeſty may remit what Injur is 
3 oe, againſt him, yet he cagnot bes thereby the Inca of third Parties, | his 
Satisfaction is by the Eilan called reparatio damnornm, by us an Affithment ; and the Ob- 
tainer of the Remiſſion muſt find Caution to refound the Party injured of all his Damage 
and Intereſt, within forty Days after he produces his Re miſſion, elle his Remiſſion is null, 
d 15. Parl. 14. James 1. 48 136. Parl. 8. James V. and Act 154. Parl. 12. Yames 
VI. But theſe Acts are” onl temporary. But by the 4@ 174. Parl. 13. James VI. Re- 
miſſions granted to any erſons paſting to 53 Horn, for Theft, Rief Slaughter, Burn- 
ing or 'Hatſhip, are declared null, if the Party leſed be not firſt ſatisfied : And albeit 
It would ſeem by. this Act, that Aſſithment ſubſequent to the Remiſſion, is not ſuſſicient; 
ass . of the Ac! * that the Remiſfion thall be of no Au till the Party, leſed 
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tified.” 


Ber i nb br wele Ads it is de profiles” ve da rous to challen e a2 
Remiſſion, 3 am informed, that one of the learnedeſt e 1155 Time, was T 
to the Caſtle för“ mp he King's Power in granting a-Remiffion for beating g. 
Yet I find a Remiſſion produced by ty Bell, quarrelled as null, becauſe, 1. It was given 
for murder ing Chrifopher Irvin, aud fo is 2015 by the forefaid AR. 2. The Remiſſion 
mould contain the 5 reateſt Crime, and Slaughter is not ſo great a Crime as Murder; nor 
was the Quality 77 4. Felony expreſt. 3. It was not ſubſcribed b ny Treaſurer. 
The juſtices de fo give Auſwer. But I find not the Perſon was puniſhed, 1643. As 
alſo Markey bells convict. for F alſhood; and having enacted himſelf never to 8 under 
Pain of Death, thereaiter he returned, and bein ns purſued for his Life, alledged upon a 
Remiſſion. To which it was auſwered, that the Remiſſion was null, becauſe he returned 
before it was obtained, an alt. the Seals, nor was it yet paſt. Upon hich the Diet was 
continued, the 23 of Pebrhb ky 1622. But it is odfervatte, that the Purſuit was here at 
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IV. II the part 2 u doch willing ran 4 { Diſtharge of al Grade 0 or tens in the Crime 
of Murder, this Diſtharge is cal Letter o Slan 2 7 85 and is called by the Doo, litera 
pacit, and 25 Plot.'c ork ih ys, that gratis Parti nocenti a Principe, non valet, nift - 
fiat reporatio Fn " Pas e babita ab beredibus off uſt. | 
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6s both by "ay common Law, and by ours, for * ours 


nee is nas! . cifying the Z7ighlands and Borders, which 


are valid though the 158 b leled! fi hed, 4G 174. Parl, 13, James VI. Which is 

introduced in 7 Ute Bed, is founded upon the fame Reaſon from 
which yd thout gratifying, or repairing theſe who were ruin- 
ed by t Perch an Sid OF that Reaſon. alſo, rex _potgft gratiari nocentem, fine 


labors ſer. pro bono reipublice, & fect ſet illud, 
ö & re —* 'B 12 ue 
good Fame, 


not ri 00 „ 3. C. de gen alolit. indulgentia, patres 

SI qudr Tera ve, n mam imm! tollit, fed * gratiam facit. And though 

think this ſno yo ire Fare reite, after they are condemned, becauſe they 

are known to have defamed' themſelves. by contra 5 e at criminal Guilt ; yet it ſhould 
ocen 


= hold in ſuch as ſeonre a ; Meir own 
les dies” he 11 Satan ty way of Jaftice, 
Tr  reſcitding the e chat ſtands againſt him as un- 
5 either fi | if the Perſqn was condemitied by them, or by a 
Review in 75 . it he was condemned there; and in this Caſe the Party is re- 
dored, not * 0 nig F 70 but Lkewiſe ” Or all his Eſtate, even Von it was WN 47 
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miſſion. It ſeems unreaſona | -not; infor 
ther ofratd, or negligent, that the Publick ſhould therefore ſuffer. 4. There 1 - A 


in all our Practicks, where Preſcription hath been ſuſtained; but on the contrary, Crimes of 
au old Date, even alter Forty Years, have been punithed. . 5, 
 mitur eſe malus in eodem genere malitia, and therefor 1 it is ult_. fer a Perkon to 
live in the n » who Will be on Bi dang. bin, elf, and 1 others 

do ſo, by his Exam e. Let for the other Bs + il», That the. only, 

of Punilkivent, is, that the Crime On pun 1 6 to prevene * rrot of & 
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neſſes can give, to take away a Manz Life. Li * N an 
will probably periſh, 15 the Defender r might. have exculpate 
his Innocence, ſo that the Fk, or any. private Kad by. 
deſign, prejudge the Panhel cf his Defe nes, agatnft the common, 
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vos or three hundred Years, to vex Families of on 8 

of Crimes committed by their Predecellors, 5. This Preſcription is very Juſtly introduced, 
to puniſh the Negligence of ſuch as will not 4 Crimes z and it is mol 4 hogs 
that ir they purſue, after they have delayed, fbr ſo long a Time, that any Purſuit thereafter 
mented, Is rather intented upon ſome ſupervenlent Quarrel and Pique, than upon the 
Account of the Crime. 6, The Fear of * e and Conſcience of the Guilt for ſo 


in the Caſe of Cain; and therefore to punfſn after ſo 0 a Time, were to puniſh twice. 
By our Law, recent Crimes are more ſeverely puniſhed than others, as Murder with red 
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bene a Deli, of leſſer Crime, in n ary Deſbncy of their Mad HA 2 | 
be excuſed a pane ordinaria z and generally the Doctors think, that the 


ſhould only be 
puniſhed except when, by their Crime, they have foxteited the Title . : 


| of Nobility, as in 
traying the Country, in Stealing, Wc. for in theſe Caſes they are to be more everely 
puni ed than others. es | I | | 


8. Enza r Merit aud Skilfulneſs excuſe ſome Crir es,and ood Succeſs ig alſo an or- 
15 Defence, as i Pa Soldier who dilpbeyed Order, Mond bee the Nia) ech Diſ⸗ 
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9. Tus who are purſued at the King's Inſtance, for Crimes committed in another 
Country, are to be more gently puniſhed, becauſe the Scandal was not given there, and ſo 
the Offence was leſs in that Country. And ſome Lawiers are of Ones, that the Puniſhment 
ſhould be ſtill les where the private Party injured inſiſts not, Cod. Fab. tit. de peris, def. 22. 
and becauſe the Scandal grows weaker as it grows old, therefore after long Silence the Puniſh- 
ment is to be moderate d, 9⁴ Ahold & T9 eln, L. 28. N b. J. | 


Pos where the Law fates a definite Puniſhment, the Juſtices) can neither augment nor 

| leſſen it, elſe to what Purpoſe ſhauld the Law ſpecify Puniſhments in ſome Statutes, and 
allow the Juſtices M Arbitrarinefs in others? L. 244. N de verb. fig. multa 4 «vp aro 77 
quantum dicat, ſed hoc ita verum, i non lege fit conflitutum quantum. dict. And fince Men 
are puniſhed becauſe they tranſgreſs the Law, therefore they ſhould only be puniſhed ac- 
* to the Law; and the due Obſervance of this, will keep Judges from being arbitrary, 
and the Lieges from being oppreſſsdd. CC a 1 4 


VIII. Wazrhzx the Meanneſs of the Tranſgreſſion, ſhould defend againſt Puniſhment, 
or ſhould only mitigate the Puniſhment, ſeems to be dubious, becauſe of the undigeſted 
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vancy ; for, as Lawiers have well obſerved, minimum non attenditur in deliftis dolofir, Cra- 
Ver. concil. 46, nec Temp cardinalis ſimoniam commiſiſſe pro re minima, fi quaſtio fit de 
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de in integrum reflit. And therefore if a Perſon ſhould be indicted for „ Ulury 

in ſo far as he took Amnualrent before the Term, if the Exceſs were ſmall, becauſe the 

Annualrent was very inconſiderable, and was taken but a Month or ſo before the Term 

of Payment, the Libel ſhould not be ſuſtained againſt him; for it is not preſumable, that 
he took that Annualrent out of Avarice, but negligently, looking upon it as no Breach of 

1 Law, or upon ſome other innocent Account, as becauſe the Debitor and he were to 


t other Accounts, or the Debitor was to go out of the Country: And thus the Council de- 
cided in the Caſe of Purver, anno 1666. | N | 
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can no more mitigate than they can femit. 3. Though Cuſtom be equivalent to Statute in 
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et in Caſes where the Puniſhment depends upon Cuſtom; as Theft, I have 
often ſeen the Council alter the Puniſhment from Death to Baniſhment: But it were ſurer, 
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F T E R Probation 3 is led, the Aﬀfre | is | wat with = return wait Opinion 
which may be called their Sentence, and this Sentence is called a Verdig, of or 
4! veradictum, nam ſententia pro veritate baberur; but that which is properly the 
Sentence in a criminal Cauſe, is that Deliverance of the Judge, whereby the Pannel is con- 
demned and puniſhed, or abſolved from all Puniſhment; and this Sentence is in ' Criminak, 
by our Stile, called an A ef Conviction, or an Ad of Abſolviture: But acta, in the 
Stile of Lawiers, expreſs only the middle Acts of the Proceſs, acta judicialia, but not the 
Sentence. Sometimes likewiſe the criminal Sentence is in our Law called a Boom, e elpeci- 
ally in Forfeiture z yet to ſpeak ſtrictly, theſe two differ, for that Part of the Sentence, which 
finds the Pannel guilty, or innocent, is called the Act of Con viction or Abſolviture; but 
' that Part of it, which irrogates the 2uniſhment, is called the Doom, and theſe 'Two are 
'. ſometimes ſeparate, which falls out when a long Time intervenes betwixt the finding of a 
| Perſon guilty, and the pronouncing of his Puniſhment ; but ordinarily they are n 
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VIII. I- the Defender be abſent, then upon an Act ot Adjournal, he is to be denounce. 
25 Rebel, or outlawed (as the Exgliſb and our old Statutes call it) and though, if the Puniſh. 
ment be capital, or the Fine be for his Majeſty's Uſe, the Clerk of bs full ect an 
only write the Letters; yet it the Fine be to be paid to any private Perſon, any Writer 
to the Signet may write the Letters: And though the 126 Ad, 1 Parl. James VI. a Points 
that all criminal Letters ſhonld not be regiſtrated as other Letters, but returned to 855 Ads 
journal; yet de praxi, ſuch Hornings are ſometimes regiſtrated in the ordinary Regiſter of 
Hornings, Likeas, albeit the Eſcheat of him who is denounced, cannot fall upon a Denun. 
ciation at the Market-croſy of Zdinburgh, though Caption may be raiſed upon ſuch an Exe. 
cution, yet critninal Letters may be executed at Edinburgb or any Market-croſs where e 
1 did fit, in which the Sentence was pronounced, Ad 140. Parl. 8. K. Famer VI. 
Upon Production of the regiſtrated Horning, Letters of Intercommuning are granted upon 2 
common Bill, paſt by the Lords of Seffion, by which all the Lieges are diſcharged to intercom. 
mune with the Rebel, which muſt be executed at the Market-croſsof the reſpedive Shire, 
and regiſtrated there, or in the general Regitter. © em 


Ho 5 © > %m 


Upon the Denunciation immediately the fingle Eſcheat falls, and after remaining at the 
Horn for Year and Day, the Liferent Eſcheat falls; which Cuſtom we have borrowed 
from Saxony (with moſt of our other Forms) for with them, / reus fugitivus in prinum fi. 
ve ſimplex bannum ſit aeclaratus, nec intra annum & diem ſe purgaverit, ſed annum & diem pro. 
rogare paſſus ſit, in bannum ſuperius incidit, vid. Carp. pract. crim. part, 3. queſt. 140. num. 80. 
From whom alſo we have our Stile of declaring Eſch eas. 


Uron the regiſtrated Horning Caption is raiſed, and if the . be deforced in 
the Execution thereof, then the Council grants Commiſſion of Fire and Sword, which is 
but a Caption for inbringing the Malefactor who refiſts the ordinary Courſe of Law. And 

in my Opinion, Letters of Fire and Sword may be granted, though the Malefactor hath 
not deforced, if it be notour that the Malefactor be not to be reduced in the ordinary Way; for 


it is unreaſonable to expoſe his Majeſty's Law to Contempt 


- 
£ 


15 and his Officers to certain 

Hazard; as in the Caſe where a Perſon is denonnced Fugitive for defoxcing Meſſengers, or 

hath convocated looſe Men, and lives in open Rapin, it were againſt Senſe, that a new 

Deforcement were neceſſary. But thir Commiſſions are never granted, — th criminal Caſes; 
. 


and yet I remember, that one was granted to'Mackintofb againſt 'Locheh, after that 'Mackin- 

| Toſh had obtained Deereets of Removing, and Had raiſed Letters of Ezection, but the She- 
Tif had declared that he durſt not eject, for the Council thought it not Juſt to expoſe the 

| Sheriff to certain Hazard. And yet the ordinary Courſe is, that the Sheriff ſhould of. 


fer to eject, and if he be deforced, then the Caſe becomes criminal; and ſome think that the 
Execution of Deforcement is not ſufficient in that Cafe, without a Sentence enſuing on it, 
and that the Deforcers be regiſtrated at the Horn thereupon. But others think, that as in 
civil - Caſes, Letters of ſecond” Caption are granted, where the firft Caption cannot take 
effect; ſo in Caſes of extraordinary Oppoſition to Authority, Letters of Fire and Sword 
are granted upon a mere Execution, that” the ordinary Conrle of Law cannot take effect 
IX. Ir may be doubted, what a Judge ought to do, if after Sentence; the Innocency of 
the Perſon condemned ſhould be convincingly cleared: In which Caſe the Anſwer is; that 
the Judge cannot reſcind his own Sentence, % rei een Tw 'agXovri avauanciolas, 
L. 56.Baſil. de pen. but he ought to acquaint the Council, that they may intercede for 
. - his Remiſſion, L. 27. de pn. L. 1. g uli. F de quæſt. The Council may prorogate allo 
the Diets appointed for Execution; but think, the Juſtices, and much leſs inferior Judges, 
cannot prorogate Diets appointed for Execution, even by themſelxes, finte. they are-funti 
by the pronouncing of the Doom, though ſome ne I de facto prorogate Execu- 
tions; and as they cannot even before Sentence remit, ſo neither can they prorogate for 
any long Time, for elſe Prorogations may be lengthned, ſo as to become Remiffions upon 
the matter. The other Side of the Doubt, viz." whether a Perſon once abſolved, may be 
thereafter purſued for the ſame Crime, is more intricate, but may be ſomewhat aleared'by 
theſe Poſitions. 1. The ſame Party cannot upon new Probation,” much leſ upon the old 
Probation, accuſe a Perſon: once aſſolied by an Aſſiae, though he may accu te A who 
aſſolied him, of wilful Error, and that even though he ſhows eren willingly confeſs: the 
Crime for which he was formerly accuſed, though Farin. queſt. 4. m 43. thinks chat he 
may be again purſued; and I ſhould think chat Confeſſion ſayoured too much ne 
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to be the Foundation of a criminal Sentence. 2. Though the Purſuit was at the Inſtance f 


1 


— 


injured, yet his Majeſty's Advocate cannot again purſue upon the Pretence of 
= ar Ms, acta, for that EY to keep People in a conſtant Suſpencè. 3. If the Purſuer , 
did collude with the Defender, ſo that the Defender was aſſolied by a white Aſſize, in _ 
fracting the neceſſary Probation ; I think in that Caſę, his own Fraud ſhould not ſecure him, 
Reg. Maj. lib. 4. cap. e calumniam provedat, Vid. cap, 2. de calluſ. de teg. But though 
the Defender was affolied by Colluſion betwixt the Defender's' Friends and the Purſuer 
yet I think the Defender cannot again be reconveened for the ſame Crime, fince he was in- 
zkocent, though the Colluſion was advantagious to him. pt) . 


X. By the Death of the Offender all Puniſhment ceaſed, except in Treaſon & crini-. 
ue repetundarum, or Miſimployment of publick Money, i» ceteris vero criminibut, ita demum - 
oro 44227 pena ab herede le pere wore, „ vivo reo accuſatio mota eſt, L. ex judiciorum, ff. de 
accuſ. So that by that Law, if the Purſuit was intented againft the Father, it might have 
continued againit the Son, to infer a pecunial Mul& ; but this laſt holds not with us, a- 
mongſt whom no Probation can be led in Abſence, _ in Treaſon : But yet I think,that 


a civil Purſuit may be ſuſtained for Damage and Intereſt, and Expences of a criminal Pur- 


ſait, even againſt the MalefaQor's Heir, as was alſo decided by the Senate of Suvqy, Cod. Ea” 8 
Tab. tit. de accuſat. F . Nang 
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the Terms eg. bs 675 1250 9950 fy Wipe. 


' lebrning all Arti and Selencey, is to 1 Firſt, 
the Terms u/ed in them, and the Principles upon which they are ſound- 
ed, with the Origins of the one, and the Reaſons of the other, A Col- 
leftionof theſe Terms and ee, 1% in Law, called Inftitations ; 
and the natura um raſie . Way of writing theſe, is by going from the 
firſt Principle to'4 Second, and from that io 4 Third, the adnired Me- 
'thod of Enclid in his Elements, though much neglefted_ by all who. 
| - have. nritten Inſtitutions of Law. in whic! \ wer only many I bing. 
' neceſſary are inſerted, as ahnt all the third Book of Juſtinian's: 
Krevers be 7 5 7 the Sabinian and Proculianizec. 
the Matter of Reſtitutions, 4 many Thing. 
Ander ſtood tl the Fourth be read. 2 


e  omitte: 4 
1 10 cannot 6 


 11T have therefore In 1008, rated of nothing ſave Terms and Principles, 
15 vthing | out. that il hs { Jang WTR” Jerring nothing hid ir controverted : In all b I 
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our þ ” ee. 2 that if any Mas un- 
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And the rs * eee Law 1 Ahn 3 of theſs ed Con Title . 

wm in which Foy all Natzons . and which they draw, by way of neceſſary Con % 
ce, from thoſe fir Principle. And under this Part of the Law of Nations, are con- 

ended the Obligations ariſing from 3 or Contract, the 1 7 of Commerce, 

. rug ma of Friſoners, Security; ot Ambaſſadors, and the, W 

Civil or Municipal Laws, are The forte La and ome. of: every Nation, or phy 
People, who are under one. ſovereign Tower. — 

4. E Romans bam t wed with rreat Rediiteſ 45 Principles of Equi ty and Juſtice, their ws Len 
Emperor THe. Catiſe d meir Laws into. one Body, which is 25 called by moſt 
polite Nations (for its 470 the Kei Law; and as this Civit Law is mucli r ed 

nerally, ſo it has pre at Iaftuence! N Scotland, EXC ept where our own'expreſs Laws or Cu- erh 
J 


e 


made 3B Body of Law of their own, tK. Faw. 


x Paper of Rome; 11 Imitation of we e 


15 which, "bectuſe it was. compiled 8 was called the Canon Law t; and tho' it ll. Ks 375 ” 


here. no poſitive. Vueficcity: as being compiled by private Perſons àt the Deſire © of the Ok? 17 


the Reformation: And becauſe hath Things in that Late, were founded u L Parl, 
Ali, and exattly Caſculated for all Churchmen, therefore that Law is & n 2 Goon Laws 
ed among us, eſp TY, in hat relates to Conſcience and Eeclefiafick Rights. © | 
UK del Ta N nd * made up partly of our written, and partly of our , ſtew 
ururitten 2 Our ait +; Fs Tie an; of 5 1. Dur fatutory Law, which confifts of of 5: Wee 


Ar of 1 A&; of Sederunt, which” are Statutes made by 
he Lords o on, by virtue 7 rricular M of Fur ſiament, impotering them to er 
make ſuch Con Inge as the api A for ordering the Procedure and Forms of ad. ade. 
miniftrating Mice; and help are called Ads of Sederunt, becauſe they are made b 755 , om, 
rds e 1 nent, b dat oy rs not 855 derly Laws, the Yegiſlative Power being the Bars ft Par 88 
rerogati de. 3. "The | | * „Which are generally looked br. 28 4 Part Reg 
4 our Law, Which, witt whe, 1 er. A AE and the other * = . Kene to be . 
oye But 0 8 old <3, our Law, by Fogel _ — the of. — 4 t. Tho',_ Ag 
0 iam atem, were origina e Works of one private Lawi Par, 2 | 
"Is Nee an "are e much — 49 by Caen. . va" 21 * 
Our Res a 2 7 Tothbre hends the Se Tra# font, pa by the. Xt ot; tug 
Seffion, which: is eon ſidered as Law, the Lords r e very 2 en own Deciſions; = 
and tho) they map, Vet hey uſe; os # 8 recede from them, except u e grave Con futerations. 
2. Our ancient Cy Gn, art of our unovitten Lam, which' Have en univerſallyreceived 
among us, the 2 5 Conſe 25 of King and Pe 1 2 ng as much” in'theſe as their e- 
"Laws : | © Tk" ſuc e Force of Cuſtom or Conſuetude, 
ding, has never been in C Obſervance, or having been, has run 
revails over the arme till it be renewed either by a Succeeding 


that if a Statute, after 97 5 $0 


into Deluetude, 


Parliament, or by @.. eee ee ue Council ; 1 for tho thie Council cannot make been 
Lows fie ee dee 22 ys 
So N Laws are Ga a gy, Vecants ne; * „ Dis but Ae * 
what * formerly was Law; and thele may bal backward, (that is to la 85 Caſer even prior Ls 
to is FAME . ve, regulated by ei thi Dug! N 25 lo orward, ee, BA 
xe only future Caſes. ne e ee e ee 31. 3 8 

nr A ANY ſhould command, not p ;effiva ade; at Rp the Re # 0 Title g add Nares- 3 


e gf the Statute, may direct a oubring nd the \ ords" 
jould be foll aloged jo Caſs. s h 805 45 ne een ee en 
ould be ſo interpreted as to "avi A urdities, * as m beſt Apt J with 

6 Keg of of the Zegifator, and Hndlgey, or general Deſign of the ds ity beſt 85 

Correttory Laws (10. we call theſe Mich. abrogate or "reftritt former Loet) are to be g. 

* inter. Bog for we ſhould. regede as little as can be from received-Laws, 2 
to be extended, and the Parity of *Rea/on often" prevails wich ou Fwvounabls b 

ales that are e ON, or ſame Prada with what is e Laws,” 
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＋ 7 8 vi N G 2 EY hey 1 © DE! i Method. 4 to the end ate m be 
| dle Difference ound betwixt the Cipil n FE our as is poſſible, nay ” ak 
-iſdiftion of K 1. Reader may not be diſtracted by different I do reſolve, 1. To lay 
dges · n 4 concerns the perſons of whom. the. BW treats... 2. What” concerns the 1 
ohne. J-. themſeld en ftedte d of, ſuch as Rights,,Obligations, &c. 3. 15240 ions _— theſe R 
en are purſued, which anſwers to the Civilians objeta furls VIZ. Þ 25 4 res, Ae | 
Dutt Perſons: treated. of in Law, are either civi 135 gecle hich, the chief of 10 
—— % whichþi in a ſegal Senſe, are Judges, with whom we mall r the better * 


| perſons 
-ndecceſi» ſtanding of their Office, it is fit to Know, that Furiſdiftion. is 4 7 93 — fro to a Mapiftrat 
5 . D to cogno ſoe uon, and ine in C el. and to 7 1 7 175 Fo xy 27 Decreet to Kan 


| RITES in ſuch, Manner as either his Comm 2 TE does. allow... 
"wars 3 LL a Ns 2 0 1 5 from! 275 15 ſo. bat Bone one Power to make 5 


1 wege oth Depute. .. qt Nen 1541142 
5 Juriſd. {yay is, 1 either eee or pricative. 4 FEET as Þ * W 7 
Taridifinn cr have; Homer 10 judge the ſame Thing : And 2 — it is to be Jy ah ed, that the King is 
wee never ſo denuded, but that e an 1 17 to make other Fudger with the ſame | 
Poꝛeer that he gave in former; Conmſtons,, And thus he may erect Lands in a Regali 
„Within the Bounds: of: an heritable Sheriffobipy. and. Burgh . 4 Within the Bonnds of 4 
pal, —— Regality.: And theſe Bounds, within which SM 125 LY HS is. Juriſdiction, are called his 
=. Territory 3440 that if any Judge exerciſe. Furyaiftion.. omen: The erritory, his Sentence is 
N null. And among thoſe who have a aca wes "REY Je: who firſt s can a daß 
RE judge: aud this; is, called, jut habe 3 5 
| Pt Es Privative Furi/difion, is when one } 
n eee ny, Power 9 yo Fellian in 87 of Prop 
. proving the Tenor, aeſſiones bonoruin, ec. R 
700 action is founded to any. Fudge, * . is e er u, 
ritory. neh is called. /ortir 7 — ratione dal; On, de Becanſe the Crime was commit- I 
ted within his Territory, which is called ratione delit al 1585 35 If "Perſon "purſued "have 
any immoveable Eſtate within his Ter de live not within the ſame, he may be | 
purſued by any;i{tton. 2 affect that 22 en is called Pris forum ratione. res fits, 
* Fur 77 diction is ſaid t e Aale nd. Per. on aff? orherw IS. fubztt, [1 ; 
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Fessel Jur ſel $0 it, at When ſhe * ore 7858 ompetent Tudee a openers 1 1 . 
ath | Fan "the Ten t , whereby they 

Mu | eby they 
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ORG Ar Judges with us muſt take the of Allegiance. „her 
0 g. feat to; Maintgin;the, Government | of Church and Hate a Ki s 10th be, and an 
Pa» Sy Oath de 00 ce FOO ok before. Hog. 5 7 1 do: | 360 Fig "no 0 extommunicates Per- 
+ Far. 3. Act 18%, nor 5 e oer nine ut 8 ne doe our, ene e 1 43 
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ah 31 Ay Commiſſioners for Blatt anion of Kirks, are not now pv wha to theſe Proportions; ; dut 1 
modify either more or leſs according as they ſos "_ e B17 e OO To 
. | | J : 7 HE 
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574 . Maſe, a . is the Place where the Miniſter i is to awel; ; the Glebe, Fac Title = * 
971 terre, is a Piece of Land for Corn and Fodder to his Beafts.. It there was a_Manſe of >=y—-- 


©1d belonging to the Par/on or Niger, the Miniſter has Right to it; if there was none, Mam. 


ariſhioners muſt build one, Bot exceeding | repo lib. aud not beneath 500 Merks t, at x, . 
— 1 2 the Biſhop of the Dioceſe, 'or ſuch Miniſters as he ſhall appoint, with two or Rar 5 W 
three ot the moſt diſereet Men in the Pariſh ; as. alſo the Heritors —_ able to repair the 
Manſe - | But the Aae unhent is o 180 to leave iti in 8s good. Condition as they gave it 720 Jaw: VL ve. 
2 · ' 
* 2 Minifer 5 Glebe is to comprehend four eres of arable Land, or Arten 9 graft 
where there is no gfable Land, Which i to be defigned out of the Lands which helen . 
of old to Abbots, Priori, an. Friers, ot any other Kirk-lande- within de Fuß f „ v. 
with Freedom * Foggage, Fafurage for a Horſe and two Cows, Fuel, Feal and Divot Which part 1275 4. 
Gleber ate to be vl efigned by Miniſters named by the Biſbop, with the 3 of two of the 
moſt honeſt and | godly of the Par; Mionere, and the, Delignation, is to be ſigned by the f { You. VI 
Deſigners 1. _ . 
28 a Bi oþ or 1 er be conſecrated, tranſlated, or emed to his Benefice before W > 
joy, be has Right to the whole Year's Fraits, becanſe are then preſumed to be. fully 
{own ; and if he be depoſed, or tranſported before Whitſunday, for that ſame Renſon N 
- bath no Part of that Year; But if he ſerve the Cure after Whitſunday, and be tranſport- 
ed, or depoſed before Michaelmes, he hath the Half of that Year's Stipend; and If he ferve 
till \ fog ichgelmas, he hath the whole. So that the e as of Benefices are Whitſunday, at 
2 Time the  Sowing * ended, and Micke „at which Time the Huit. are 


ux Relitts, Boirne, or neareſt «> King have likewiſe. Right to the Ange ther their 
Death, Which was introduced by the Cenon Lam, and by a ſpecial arme with us, is declar- 
ed to be half a Tear's Rent of the Beneffce or Stipend, over gd above what is due to the 
Defundt for his Ineunbency * : So that if he ſarvive Nhitſunday, they have the Half of that en 


| Year for his es - the other ep en and if he ſurvive Miehue has 71. by 15 
haye the Half of the next Year for his Am. Mie * they 1 


Tus Anna is £quilly. divided betwixr the Relic and the Qbildren ; and if the Def unk! 
have neither, it belongs to the neareſt of Kin. It needs no Confirmation, for ie 1 - . bf 
belonged to the Pefundt, being 4 mere Gratuity beſtowed by the Lum for entertaluin 1 bers ee, 1 FR 

becauſe it is-preſumed Aer, have not much to leave lem: And for the ſame Reaſon 
it is not affeckahle by the Hr fund Creditors, nor can it M diſpoſed upon by himſelf to 
ſetting, called the Commiſſion for er 


Strangers, either in his T'eft , or by Oh; Ei 2. FEET TILE bh 
TRIII is a Compeittee of Parliament To; OY 
Le gud Number of fo many of every 
and augment Miners Sena 10 1 — 


of Kirks or V aludtion of | Tiends 1 
and Churches, &c, whoſe Decreets, and they are a Commitice of Pay ament, can- ro: - | 


of Parliament ) who. have Power to nod, 
not be reduced by the Hef, or any. other inferior Nudicaturr. 

Tur promitive” Chriſtians remitted the Cognition of all Cafes that rebited to Refigh-. 
on, as the Matters af Divorce, Ba/tardy, the Protection of 45 ing Mens Eftates to their 
ae or fuch as they imployed under them, who were called Officials, and with us are 

onmefſerss and are called therefore: zudives Chriſttanitatis : And they are therefore — 
caly Judg es. in Pinurce, becauſe it is the Breach of a Yow ; and to'Scandah; Becauſe it i wy 
againſt. (hr ian; and of all Matters referred to Oarh, (if the ſame excee 

an j6 . Fore) b beranſe = that Fower'ls CONN 7 in their lnſtrudtions, and that an Oath is 
5 11181 Bibop kat his Cham, who has tis Commiſion from che 5 and hk 
extends no further than the mfr, who! Dieceſe : But the Arebbifhop Ty A | 
Power. 46 name four Conni, whe are called the Conmiiſſars of eg becauſe — Comeiſſars of 
it chers, and. they © are Jucker to Divorce upon Adultery, and Ab only declare b. 
Marriqer mail for „and to Bafardy, when it has any Codegen with Adultery or 
Marriage : And they As may reduce-Sexrences of all inferior Commſars f, though che 


71 
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5 .of Se may reduce even thelĩ? Decrrei and Sentence. "They | '- Infirutions ark 26: AQ C. 
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* Al is deine to W Rye Con ie Mon Peer FA voin to 
ff + parably together till Death. / / 7 . . m 
By 5 han Conſent i is underſtood ; nam $, 4 enfus, non coity 5, far 


bona? ig 
Con ſent, is either 4 futaro, . or de py ery - Conſent 4 Futuro, is a Promiſe to ſolem. 


-» „. le nize the Marriage, which in Lam is called Jpon/alia, and this is not Marriage ; J for either 


Party may reſile, rebus integris, notwithſtanding of the interveening Promiſe, or Eſpou als, 
2 4 — de præſenti, is that in which Marriage does conſiſt; and e nere | 
lows, that none can marry except thoſe who are capable to conſent; and ſo 1diots and furious 

Perſons, durante furore, cannot marry, nor Infants who have not attained the Uſe of Regen, 

that is, when they are within the Tears of Pupillarity, which ! is defined in Law to be = Year 

in Males, and 1 5. Females, niſi malitid ſuppleat ætatem. 
ILu I Lau in Decency bp os the Conſent of Parents, though a Marriage without it b 
| valid, if the Perſons martied capable of conſenting. + + 

© By our Law none can marry who are nearer. related than Couſin-germant, which i is ſuitable 

Lene Clap, 7700 5 we 7 ere and Ge ſame Degrees prodilized in Conſanguinity, are alo 
Di fon par # _ Marriage. is either regular and ſolemn, or ' clandefine. - There re guler Way of marrying is, 
E 2 thel Names prochimed in the Church three ſeveral ich we call ib 
ann, without Which, or a Diſpenſation from the Bikop, the Marriage i 
45 Gt . 258 a fon Marriage; and the Parties are finable for it, and both loſe their + 
nn Jus mariti, and jus relictæ, but the Marriage is ſtill valid t. Cohabztation alſo, or dwel. 
boi. 1. Sell z. ling together, is preſumed to be Marriage if the Parties were reputed Man and Wife 
K iy, during, their Lifetimez and ſo the Children are not Bafards,. — they cannot prove 
1 . that their Parents, were married, unleſs it be clearly proved that they were not married. 
bores la, FROM the conjuga Society ariſes the Communion of moveable Goods betwixt Man and 
| _ 7755 Ye, but; the Auminiſir ation thereof during the Marriage is ſolely in the Husband; which 
Goods. N to Alienation N and diſpoſing upon the Moveables at his Pleaſure, though | 
e 10 f e not diſponed to him by her, (Marriage: being a legal Anation as to this Effed 
5 e 575 no ares, gt N Heritage, ſave that he has Rig 2 to the Rents of it, and 
j © 1 e rate and 6 it op ng the Marriage; and this is Called Jus mariti, and is ſo 
Jnſeparable from the uy of Þu bond that he cannot by our Law renownce his Power 
of Adnin;Rration, ſo that th ey are both donini by this Communion ; 3. but the Z7usband has, 
during the Lap . the Adminiftration and Diſpoſal of the Goods in the Communion: But 


a Stranger 1 7 effectually enen at! Ifta dals Wife, 0 as that it will never be ſubje& to 


Wy 12 05 Admin iſ⸗ HAration. : 
uz, band is liable, dy uring the Martiag,co pay hor moveable Debts ; but how ſoon 
the Marriage is diffolyed, he is no further liable: to pay her Deßty, than in as far as he was 


Ge her Kah ry 105 that there were ſuch Diligences done againſt him during the Ma- 
ge 1 Fog: 5s Ne 8 55 „ e mopveable. ir t of Ba 
BY $ I #124 4 an E wth 
"he Hug and, AN $54. be 83 _ wee _ Deed afier the f. Proclamation 
iband is alſe 2 Med to 0 e his Wike, and if he refuſe, ivy Council t 
Wy of 95 Mon will modify an Aliment to her out of her Husband's the privy "ſuitable to 
his Quality, which they will alſo grant ob /zvitiam, if he treat her inhumanely. 
„ Tu uband | is Tutor and Curator to his V e, and therefore if the had 7 utors or Cu- 
 rators formerly, their Power is devolved over by the Law upon the Huſband ; and what- 
3 ba * 15 bats 3 = Fara + 8 = . ſhe be Major or Minor, and _ 
| a cited for his Intereſt; and ifſhe marry dur ch Der endenceo a 
Proc fo, the Husband muſt be called by Letters of Supplement. ag POR 


% * 2 Y , b ; B E- 
* * 1 „ BY 3 : 7 : ; 2 * , «i | - | 


_ ©-Bxceav ethe ole 1dminiftration, during the Marriage, belongs to the Hutband, Law 
bath ſecured 3 that ſhe cannot oblige her ſelf When ſhe is clothed with a Hujbaja, —y— 
albeit with his Conſent; and therefore all Bonds and Obligations granted by a Fife, ante 
matrimonio, are % jure null; but if the oblige her ſelf ad factum prefiandun; The: Will bee 
liable, as if 
'  DvrING the Marriage, all Donations made betwixt Huband and Wife are revokable at bg inerei 


Ar N ne OF - — e 7 Hu 
to his Behoof, are valid Rig, if they be ratiſed by her before a Judge, before who! 
he is to declare, without the Preſence of her Hedland les ſhe was 40 en | Yo os: y 
Deed, and ear that ſhe ſhall never quarrel the ſame : Whereas, if they be not ratified, 
they may be quarrelled, as extorted vi C metu, or may be revoked as donatio inter virun 


Right to a Third of the moveab 


none, and this is called jus re/ife ; and though this Right does not hinder the Hurbangd V min-. 
to give or diſpoſe upon his Moveable in his Loh, S the Husband 


the Third of the Lands, wherein he die 
any other Proviſions contained in her Contra of Marriage : Andif ſhe be provided to any 
 - particular Proviſion, ſhe is excluded from a Terce ; nam in hoc caſu proviſio hominis tollit 
|  provifionem legis, unleſs her Terce be expreſly reſerved. A Wife has Right to her Para- Panchen 
 -phernalia, excluſive both of the Hurand's Aominium and Adminiſtiration, by which is meant 
her wearing Clothes and Jewels; and the, Husband ſurviving has Right to the Tocher 
And if he marry an Heritrix, he has Right to all her Land: his 


Marriage may be either declared to have been null ah initio, for, 
of Blood, or that either Party ſtands married; or elſe it may be diftolved' for Ad 
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any Time in. their Life, (except in fo far as they are ſuitable Provifions) leſt otherwiſe „ 
they might ruine themſelves through Love, Fear, Fab, ag 3 and that either expreſly, by re- 
poking what is done (though they obliged th | elves not to revoke Y* or tacitely, by di- 


ing to others what was fo gifted. 


wand, or any third Party, with bis Conſent and 


46 urorem, which the Ratification before any Judge does abſolutely exclude propter reliri 
nem ſacramenti, the Ratiſſaation being extra preſentiam mariti, thouch ſhe 955 Ng Oe „ 
Marriage is-dilfolved either by Death. or Divorce, and if the Diſſolution of the Marriage Didcluion of 
be by Death, there is a Difference, if the ſame be within Tear an Day of the Marriage, Maas 

or thereafter; for if either the Hucband or the Mie die within the Tear, all Things done 
intuitu matrimonii, become void, and return to the ſame Condition 


CCFPP OE <p SE ne ey were in before the 
Marriage, except there be a Aing Child . of the Marriqge, who was heard cry. 

; E Lear expires, then the Wife /arviving has 
Efate, if there be Children, and to the þ fir * 1. 5 LY 


Jet he cannot do any Deed to defraud 


z#feft, and this is called a Yidows Terce; and to Tere | 


Ay 


b Char, II. \ 


le m ritr is [ Lands after her Death, during his 

own--Life, if there be a Child of the Marriage who was heard er, and this is called the —— wo 

E 3 % "TO CO TORO | 2; 15 „ 2 3 15 | $ + Reg-Mop. lib, 

Impotency,” Contingency Bus cb. , 
"7 4 . © nr | 2 Andrade k ter eos by „ 

the Cognition of all which belongs to the Commiſſars of Edinburgh privatively; or for 9 i 

ful Deſertion, to be purſued by an Action for ' Nonadherence, either before the Commi ſſar 


5 nk gag or any inferior Commiſſar, to whoſe Juriſdiction the Parties are liable, after 
malicious 


and Citation for that effect) excommunicated; which Sentence being pronounced, is a ſuf- 


verting for four ears, they being thereupon (aſter due Admonition to adhere, 


ficient Cauſo of Divorce; In which Caſes the Purſuer muſt give his Oath that the Pro- · K. J- VI 


ce is not carried on by Collyfon, and after a Decreerof Divorce is obtained in either Caſe, . 44 . 
dhe Party innocent may martys but the Party that is guilty,. cannot, and beſides loſes all the 
Benefit that they could expect by the Marriage. ea. 
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5 is he who is le | 
Tuorteſamer Father in his Tefomenr, or any other ri, and he is not obli 2 to find > vin or I 


ent Perſon. 
DS. ou uy Thing to a Chila, they may name a Tutor to manage 
Tutor of Law: no Tuto 


Tutor dative, 


a 


and they muſt 51 [en de 
Gam called Lo Ad of Cur 


Difference be · 
| rot — 
and C 


_— 


cher. Il. 
W 


Reduction of t 


K. Char, II. 


7417 74. Tears, and would be Heir to him, is his Tator in Law ; He takes a 


. ny ſhall be a 


- as ma be defnod,s * and Faculry ” n the Aan and ee 
the 22 gives 11 and Curator for the —. — of their Affairs. my of P 5 

Tun are three of Twtors, viz. Tutor naomi nate, ry of Law, 4 Tutor det 

Tutor nominate, (Who is likewiſe called Tutor tefkamentar ) 


his Oath de deli almiuiſrarione. becauſe it is preſumed the arent hath choſen a | fuf 


Tur Father only can name 7. atom ; but if the Morler, or even a Stran ger, give or 4 
e what th Fire: at if * 
r a Tutor of Lam, who 


of nominate,. or if he accepts-not, then there 
is ſo called, beceuſe he ſuceeds by Lam, and generally the- neareſt 
ſach as ate related by the Father ) Who is to fucceed to the Minor, 


ieve out of 
Chancellary, and ſer ves him/elf before any e, to hom it is directed, and the Turar 00 
Law muſt find Caution before he rate 
Ir he do not 2 within a Tear after the be Time he might have ſerved, then any Perſon 
may give in a Szgnature to the Exchequer, and he gets a Gift under the privy Seal, of being 
Tutor dative, _T Ende Caution atted in the Books of Exchequer : But of old, they found 


Caution in the Commer | Books. * 


adminiſtr atione.. " 
dne the mgjor Part muß el content, Ws be Bug 


I, there be more Tutors. 
needs not AT with his Tutors, — 74 a Minor ſublcribe with his Curators : 
if there be a N * nom, he muſt de one Of the M s and -Conſencers,:. 


Art»rithe how Harity, there muſt be a Sumnions raiſed at the PapiPs Inftanc 
3 ſome gf the e Side, and I ome of the Mother" Sue, upon nine Days War. 


ing, to appear before any Free r Sogn many, gives in à Liſt of thoſe he in -· 


tends to chaole to be his Curators, and thaſe Who accept muſt ſubibribe the Acceptation, 
&# +, upon all which t 
There uſe to. be. ſometimes Curators ne nom, and the 


* Killa @ponum, except the Minor, in his 1 


major Part with theſe 
appointed otherwiſe 3 f 


rum. 


Differences, betwixt Tutors aud Curacars, that iy der ner Im Cine 


4 3 iy * 


Tux kate theſe 
tor rei. A Tutor act and 
ventar'y of all the Pp 


Kin on both Sides ; and if they 
lowed them during their Adminiftration, and may be removed from their Offices 


neither have And boch are liable to county, but not till their Qi ere 
have Action 
tion, which is called actio tutele contrurin. 
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| Major, and intra quadriennium utile, Reſtitution is competent during the Heirs Nino ty; but 
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zr ſo much thereof as was unexpired at that Time. But this Privilege of Minority as to the 
a 9 of the Legal of Appriſings, is ſpecial and ſingular. Vide infre, Tit. Aprif. and 4d. 


i Minority ends in both Men and Women when they are 21 Tears of Age complete; but 
after that there are 4 Tears granted, wherein they may reduce what they did to their 
Lefion and Prejudice during their Minority; and theſe Years are called anni utiles, or 4a 
Ir a Man be an Idiat, or furiour, he muſt be found to be ſo b 
his neareſt of Kin may ſerve themſelves Tutors, or the Exchequer may grant a Tutor dative, 

if they ſeroe not; but the Tu#dr in Law will be preferred to that Tutor dative, offering to 
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| they ſee cauſe :\Or,; 3. Though there be no Purſuit, yet if in another Proceſ they find he 
has been often, or is obxoxious to be cheated, they will interdict him ex proprio motu ; and 
theſe two laſt are called judicial Interdittions : And no Iuterdiction laſts longer than the Le- 
vity and Prodigality which occaſioned it; but this requires alſo the Sentence of a Fudge. 
| Us o this voluntary Bond, the Lords of Seſſion grant Letters of Publication; 
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Tutor and Curators are not Proprietors but Adminiſtrators; therefore they can only na-. 
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lying on the Shore, and generally to all Things that belonged formerly to no Man, or were 
own away by them: But it is a general Rule in our Law, that what belongs to no Man, 
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Gtiptehends many Things, which cannot be here underſtood, I have treated of Pre/eripti- 
2 ＋ the dA. of lofing Rights, it being upon divers Confiderations modus acqui- 
ammena © | . | Fo 4 | 030” oo ga | 


7 


Wr alſo atquire Right to the Fruits of thoſe Things which we poſſeſs bona fk, if theſe u. gw — 
Fruits were gathered 2 or uplifted and conſumed by us whilſt we thought we had a good e 
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£ Oy Rights, it is now fit to begin with ' herefitable Rights, as the more 

8 7 | e | 58 
Oo bernable Rights are regulated by the Feudal Ham, by which Frudum, which we call : 
4 Leu, was defined to be 4 free and g atuitous Right to Lands made to one for Service to 

be performed iy him: He who grants this Feu, is in our Law called the Superior; and he | 
to whom it was granted, is called the Vuſſal. The Superior', Right to the Fie is called domi- Superior and 
mum directum, and the Yaſſal's Right is called dontinjum utile; and if that Yaſal diſpone an 
the Land to he holden of Hinzſelf, then that other Perſon who receive that Feu, is call ed 8 
the  Suboafſel 3 whereas the Vaſl who granted the Feu, becomes the immediate Superior MK 
to this Subvaſſul, and the VafaPs Superior becomes the Sul vaſſul mediate Superior, and $wrigu 
is Po called becauſe there is another Superior interjected betwixt him and the Sub vaßal 8 
Pn Hußerior diſpones ordinarily this Feu to be holden of him by a Charter and Seijſin. 
| The Charter is in effeft the Di/poption of the Fru made by the Superior to the Yaſal; and 

when it is firſt granted Char ter, it is called an original Charter or Right; and when it is re- 

newed, it is calſed a Right by Progreſt, and proceeds either upon Reſignation when the 
Lands are rgigned in the Superior: Hands for new Infeſtment, either in favours of the Vaſe 
fa himſelf, or of ſome third Party, or by Confirmation, when the Superior confirms the Right 

formerly granted. And if it is to be holden from the Diſponer of the Superior, that is cal- 
| kd a we, and is a publick Right, and is ſtill drawn back to the Date of the Right confirmed: 
But if the Confirmation be only of Rights to be holden of the Yaſal, it is called de me, and 
in a baſe Right, the Effect of this Charter being to ſecure againſt Forfeiture or Recognition 
of the Superior, all which are voluntary Rights ; but if they be granted in obedience to a 
Cha ge upon Appriſing or Adjudication,they are neceſſaee © 
Ir the Charter contains a Clanſe de yovodemur, then it has the Effect of an original Right, 
and ſecures againſt all Caſualties due to the Superior. £© © 41H 
Ix Charters, the firſt thing expreſſed is for what Cauſe it was granted; and if it was gran- 
ted for Love and Favour; our Law calls that a /ucrative Can 
eeds, this we call an onerous Cauſe. 5 
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| | and lucra: ive · 
N x ſecond Thing (conſiderable in à Charter, is the diſpoſtive Clauſe, which contains the Pibeaue 
ds that are diſponed; and regularly with as, the Charter will give Right to no Lands Cl. 

troy are contained in this Clauſe; though they be enumerate] in other Places of the 
| 1 en bs ; . Fs - * A {Is He 5 0 l 28 . A ; Th bs ar” 4 ; 75 | a Ma | x : 57 415 1 | ; . 
55 75 E third Cauſe is that wherein is expreſt the Way how the i Lands are to be holden of 
+ 0#perzor, and this is called the tenenda g, from the firſt Word of the Clauſe. , 
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are war Warrandice is w 745 ms Lg or Bi dener is bownd y and is either 
„ Ae, which, i is al . 2 the, Cranter: and. 


Warrandice dice is impliad. i Jonaty, audice from Fatt and Deu; which 
Deed. the G Same 1. 725 not done, 6 Gr Ns 0 any "Deed Prejudicial ta the. = 
. Marrandice is abfolut, £04 that is, 70. gvarrent a all. Mo 777 And in a 
22 this is a Rüle, ſudre onerous Cauſe preſumes fill 9 

1 Warrandice, ee par ly that) the Debs is truly d 
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d by. wy ing are preſumed tobe l Don nations, 4 0 Wars 
* N Kai c 
TIT is 1 ; 


fon . ' one. Tenemens, in given in Security of another. 
"HE "Nay of Warmndice is, at If the thing warranted be taken away, 1 
petent to the Party to whom the Warrandice is granted, an Act ion of Evition. 

As Warrandice tnters Relief, 10 Excambion infers Re Teſs, # that is to ſay, the Party from 
-whom th evicted, either by a of the-Excamber; or a Pefect pf the 


„ Real Waris: 21 
dice | 


Right, has Regreſ7 and Recourſe to the Lands which be — 1 with the Lands which are 


evifted : And this ariſes from the Nat ure of the Zxqmbion without expreſs Paction, and is 
competent to, at well a; againſt the, fingular"Succeſſors of Excambers, and their Heirs. | 


Precept of Aus Tradition is requilite to the completing. of all Rights, therefore the Charter 


Seine © contains a Command by the Saperzor to his Baily, to ae State and Sei Yin 8 the Ya: 
oo or to his Attorney, y Er dairie of o . Eurt and Stone. And this is called ecept 
Jie, 84. won b he 0 0s fork other et en having a: K bg 0h Bon hind 
Fo the Baily x arth 14 0 Stone delivered in Preſence of a Notar and two 1; in; ſes, which 
Seiſin Inflrument is called a Seis. And if the Superior gives Seiſin himſelf, it is called id (pro- 
| Seifinyris Friis manibus) ſo that a formal Seiſin is the Infirument of a Notar, bearing the Delivery of 
. Forth an * or whereof Symbols Ao ned or bi Is to | Yar. or his - 
| tore: enor w is N [fix now by a late Statue the! H7 
ty . ee and WE WV e wh {in ak by E 
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one Kind; — e — are 0 0 — Kinds, as F Nhe 0 or ho (den of diferent oy 


eriors, ot by a different Holding of the ſame Superi, ys © (though. compu) ail i | 


Earth and Grone, and Mill by the Clap * 
Ereftionina SOMETIMES Lands are erefted- into a Ow, 4a 79 — a Anke 
fie 13: inferior Fudges) and . this | is ee _w in implied as the fe be 
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can only be by the King, 
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ſubaltern * albeit the- whole Jara 
ae eee communicate 

Tuts Onion can only de granted y che k 

mes 1 Co mation; and being ſo granted, it ma 

ut if a Part of the Lands united, be 5 

2 part diſponed only; and this Onion and all other Privileges and Proviſions can only be 
granted in dhe 94 but not in the Se. 17 36 

Rear Rights being thus eſtabliſhed by Charter and Seifmn, are ie affeted or burden, 
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r — — Declarations; 3 ſo that — ular Succeſſors are not obliged to 
ae ox of cp till they are ſo completed, ſuch Declarations (though ohio 1 — 9 


them, and are valid againſt fl 3 But they affect 19 80 8 
i Bade or or kB even though the * be Not __ "_ 1 = * 
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1, the ſever 


4 * x 120 1950 „ of Hus, from 580 my} 2 1 that 0 Re- 
1 5 Ward, ſome Fen, ſome cm te and ſome Burg 15 ing i, ome Lane « 


I Fox underſtan 1 it is he 
Rights granted by the Longc and the 0 58 Nations (when they conquer'd 
Haly) to. their of Sol 7 7 for Service-to be one in the Mars; and therefore Ward-bold- 
7 n Which is the 1 Ing, Keele fervitium militare 4, and all Lands are therefore 
preſumed to hol xctpt-another | Holding. be exprefled ; and erviziun debitum & 
pony 1s intetpreted | to. be Ward-hold} 3 


2 8. 
TAE a ariſing to 0 7; are, that ” the. - 8 * 


tor by by the 95 vecialty of this Holding, 


therebyrthe. 11 Mailt an Pause the Hud ind, during the Years that his | 
2 47 is Mor bor ce = N given originally tothe 7 afatfor military $ ervice, 8 ae = 
it returns. to 11 5 N 0 during A. --becauſe the AY, preſumes, that the Minor is = 


not able to ſerve 72 Superior. aide ae d but in female, Haſte fy; Caſualty laſts 'only P 55 AR 46: 
e N nes, , becauſe they may then marry N 


o may be Able to ſerve 


rior, and. thi erly. is fit the e Ward; br Marriage i is due becher 
4 as ſhall bein in the next A a e 
; \ Fon T1MES the Superior is content to accept. 'a bh 


2 quota, or: anita, Profietion, in 
place of! the Ms and | ties: that fall to him by the ard, and. this Holding is called Tart⸗ 


N The Marriage is alſo caxt in that Caſe to a particular Sum; but j theſe 
| Taxt-ward and Taxt-marriage: Duties become debita Fund, they. being expreſſed i in the red 
dendo, yet becauſe the Holding remains ſtill a Ward holding, therefore Lands holding Taxr- 
ward, recognoſce, if they be diſponed without Conſent of the Superior. When a Vaſlal 
holds immediately Ward of the King, and a Subvaſſa holds Ward of that Vaſlal, this is cal 5 1 
led black Ward, or Ward upon Ward: ä 
Feu-bolding is that whereby the Vaſſal is ' obliged to pay to the Superior a Sum of Money Fer holding 
yearly, in name of feu Duty, nomine feuds fr me. 
Tuts Holding has ſome Reſemblance with the [ Emphyreof 5] in the Ronan Law, but it ui. 
is not the ſame ich it; for Zmphyteofis was a perpetual Location, containing a Penſion, 
as the Hire which. was granted. for improving and cultivating barren, Ground; but our 
ITO comes from the Feudal Law, (whereof there | is no Veſtige in the Civil Law). 
geh b Infefiment to Heirs; . | 
olling des that whereby the Vaſſal i is to pay an- er Duty, merelz y for Acknow- meet 
f ledgment, as a Pty, or a Pair of Gloves, nonine albæ Arma, and ordinarily. it bears, f Peta- oy 
or tantum. 
TES B Blench Duties are uot due, whether: they be of a yearly Growth, or ns: except 
they de required yearly-by the Superior s. as for Inſtance, if the bench Duty be yearly At- . yaw. Vis + 
1 at ſuch a Place, or a Roſe y early, the Superior can ſeek nothing for his blench Parl. 18. A _ 
Duties, except he required. the fame within the Lear: But the Exchequer now puts a Value - : 
155 every blench Duty that oan de eſtimated, ſuch-as-Gloves or Spurs, and exacts them for 

bygone Years. with Preſcri iption,, though they be not required year). 

Burgage-holding, is that Duty Which Burghs Royal are obliged to pay to the King, by the game bel 
Charters erecting; them in a Burgh Royal, —4 in "this the Burgh is the Fapal.- — not the i 
particular Burgeſs: ; and the. Bailiſft of the Burgh are the King's Baile: Nor can Seifin , 5 vi 

in Burgage Lands be given by any other than the Baily and Town-c rk +, if the Town Pak 3 AB 
have any, and they muſt be regiſtrated in the Town-clerk's Books *, R. 3 4 i 
Wu x Lands are mortified (which we call ad manum morruam ) to Churches, Hoſpitals, 
ot other pious Wael the Society to which the Mortification- is made, becomes Vaſſal, and Martfaton 
the reddendo being only preces & lachryme, and the Society never dying, the Superior loſ- 
nds Caſualties of tl e Superiority; 5 ' Wherefore: Lands cannot be e without the 
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(THE Feu being th 
: | in the next Place, to conſider what Right the Super 
of _ Vaſfal acquires by this 
Tx » Superior retains ſtill dom 
2 utile, and therefore the Superior is ſtill 
„he infeſt, for he is infeft ure corong in 
King is equivalent to an Infeftment. 


A Ward-holding, Superior à Right to the Mails and Duties of his /: 
during all the * „c OHA Boy 
Ward; but the Superior or his Donator are obliged. to entertain the Heir, 


K· Jas Ve a 4 | ; | | 
es Phe aliogui ſucteſſuyus, without the Conſent of his Superior, the whole Hard landr falls 
Recagnitio» the Superior for ever; and this we call f Recognition, Which is introduced to puniſ the 
I eg. 5. Ingratitude of the Vaſſal, who ſnduld not haye diſponed the Lands, which is preſumed be 

> got gratuitouſly from ſhe Superior; withont his own Confent; and to ſhun this, the Yaſh 
in Ward-lends gets the Superiot's Confirmation before he” takes Infeftment; for if he 
ment before he be a Lands recognoſce, as ſaid is, ſince the Vaſſal e 


e they found them, and muſt find Caution for. that effect. 


oats his Ingratitude by the Very taking of the Inf/tment, But if the Sein be ng 
in it ſelf; it infers no Recognitzon, becauſe in that Caſe there is no Right tranſmitted. 
Au v though the Yafal at firſt did not ſell the Half without the Superior Conſent, yeh 
if he thereafter ſells as much as will extend to more than the Half of the Fer, the fit Bus 
er will likewiſe loſe his Right, if it was not confirmed before he took Infeftment. And ni 
holds even where the Lands are but wwad/er, though the Bark-tack Duty does not extend 
tothe equal Half of the Value of the Lands, if the Lands wad/et exceed the major Part ohe 


1 


- Tenement: But Alienation of Tiends infers not this Caſualty, becauſe they are not holde 


o#nition, but the Superior accepts 
ing Service, or purſuing for the Caſual/tzes, or accepting Right from the YH poſterio 

the Deeds inferring Recognition, are a paſling from the Recognition, becauſe they infer the: 

4 K. J-=. Vll. Superior's Acknowledgment of the VaſlaPs Right. And Inhibition raiſed and executed before 
Parl-1- Sel the Recognition be incurred, ſecures againſt the ſame by a late Statute Fo © © 
* Recognition takes Place in taxt Ward as well as imple Ward, but in no other Manner 
of Holding, except the ſame be expreſly provided in the YafaPs Charter, for Ward- bolisg 

is preſumed to be the only proper feudal Right. 
„„ Ir the Vaſſal denicth the Superior, he loſes his Few, and this is called PDiſclamatim 
but any probable Ground of Ignorance will take off this Forſeiture. 5 


Ix the Vaſlal who holds Ward-/ands, dies, having an Heir unmarried, whether Minor ot 


Major, the Superior gets the Value of his Tocher; though he offer him not a Woman to dg 

his Wife; but if the Superior offer him his Equal for a Wife, and he refuſes to accept heh” 

Diſlamation. and marries any other Perſon, the Superior gets the Double of his Tocher; and one of theſe 
5 Caſualties is called the ſingle Avail of the Marriage, and the other the double Avail of tht 
Mo lbs co Marriage 's but the Modification ot this is referred to the Loris of Seffon, who confider fill 
63. Parl. 6 Ac hat was the Vaſlals free Rent, all Debts deduced. And the ordinary Modification of the . 
3 gle Aveil is about two Fears Rent of the VaſlaPs free Zfate, even though the Heir was Hee 
Al fre ritrix; and the double Avail is but a Year more, which is three'Tears free Rent : And though, 
there were more Heirs Portioners, there will only one Avail be due for them all. 
rd Tuoven this Caſualty of Marriage be ſtill due in all Yard-holdings, yet they may be 

ce Mr. due by expreſt Pact ion in other Holdings, and there are many in Feu lu who hold theit 
riage Lands Feu, cum maritagio ; and in both Caſes the Mrrriage is debitum fund. 
Txrxovexas to the Caſualty of Ward, every Superior has Right to the Ward-lands hold. 
ing of himſelf where the Vatlal holds Ward-lands of more Superiors; yet the Cult if ; 


# 


. „ * 


for II. 25 of the Caſuals due 7 t he Tu pere 5 2 57 = 


* * 


e fall ok to the eldeſt Sanden bert FRE cannot t be more Tochers than one; Title v 1 

and he * the eldeſt Superior from whom the Vaſſal had the firſt Fen; but the — ſil 3 

preſumed to be the eldeſt Superior, becauſe e all Fea originally flowed from him. 

7 Ir is thought that the Reaſon why: this Aualty is due, was becauſe it was not. | juſt hae | 

the Vaſlal ſhould bring in a Stranger to be, Miſtre/7. of the Feu, without the Superiork Con- 

nt, for elſe he might chooſe a #7fe. out of a Family that were an Enemy to the Superior; 

but I rather think that, both Ward and Marriage proceeded from an expre/+ Pact ion betwixt 

King Malcom Kenmore and his Subjects, & he firſt ſeued ont the Whole Lands. ol Scots . 1 Mita 

7:xd amongſt them, as is to be ſeen, in the firſt of his Statutes * 

Tut ſpecial Duty arifing to the Superior 1 0 Feu-holding ue, is, that the Superiot gets a a Fe bo. 

Feu Duty paid to him, and if no Part of this Fu 55 bep three. Yeers, then 

by aflal loſes 1 his Fes, ob non ſolutum canonem ; for the F eu Duty 3 Cabos: 3 of 

iF this Proviſion be expreſſed in his Charter, he will PL allowed to purge this rritancy,” 

þy offering the Bygones at the Ber. But though this rovifion. be not expreſſad in the 

Charters y et the, Feu will be annulled for not. Payment of the Fe Duty, by expe AQ. 

of Frllaneat #7; but the Vaſſal in that Caſe will be allowed to 1 the Bay. And the 1 Fam. vt 

Reaſon of this Difference is, becauſe the expre/? Fadtion is thought a Hronger Tye than the x: arl 156A 

re Statute, by 4 „ ann wn) * * | 

Clauſe irritant in our Ie, fenifies any Provifin which. as fu to x Snow. ks 

1 4 te Obligation to be null for hy future; as. where the Superior g¹ — Ela man. 


ves. out his Ten 
eſs Condition, that if the Fu Duty be not paid, the Feu hall de null and ae a 


d £ lauſe reſolutive i is 4 Proviſion whereby the ontratl to ea it is e for not Chauſ * 
5 mance, declared to have been null ol the, Beginning 1 _ hs 


or 
Faſo Caſualties that are due by all Manner of Hol ing 


23 N 34 n I . 


1 ite (78. 29947) e. 


rs Be dh h ariſe from: the very 


. of the Feu, Fatt, any. expreſt, Paton, are Nonentry, 15 17% and een BY 

at. IT ih | | 4 ain nnn | 

 Nonenty is a Caſualty - whereby. the u, w_ t tothe Mails and Duties of the Nontntry: 
inds, why there is bor my Vaſſal ee to t e Lands, or where, the Vaſalis Right 

. reduced after he is entred; and the Keaſon hy this is due to him, is, becauſe he ha v. 


ing given gut his Fey to his Vaſſat for Service, W en there is no Vaſſal al entred, the Law al- 
ows him to have Recourſe to his own Feu, that he may therewith provide himſelf a Vaſſal 
who may ſerve him: Bu though the full Rents of ed Luce be due to the Superior, from 
the very 25 that he cites his Vaflal to hear and /ee it found 4 gn declared, that the 
Lands 8 nent; vet before that Cuation, the Superior gets, only the retoured Duties ; 5 


and the Real? of the Difference 3 is, becauſe. 4 0 FINE W 1s a * OO Wen. 
before, and ſo is to ® more ſeverely puniſhed 


For underſtandin, which retoured wry, i iti 
neral Valuation of all the Lands of $ cotlend; 
f firſt 1 8 is called he old, 204 the ſecond | the new. Ern 


TA 1 


0 50 Pads be not N the W to Be N ouentpy, wil have Ri ht to: hen "op ; 
ful Mails and Duties« even before Citation, | The old E Go id to ye made FTE ö | 
ealo 1 | | 


on oftheſe Terms, is, that 
e firſt Faluation Wag very mean, being made in - me of 1 2 * But our. Kings being 


V Valuation made, much greater 
har d the fictt, to augment. the Revenue tor Maintenance of the War 5 and therefore the 


'B vr in an Infeftment of Annualrent, the whole Aunudlrent is as well before. Decla- men 
as after, becauſe the whole Annualrent 1 is the retoured ris due being retoured valere . 
am: ; and that is called an _Infeftment of Aunualrent, when the Vatial is not infeft in the 
operty of the 4. 5 7 Lands 4 7 is ES an 2 1 lunuity 8 Money to be paid 
As for Inftance, i ould be infeft, in the Sum of five Hundred 
Merks "yearly, to be payable out of any e Lands. be 5 Ne worth, 500 Merks a 
ow ſoon e Vaffal 55 had * to the 500 ute de 85 died 75 the S8 e gold. ve Ri 
0 the Whole Aunualrent yearly, until Wi Hei Aal be et ide infra, Tit, 
emable Rights, & Annualrents. 4 A 


Tax Þ no Monety due in Bang age oy dh . nh the Bu - 25 1 ſelf i 0 Tal. ar 7 
never. dies; and ſo th efefore neither 65 the Burgh nor any. Ds e pa e 
1 the Duty payable 92 the Burgeſſes, being only 5 tching and Wardin ind s et their 

lr, as well as Eſ/cheats, falls to the King. The 


onentry ſubie uent to Ward, 
bar K of the Nature 6 hs Wald and if the Aero or Pee were 15 755 — q 


Righe ro the full Mails and Duties without any Declarator ; but ln that Caſe ch Do. 
: ef | | 


natar a 


* r 1 ROI - „e n 
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. [eco 


| Relief 


Wu the Vallal enters, he pays an Acknowledgment to the Superior, which is called 
Relief, ' becauſe tis paid for relieving his I. and out of the Superior Hands. It is debitun 


natar's Right extends only to three Terms ſubſequent to the Ward, after which there is Place 


__ and affe&s not only the Ground really, but the Vaſſal Zer/onally, who takes out the 


recept fot infefting himſelf, though he never takes Fl Ones thereupon. 
Tus Value of this Caſualty varies according to the Nature of the Holding, for in 


_ Blench and Feu-boldings, it is only the Double of the Feu or Blench-duties, but in Warg. 


holdings, it is the full Duty of the Land, if the Superior be in Poſſeſſion the Time of the 


5 . Vaſlal's Enry; but if the Superior was not in Poeſion,, even though the Vaſſal was Mn 


that is upon the Ground the Time of the 


then the Superior gets only the l and it is ſo far from being preſumed t 
be remitted by the N entring his V aflal, that it is ſtill exacted by the Exchequer, 
thongh'it be gifted wich che other 'Coſwaities, t 
Fon underſtanding Liferent- Z/chtars, it is fit to know, that when any Man does not 
pay a Debt or perſbrm a Deed conform to his Obligation, his Obligation is regiftrated. If it 


carry a Conſent to the Regiftration in the Body of it, or if it do not, there muſt be a Sentence 
recovered, and upon that regifrated Writ or Decreet (for a 4 Writ is a Deocreet in 
1 


the Conſtruftion of Lam) there will be _Zeters of Horning raiſed, and the Party will be 
charged; and if he pay not within the Days allowed . Charge, he will be denounced 
Rebel, and' o the Horn, and from the very Date of the Denunciation, all his  Moveatle; 


put t 
fall to the 5 ing by a Caſualty, which is called ge Eſc heat: But now ſingle E/cheat: fal 
4 Jeni to 4550 of Regalites, If the Fs Endep live within a Regaliry, becauſe 
the King uſes to gift all 


ngle E/cheats at the Erection; but if they be not expreſly gifted, 
NR AS ETSY en et 
Und x the fingle Eſcbeat fall all Sums that are re fiſcum, and all bygone Au. 
nualrents even of heritable Sums, and the bygone Rents of Lands, together with the Crop 
ebelion, and the Mails and Duties due at the | 


Term: immediately ſubſequent to the Rebelli 


 - I'wthe Vaſſal continue Year and Day Rebel, without relaxin - himſelf; ( which Relaxation 
is expeded by Letter, under the King's Signet, expreſly eth 


nder th aining him to be relaxed frm 
the Rebellion) then he is eſteemed as cvilly dedd; and conſequently not being able to 
ſerve the Superior, the Law gives the Superior the Mail and Dutie, of his Few, during al 


the Days of the Vaſfal's Life; and this Caſualty is called Liferent Z/cheat : So that every 
Superior, as well as the King, has Right to the Mails and Duties of the Laws. holden df 


51 Tam Ve himſelf +; if his Vaſfal was once infeft; and even though he was not infeft, if he was c. 
he 


* K. Jaw, VI. 


Superior during the Ziferenter's Lifetime *. 
* e only 


| perior, but as King.) 8 


rent Heir, and might have been infeft, for his lying out ſhould not prejudge his Superiot. 
But if a Man have Right by Diſpofition, wherenpon no Infeftment followed, the King only 
will have Right to his Ziferent E/cheat, fince'the ſingular Succeſſor not being yet tel by 
the Superior, of whom he is to hold his Lands, that Superior cannot have Right, and conſe- 
quently their Liferent falls to the King; and the Liferent of Miniſters, in ſo far as concerns 
their Manſes and Glebes, falls alſo to the King, becauſe they require no Infeftment, and are 


not holden of any other Superior: But all heritable and Liferent W requiring no Infeſt- 
a 


ment of their own: Nature, ſuch as a Terce, and Liferent Tacks, fall not to the King, and 
Liferent Tacks fall to the Mafter of the Ground, and the Liferent by Terce pertains to the | 


r Buy if the Ke be fr + 


; by the Denunclacon; and te 
Mat if he relax nat. within. that 


uperior, or the Donatar, and the Rebert Creditors, theſe 
. As to ſing le 1 N (which ph? be treated here, 


Rules are Obſerved in our Diviſions : | | ate 
for thoir Contingency with Liferens Ejebegts, tho! fingle E/ehears all not te ine King as Sr 
YEN PE Te 4 ES 


ing 
= 


. zelljon,' will prejudge the King or 


mus. 


allowed on 


+ wes N 
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& 


No legal Diligences nor once 
11S 


fraudulently contract Debt to evacuate the Eſebeat. 


4. Ir a lawful Creditor for a Debt prior to the Rebellion, | complete his Diligence before 
Declarator, he will be preferred to the Donar. 


3. No ooluntary 4ſignaion, (tho fora Debt prior to the Rebellion * if granted after Ne- 


but actual Payment will 
ment obtainec before 


zellion, and completed by þ pro before Declarator, will be preferred to the Donatar ; 


preferred, if the Debt was prior to the Rebellion, and the Pay- 
arator. As to Liſcrent Eſcheats, the Rules in Competitions run 


"1. Tuo the Debt was prior to the Denunciation, no voluntary Infeftment will prejud - 


che Superior, except the Rebel was obliged, prior to the Rebellion, to grant that Infe - 


ment, and that the Infeftment it ſelf was expired within Year and Day of the De- 
24. TO legal Diligence be more favourable than voluntary Rights, becauſe there is leſs 
Collufion, yet no — Diligence will be preferred to the vr nk except it was led for a 
Debt prior to the Denunciation; and was completed by Infeftment or Charge, or that a 

dignature was preſented to the Exchequer (which in Lands holding of the King, is equi- 
valent to a Charge, ſince the King cannot be charged) within Lear and Day thereof, albeit 
the ſaid legal Diligence was deduced after the Denunciation. 0 | TT 


Tmo' this be the Courſe: in Competitions \ ns _ Liferent  Eſcheats, yet actual Payment 


made to, or Diligences done by Creditors for 


4 og hi Debts, prior to the Relellion, or 
the Commiſſion of Crimes, will be preferred to the 


Donat ar, if theſe. Rights or Diligences 


be completed before Declarator, which we ow rather to the Benignity of our Kings, 


tan to the Nature of theſe Rights, ſince there H co by the Denunciation. 
""Liferent Eſcheat is proper to all Kinds of Holding, except Burgage and Mortification ; 
for the Vaſſal, being a Melt or Incorporation, dies nt, and i can have no Liferent Ef, 
cheat; and albeit the Adminiſtrators were denounced for Debts due by the Incorporation, 


jet that is Kill preſumed' to be their Negligence, which ought not to prejudge the o- 


* fo & completing this Caſualty, a general Declarator muſt be raiſed at the Superior or Do- 
 natar”s Inſtance, to hear and ſee it found and declared, that the Yaſal was orderly denounc- 


ed Rebel, and has continued at the Horn Year and Day: And in Competitions betwixt 
Donatars, the laſt Gift, if firſt declared, will be preferred lt. 
. I » the Gift be taken to the bdehoof of the Rebel, it is null; and it is preſumed to be to 

is behoof, -if he or his Family b ſuffered to ſtay in Poſſeſſion, or if the Gift be procured 


| by the Rebels Means. 


Ix is obſervable in temporary Caſualties, ſuch as Ward, Nonentry, and in all Conſolida- 
tions of the Property with the Superiority, ſuch as Recognitions, Baftardies, ultimus heres, 
the Feu returns to the Superior, burdened with all Teal Rights to which he has conſented 

Confirmation or otherwiſe, and with all theſe Rights which the Law hath eſtabliſhed, 


without either Paction or Party, or Conſent of Superior, ſuch as Terce and Courteſy; and 


therefore ſuch Rights do in both Caſes defend againſt the Superior: But when the Lands 


return to the King by Forfeiture, his Majeſty is not obliged to acknowledge either Terce 


or Courteſy, or any other Right but what himſelf hath a confirmed; arid both the 
King and ed have no more Right by Liferen He beat than the Vaſſal himſelf 
had formerly, finde they come only in the Vaſali Place, who by his Rebellion is rendred 
einne ö 6 2 IO VVV 
Wu x theſe Caſualties are gifted by the King, the Writ by which they are tranſmitted, 
is called a Signature, as all other Writs are which paſs his Majeſty's Hand, and they are ſo 
called becaule_ they are ſigned by him; and they muſt be written by Writers to the Signet, 


EEE... è 8. 8 3 
| K 1 natures, contain only temporary Caſualties, ſuch as Gifts of Ward, Marriage, 
Eſchea, 


b c. or only a Right to Moveables, they paſs only the privy Seal ; for what Right 
Subjects tranſmit 255 — his Majeſty tranſmits by the oy Bet 7: But if the Nicht 
require a formal Diſpoſition, and to be completed by  Infeftment, it muſt be trinfmitted 


under the great Seal, and the Signatures ought to expreſs what Sealr they ſhould paſs. All 
great Offices and Commiſſions to Judicatures, ſhoiild ſikewiſe paſs the - 7 


0 e eat Seal, except it be 

otherwiſe provided by Law, as Commiſſions of Fu/#iciary, which by Act of Fanden are 
1 c ne O07 GS... 

. Tris quarter Seal was originally invented for ſealing Z7its, which firſt paſſed the great 
eat, as Precepts of Seizing upon Charters paſt the great Seal, and is therefore called the 
Teftimonial of the great Seal, and the 15 of it is the fourth Part of the great Seal. The 

great Seal contains virtually the privy Seal; and therefore, though when a Man is forfeit- 


ed, the Right of his Moveables thould 3 by a Right under the privy Seal, and 


the 


ights, for Payment of any Debt contracted: after Re- Tit. | 
onatar, ſinee other wiſè a Rebel at the Horn might 


1 » 


— — 
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Book II. the Right of his Lands under the great Seal, yet the Lords have found {that the Ri 
»—y—- the Moveables may be tranſmitted in the ſame Signature with the Lad if the More 


be therein expreſly diſponed ny Ee n | 

T + 8x Seals were invented tobe Checks upon ſuch as. obtain'd Gifts from the King þ 
Subreption or Obreption, that is to ſay, by concgaling what is true, or expreſſing what 

= for even after the Sighatwre is paſſed. the King's Hand, it may be ſtopt in theſe 


Tut laſt Privilege of the Superior, is, that he may force his Yaſal to exhibit his Evidew 
to the end he may know what is the Mature of the Holding, and in what he is /iable to him 
as his Superior, which proceeds ordinarily by an Action of Improbation, whereby he will be 
forced to exhibit and produce his Evidents, to ſhun the Hazard of the Certification in the 
Inprobation. e e | 


i 4. * 
n 2 tte. Del. tt. tt * » r 2 5 oh, —__ cnudX. . — Me — 
* 1 4 4 — * 
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Of the Right which the Vaſſal acquires by getting the Feu. 
"uy „ ton ee OF APIS; Med Rl ailing I ie toil 


has Right to all Houſes, Caſtles, Towers, (but not Fortalices) Woods, and other 

Things that are above Ground of the Lands expreſly diE, and to Coals, Lime. 
ſtone, and other Things within Ground, and to whatever has been pofſeſed as Fart and 
Pertinent of the Land paft Memory of Man: But there are ſome ings which pals not 
i under the general diſpoſitide Fords, and require a ſpecial Diſpoſition, which belong to the 
Faces King in au eminent ay, and are called therefore regalia, and are not preſumed to bare 
been diſponed by his Majeſty or any other Superior, Ly they were /pecially_ mentioned; 
ſuch as are all Juriſdictiont, Foreſts, Salmon-fithings, Treaſures hid within the Ground, and 
py 2 Silver, and fine Lead; for other Mines, ſuch as Iron, Copper, Cc. belong to de 

K. 7. . Paſſal u. . e ens Pots ee e e, adn e ar hg ; 

Farl i. Ae 1. I Lands be erected in a Barony by the King, then, tho? the Lands ly di/contiguouſly,one 
Sein will ſerve for them all, becauſe a Barony implies an Union,  _* 3 
Tuts erecting them in a Barony, will likewite carry a Right to Juriſdictions and Court, 
Fortalices, Foreſts, hunting of Deer, and Ports, with their ſmall Cuſtoms granted by the King 
for upholding theſe Ports, Mills, Salmon-fiſhings, Cc. becauſe baronia eff nomen uni ver ſia- 
tis, and Poſſeſſion of any Part of a Barom is reputed Poſſeſſion of the Whole: But Mines 

bi l Ann, of Gold and Silver, f Treaſures, and Goods confiſcated, are not carried with the B« 


| | + HE Yaſal, by getting the Fes ſettled in his Perſon, by Chorter and, Set, as tk 


Parl | 

lux Heritor has alſo Power to ſet Tacks, remove and put in Tenants, as a Conſequence 
Tack; of his Property, Sita ff 12-26] 1 q N 8 1 1 5 B Ss : 0 , } 
„ A Tack is a Location or Craft, whereby the Uſe of any Thing is ſet to the Tackmun 


r a certain Hire; and in our Law it requires reden that the Terms of the Entry and 
the 1Þþ muſt be expreſſed, that is to ſay, when it ſhou begin and end, and it muſt bear 
a particular Duty, elſe it is null; and if it be a valid Tack, that is to {as if Mrit be adhi- 
' bited, (verbal Tacks belng only valid for one Lear) and the Thing ſet, the Contraftert = 
| Names, Tack-duty, Iſh and Entry i expreſſed and clothed with To/reffon, it will de- 
K. J. Il. fend the poor Tae againſt any Buyer ; which was introduced in favours of poot 
ral. Act n. Tenants, for encouraging them to improve the Land; but it will not defend againſt a Supe 
„ „ rior of Ward. landi, r the Yard, & c. tho by A& of Porliament the Superior be obliged to 
pal Talg continue them in their Poſſeſſion till the next Term of Mbitſunday *®, 5 
Ars zir Tock! have not all the Solemnities aforeſaid, yet they are valid againſt the 
Goo oa ine oa EE ne: ts a4 uatt 
Tenants cannot aflign their Tacks, except they be Liferent Tacks, or that the Tack bear a 
Power to affien ; but, they may be compriſed or adjudged : And if the Mafter ſuffer the 
Tacs man to continue after the Tack is expired, he will be 7. HAS pay nd more than he 
Tacie Retoca. Paid formerly during the Tack ; and this is called in our Law the Benefit of a racite Relo- 
| ww cation, that is to ſay, both the Setter and the Tackimen are preſumed to deſign to continue 
| the Tack upon the former Terms, till the Tenant be warned, : 5 
| SAW v 8 | Is 


1 


„* _—_— * * ** 
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15 


4 
1 b * 


Vol. II. > 
** the Tack be granted to Subtenant i, then the Tackiman may ſet a Subtack, which will Tit. VII. 


pe as valid as par, Tack, if clothed with Poſſeſſion. 
| Rentals are alſo 


„ 


a Kind of Tacks, but more tavourable and eaſie, becauſe the Rentaller 1 
and his Predeceffors have been ancient Poſſeſors, and kindly Tenant ; and he pays aGraf- 
ſum or ee at his Entry, and yet they laſt no longer than for a Year, if there 
de no Time expreſſed; and if they be granted to a Man and his Heirs, they laſt only to the 
firſt Heir; for elſe they behoved for ever to belong to the Heirs, and ſo would want an 
Iþ But no Tack is account eda Rental except it be in Writ, and the Vit bear the ſame. 
_ ® Rentals cannot be aſſigned, except that Power be granted in the Rental; and if the Ren- 
taller aſſign, he loſes his Rental, though aTackiman forfeits not his Right by aſſigning it, 
the 4/fenation being only nul. 10 Tr | Nb 
Wu nx the Tears of the Tack expire, or though there be. no Tack, yet the Maſter can- 
| not. /ummarly remove his Tenant or Tofſeſſor, except from biferented Lands, and Houſes, or 
Towers and Fbrtalices, and vicious Paſſeſſors, whom he can remove by Summons on Six Retnoving fo 
Days ; but in all other Caſes he muſt warn him Forty Days before the Term of hitſunday, ens the fam 
though the Term at which he were to remove by Taftion, were Martinmas or Candlemas ; 
which Warning muſt be executed, that is to Jay, intimated perſonally to the Tenant, and 
on the Ground of the Landi, and at the Pariſh Kirk immediately after Sermon; in both 
which Places Copies of the Warning are to be left: And if he then refuſes, he muſt be 
- purſued to remove upon Six Days, And after this Citation, the Mafter will get againſt 
Jim violent Profits, that is to ſay, the Double of the Avail of the Tenement within Burgh, 
and the higheſt Advantages that the Herftor could have got, if the Tenant poſſeſſed Lands 
in the Country; nor will the 7exant be allowed to detend againſt this removing, till he find · O. My pn. 
Caution to pay the violent Profits ®, _ a % INT 2 [cg ARS  -. 
Tu Maſter has likewiſe a tacite + pac in the Fruits of the Ground, which he ſets Tre Hypo- 
to his Tenant in ſo far as concerns a Tear Duty, that is to ſay, they are impignorated by theques 
the Law for that Year's Duty, and he will be preferred either to a Creditor who has done 
Diligence, or to a Stranger who has bought them, though in a publick Market: And the 
Laxdslord within Burgh, has a re IE ae in allthe Goods brought into his Houſe by 
his Tenant, which he may retain ay and while he be paid of his Tear's Rent; which tacite 
 Hypotheque the Superior has alſo for his Feu Deuty. by 1727 


„ um 6s; | 


TITLE n 


Of Tr anſmiſſion of Rights l. Confirmation, and of the Diffe« 
rence berwixt baſe and publick Infeftments. N 


1 * 
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"THE Fes being thus eſtabliſhed in the Ta, Perſon, the fame may be tranſmitted, was ef tnt 
either to univerſal or fingular Succeſſors: The firſt is properly called Succeſſion, nitins Feu, 
. 8 4 ſhall 15 ey in the 5 2 ook, Tranſmiſſion of Rights to ert 1 
cefſors, is voluntary by Diſpoſition and Aignation, or neceſſary by Appriſing and Ad 
and by 1 When he are forfeited for Crimes, 2 n | $f 
In the Faſſal ſells the Land, the Superior is not obliged to receive the Subvaſal except he 
pleaſes, though the Charter bear to him and his ſigns ; and if he receive him, there 
5 97 * a Tear's Rent due to the Superior, as an Acknowledgment for changing his 1 
_ . * ee * | 
_ . Lands are diſponed, either to be holden of the Diſponer Superior, and that is called a | 
publick Infeftment, becauſe it is prot umed it will be publicly nown, being Holden of the Iatefment 
Superior : And it is likewiſe called an Infeftment a me, becauſe the Di poner gives it to be 
holden @ me, de ſuperiore meo: And this Infeftment is null until it be confirmed * by the · K. 7 vx 
Superior, which 1s done by a Charter of Confirmation, wherein the Superior narrates the N . Ace. 
aſſa's Charter, and ſabjoyns thereto his own Confirmation or Ratjification of it, aud the laſt 
Right being firſt confirmed, is ſtill ferred} « 5 „ tune. 
OMETIMES Alſo the Yaſſal diſpones Lands to be holden of himſelf, and this is called as 
baſe Infeſtment, and has been allowed by our Law, contrary to the Principles of the Teuda / da Iaſefe | 


Lam, in favours of Creditors, who getting Right for Payment of their Debts, were un- 
willing to be at the Expences to get a Confirmation from Fakes erior ; and this is calle 


Infeftment de me, becauſe the Diſponer gives them tenendas de me s ſucceſſoribus meis. 
| gog - "Tins E 


zjudication, 


d an Inf. 4%. 


/ 


302 


— 
JI 


\ 


* 


Hir GEORGE 


MAck BENZ IFT WORKS. Vol., II. 


Book II. 


Poſſeſſion natu- 


ral and civ 


led civil Poſſeſſion, becauſe it is allowed and introduced by the 


TIS 


— 


TR ESE baſe Infeftments being clothed with Poſſe/ion, are as perfect and valid ; 
lick w þ tg we Poſſeſſion is to an Infeftment to be bone: of the Di/poner, Fr — 
at Confirmation is to an Infeftmeart to be holden of the Superior: And therefore 
ompetition betwixt two Infeftments of the ſame Lands, to be” holden of the $y 44 
the firſt Confirmation would be preferred, it being a general Rule in Law, that amongſt Ri tz 
of equal Perfection, prior in tempore ęſt potior in jure; ſo if a baſe Infeftment be clothed 1 ith 
Poſſeſſion before the publick Infeftment be confirmed, the ba/e Infeftment will be preferred 

tho? it was granted after the publick Infeſtment. fern e 565.0 
F ox the better underſtanding of the Nature of baſe Ifeftments,” it is fit to know, thy 
Poſſeſſion is in Law, natural or civil. That is natural Poſſeſſion, by which a Man is nam. 


rally and corporally in Poſſeſſion, as by labouring of the Ground: Becauſe ſometimes Men 


could not attain; to the nature! Poſſeſſion for completing their Rights, therefore the Lam 
was forced to allow another Poſſeſſion by the Mind, as that was Py the Body, and this is cal. 
Uruil Lau, of which there 


are mgny Kinds in bst, j „„ » rags 

2 1. T NE obtaining Decreets for Mails and Duties, and even Citation upon an heritable 
1 1 PAYMENT of Aunualrent, by the Debitor to the Creditor, who has Infeftment of 4s. 
nualrent. Fc my FFF 


3. Ira Man be infeft | in Lands, and, for 1arrendice of theſe Lands, by infeft in other Lands 


\ 


| Poſleffionof the principal Lands is reputed, in the ConfiruQtion of Law, Poſeſſion of the Mar. 


Crs ter be aſe b 4 1108 3 7 
4ð. Ira Voman be infeft by her Husband in a Ziferent, the Husband's Poſſeſton is acconnt- 


5. Ir a Man diſpone Lands, reſerving his own Liferent, the Liferenter's Peſſeſſon is at. 
counted the iar Pœleſſiou, and a baſe Infeſtment is ſaid to be clothed with Poſſeſſion, f 
he who is infeſt hath attained either to natural or civil Pofſeſion ; for the Law cannot pu- 
niſh a Man for not N raE.. Pyſefion, who could not zpprebend it: And for the we | 
Reaſon, if the Time of Zntry was not come, he who is 7xfeft by a baſe Infeftment, will be 
preferred in that Caſe, as if he were in Poſſeſſion. And the Reaſon of all this is, becauſe 
our Law conſidering that baſe Tnfeftments were clandeftinely made betwixt confident 
and conjuntt Perſons, to the Ruin of lawful Creditors who could not know the ſame, there 
being then no Regiſter of Seiſins, it therefore declared all baſe Infeftments to be f. 
mulate, which were not clothed with Poſſeſſion: And therefore before the Term, at which 
he who got the ge Iufeftment could enter to the Poſſeſſion, there could be no Simulatio. 
nor Fraud in any Party. And in this the Law conſiders much the Intereſt of /awful Cred- 
tors, by ſuſtaining that Kind of Poſſeſſion in their favours, which would not be ſuſtained in 
favours of near Relations, or where there is no oxerous Cauſe: And thus a baſe Infefinent 
given by a Father to his own Son, will not be clothed with Poſſeſſion by the Reſervation of 
the Father's Liferent, though the Re/eroation of the Father's Liferent would clothe a baſe I 


 feftment granted by him to a lawful Creditor, and the Husband”s Poſſeſon is accounted the 


Wife's Poſſeſſion, in ſo far as concerns her principal Jaynture, but not in ſo far as concerns 


her additional Foynture, in a Competitios betwixt her and her Hurband's lawful Cr- 


ditors. 5 | © 
- 'TxzRE is another Poſſeſſion alſo called per conſtitutum, which is, when a Man who | 


gets a Wadlet, ſets back the wadſet Lands to the Diſponer for Payment of a Tack-duty, cal 


ſaid to poſſeſs the wadſet Lands per confiitutum. ; jt ae . 
SoM TINEs likewiſe for the more Security, a be Tnfeftment, which is given to be hol 
den of the Diſponer, will be confirmed by the Superior; but that Confirmation does not 


ſed the Back Tack-duty 3; and the Wadſetter receiving Payment of that Back Tack-duty, i 


Confirmation. malce it a Publick Infeſtment; for no Wai ment can be called a public Infeftment, but that | 


. ſuch as Forfeiture or Recognition: 


which is to be holden of the Superior: But the Uſe of that Confirmation is, that after the 
Superior has confirmed voluntarily the Subvaſſa/'r Right, he thereby acknowledges his Right, - 
and conſequently can ſeek no Ca/ualty; which ariſes upon Want of the Superior Conjent 
f But becauſe the Di/poner is ſtill Yaſſal, therefore Ws 

- Superior will ftill have Right to the Renzs of the Landi, by his Liferent Eſcheat, and to 
ard and Nonentries by his Death; but if the Superior enter the Subuaſſal only 5 


— Charge, (this being no voluntary Act of his) that does not cut him off from tho 


- © SomzTiMEs likewiſe the Seller reſigns the Lands in favours of the Superior, if the 


* 


Lands be fold to the Superior himſelf, which is called refignario ad remanentiam, becauſe 


the Lands are reſigned to remain with the Superior And in that - Caſe, the Property is oy 


to be conſolidated with the Superiority, that is to ſay, the Superior returns to bave all the Ri 7 
both of Property and Superiority ; nor needs he be infeft of new, becauſe (as we former!) 


obſerved ) the Superior ſtands ſtill 7nfeft as well as the Jg 2 but the Iaſtrumeut of Refs 
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to buy . „eee eee r * 
* T H 3 Reſignation is called re/ignatio in favorem, which is, when the Seller hav- 
ing ſold his Few to a third Party, refigns the Fen in the 


— ä — 
K. Char. II. 
arl Zo Sell. Is 


f n Superior's Handi, for new Infeft- M3... i. f. 
ment to be given by the Superior to thatthird Party. | | 


Tur Warrant of both theſe 8 is a Procuratory granted by the 

Perſon, (and this Farrant is ordinarily inſerted in the Dielen impowering him to 

reſign the Feu in the Superior Hands; and this is called a Procuratory of Reſignation, and 

the Symbols of the Reſgnation ate a Staff and Baſton + And according! A the Procurator com- 

 -ears before the Superior, and upon his Knee, holding a Staff or Pen at the one End, 
which the Superior, or any having Power from him, holds by the other, whereby he re- 
ſigns the Feu, either ad remanentian, or in favorem, as ſaid is; whereupon an Inſtrument is 

taken by: the Perſon in whoſe favours the Reg 


nation is made, which is called the Infiru- 
ment of Rejignation; and thereafter the Perſon in w 


7 Tux Reſignation does not perfectly denude the Seller, until Infeftment be taken upon it; 
and therefore the fr/t Infeftnent upon a ſecond Reſignation will be preferred to him who 
has but the ſecon Tnfefrmens upon the firf Reſignation £ But yet the Lands will be in Non- 
entry in the Superior's Hand, after the Refignarion is made, until the Perſon in whoſe fa- 
yours it was made, be infeft, for otherwiſe. the * (bo would want a Yaſſal, fince he could 
not call him Vaſſal, from whom he had accepted of a Reſignation ; nor is the Perſon in 
whoſe favours the Re/agnation is made, his Yagaj, fince he is not yet infeft : But yet the 
Buyer has a perſonal Action againſt the Superior, to force him to denude himſelf in his favours, 
| fince he has accepted the —＋ pane and he will likewiſe have an Action of Damage and 
Intereft againſt the Suherior, if he accept a ſecond Reſignation, whereby a prior Infeftment 
may be taken to his Prejudice; and until Infeftment be taken, the Superior gets all his Caſu- 
alter, as Ward, Marriage, Liferent Eſtheat, &c. 8 him in whoſe favours Ręſignation is 
made, but by him who gn, fince he remains ftill Yaſul till the other be infeft quoad 
the Superior Caſualties, | 1 Ot no POM I -- 
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Of redeemable Rights. 


| . N o H E R conflderable: Divi For of heritable Rights with ut is that ſome are 
A redeemable, and ſome 3 Wy es Go 


* 
- 


Reaeemable Rights are theſe which return to 


Seller toa blank Procurngry of 


— 8 hoſe favours the Reſignation is made, (if anden 
he be not. the Superior) is infeft, and his Seiſin muſt be regifrated within 60 Days, as ſaid > 


Do the Diſponer, upon Payment of the Redeenabls + 
. Sum for which theſe Rights are granted; and are ſo ca 2 fo nt of 


by wy "pad and they are either Vadſeti, Infeftments of Annualrent, or Infeftments 

A Wadfet is a Right whereby Lands are impignorated or pledęed for ſecuri a ſpecial Wadſer. 
Sum, which paſſes by Infeftment (like oe Ha Rights) iin mw Terms 2 Mae or 
Diſpoſition ; and the Di/p 


lied, becauſe they may be redeemed *. 


Diſponer does ſecure himſelf by getting a acti | 
wherein he grants and dec moor Acre to a”, from the Buyer, ane 


; lares the Lands redeemable from him, upon Payment of the Sum 
then delivered, and of the Aunnalrent thereof, which is patum 25 . and ex- 
preſſes the Place and Time when and where it is to be delivered, and in whoſe Hands it 
is to be conſigned, in c 


aſe the Receiver of the Vadſet refuſe t t his Money. Re- 
verſions may be either granted by a Paper apa py ay orgs oo hoe 


rt, or they may be contained i Bod 
of the Right, and are then faid to be incorporated in ging ss 04 


1 5 in gremio juris. | 

＋ HEE Reverſions being againſt the Nature of Property, and depending upon the mere 
Aden of Parties, are to be moſt mg obſerved, and are ftri&ifim; juris; ſo that 

may are not extended to ZZeirs or voluntary Aſſignees, except they be expre/?'d. But yet they 
may be appriſed, which is allowed for the Good of Commerce, though a Compriſer be in 

5 : ect a juaicial Aſſignee. Reverfions muſt be fulfilled in the very Terms; and it is not e- 

27 ng that they be fulfilled in equipollent Terms. But after an Order of Redemption is uſed, 
hat 15, after the Granter of the Wadſet 10 duly premoniſped the Wadſetter, and conſigned 


/ 


—— 


f | f 5 , ie | | . . | 7 . | | 
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the Sums due by the Vadſetter, it may be aſſigned; and though the Reverſion bears 
Book . Premonition 9 l at the Pariſh Church, it will be ſuſtained if it be made perſonally. 15 
: the IWaadſetter, for that is a ſurer Certior ation. any winden Nan 
l  Reverſons albeit of their own Nature they are perſonal, binding r Granter anq 
K. 1s Ill. his Helrs, yet they arc real Rights by our Statutes, and affect ſingular Swccefſors, 
Pur: 5. A4. AL I Reverfions,.( except they, be incorporated, as ſaid. is) and all Bonds to make Rever- 
 . ſons, or Eiks to Revepfiont, mult be regiſtrated within 60 Days in the ſame Regiſter with 
WE i Seifins, for eſſe a ſingular Succeſſor is not obliged to regard them 4. & ſo that if any buy the 
FS T. AA le. Land irredeemably, and complete his Right before Regi/tration of itythiough- after Infefimen | 
upon the Wadſer, he will be preferred; but they are till valid | againſt the Di poner and his: 
Heirs without Regitration. , er inet i e EG es 5. 
Wr the Granter of the Vadſet is to uſe an Order of Redemption, he muſt premoniſi 
Order of Re- , | | | | ate Fm; * p niſn 
dewption the Wadſerter to compear, (and take Infruments grrengeon alien an Inſtrument of Prems.. 
i nition) to receive Payment of the Sums due to him; and at the Time and Place appointed 
by the Reverſſon, Offer being made of the Money, if the Fadſetter refuſes voluntarily to 
renounce, and to accept his Money, it is conſigned in the Hands of the Perſon deſigned in 
the Reverſion, or if no Perſon be deſigned, it may be conligned in any re/Þon/al Man's Hand: 
But there muſt be a Paper taken under the Gon/ignators Hand, acknowledging - that it was 
conſigned in his Hand; for though an Inſtrument under a Notar's Hand \proves that all this 
Order of Redemption was uſed, yet. it will not prove the Receipt of a Sum againſt the Con- 
M / % an e 
0 Ir the Wadſetter receive his Money, and renounce voluntarily, this is called a voluntary 
Voluntary Re- Redemption: But, becauſe though Renunciations be ſufficient to extinguiſh a'J/ad/er, (if no 
| Infeftment followed) whether the Vadſet was to be holden of the Granter or Superior, or 
to extinguiſh it, quodd the Granter and his Heirs, though Infeftment followed; yet if the 
Wadſet was given to be holden of the Diſponer, the Vagſerrer muſt reſign ad remanentiam, in 
the Diſponer Hands as his Superior; and thereafter the Diſponer needs not to be infeft of 
: new, as no Ne or needs: But if the Fadſet be given to be holden of the Superior, then 
Lereers or Re, the Diſpaner uſes to take a Letter of Regreſi, whereby the hs pms obliges him zo receive 
nen. back þis Vaſſal, when he ſhall redeem his own Landi; for otherwiſe after the Wadſerter is 
. ſeiſed, the Superior is not obliged to receive him back. But the Lands being redeemed, the 
2 1 0 may be charged to infeft him, which is neceſſary for re- eſtabliſning the Right in his 
Perſon. . 3 7J7%%%%%ꝙ%%Gꝙꝙ5ꝙ0e: pane © LR o ae rR 
Ir the Vadſetter refuſes to renounce after the Order is uſed, the Lords will force him to 
\ Nechuritor of renounce, and declare the Lands Yedeemed, by a Proceſs called a Declarator of Redemption. 
Redewptiow After obtaining of which Decreet the Lands are redeemed, and belong to the Redeemer, 
and the Vadſetter will, upon a fimple Charge of Horning, force the Conſignator to deliver 
him up the Money, „ „ ͥͤ ¾ Lg 
THz Uſer of the Order of Redemption, may paſs from it at any Time before Declarator; 
and therefore the Sums for which the Vadſer Was granted, are ſtill heritable before Decla- 
rator, but after that they are moveable, and fall to Executors, except the Declarator be ob- 
tained after the Yad/etter's Death, in which Caſe they remain heritable : And though the 
 Wadſetter require his Money, he may paſs from his Requiſition, either directly by a clear 
Declaration that he paſſes from it, or indireQly by intromitting with the Duties of the 
 wadſet Lands, or by taking Aunualrent for Terms ſubſequent to the Requiſition. | " 
pos  Wadfets are either proper, or amproper. 1 oo og oi ag ws 0, 
Wadſees pron. Proper Wadſets are theſe, wherein the Wadſetter takes his hazard of - the Rents of tht 
per Land for the Satisfaftion of his Annualrent, and pays himſelf all publick Burdens, © 
Improper Wadſets are theſe, wherein the Granter of the Wadſet pays the publick Burden!, 
and the Receiver is at no Hazard, but has his Anunualrent ſecure, And if a Wadſet be taken, 
fo that the Wad/errer is to have more than his Aunualrent, and yet the Granter is to pay 
FI. the Publich Burdens, and free him of all Hazards, this is acconnted Q/ary by our Law; the 
"m7 _ Puniſhment whereof is Confiſtation of Moveables, loſing of ike Ten Sum, and annulling 
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awe. 


os os em Ao Os. <A es Sb. 


the uſurary Contract, or Pattion + : And by a late Statute, if the Debitor, eben in a proper 

Fel dd, I agfet, offers Security for the Money, and crave: Poſſeion, the Wadjetter muft either 425 i 
222-Park 156 P ofſeſſron, or 7 eftr ict himſelf to his Annualrent * ; or if it be an improper Madſet, the Wad- 

K. Ci, 1. ſetter muſt impute the Superplur, more than pays his Aunualrent, in ſortem. And if a Man in- 

Parl 1: AR 63+ pig nor ate his Lands or Bonds, with expreſs Condition, that if the Money be not paid at a 
preciſe Day, they ſhall not be thereafter redeemable, the Law reprobates this unjuft Advan- 

© _© called pattum legis commiſſorie in pignoribus, and will allow the Money to be offered 
4 5 * Bar; or they will allow a ſhort Time, before extracting of the Decreet, for Payment 
| of it. ky; wt 5 e ee ee eee, 
'Taxinc of Annualrent having been diſcharged by the Canon Laus, Men did buy An- 
nuatrentt out of other Mens Lands, which was the Origin of our preſent Infeſtments of An. 
nualrent, and continues ſtill frequent: By which if Men reſolve not to reſt on the 255 
| 93 1 ecurity 
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of the Borrower, take him 410 obliged 0 iufeft wet Pane 
yable out of his. Lands cnn but if they ex Udine 
«nxalrent allowed by Law, it Will infer: 'C/iny 31 an haue ae n ane - 
Borrower Br. P and ano agaiaſt the Groun — . 
ay Poind any Part ache Grote as alſo they 7. — 8 
the Datie of the Land out of which: thoit alben ents. | 
it poind or exatt: from the Tenants any mote than they o 
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"H E Nature. and . of Property 40d Hua] Rights;' being explained: 10 ith. 
_ foregoing Titles, we ſhall now treat Wedel 'of Servitudeny which ve: Baiens affe 
in g Property and Rights. ©. WEL REG 17 1 ane bit 1 10977 64 as AN Wi is | . | 
bervitudes * reul or perſonal. ve Oe: 45 lr aum of vil St ale doth 3 WY TM 
Neal Servitudes, are whereby ane Mais aper 4 of Ground ira led with" {pme-: Burdon . | 

ver Man's Ground,  direfHy, and indirefly for-the\Poprietor'st_ 

Uſe, as having Right to that Ground, which ars divided in rural Servitades,- and dan or 
b 5 UN | arr "& n Ic R Wo KY Tama 3 10 Rid 8 Dt e 1 1 
ig ol Servituderare Ir, which is a Poets vine thi Ih Lunde 
Gur ig a Power driuing 1a, is the 

our 8 s G os; and AqueduBtur, which 7s a' Power: 1d. Ny 
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leſſer Serwitudes x if he chat has a. Via, has alfo Power to dive Carts and Waits and tu 
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Tuber chrongh f Ground of the fervient Tenemenht? 48 AGM E N wean J 8. 
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Debt. But becauſe our Law thought it not juſt that a Man's Lands ſhould be taken from Title Xil. 
him whilit his Moveables could pay his Debt; therefore, in the Fr/f Place the Meſſenger wilo <—y—- 
executes the Letters, muſt declare that he. Searched for Moveabies, and becaule he could 

not find as many as would Za Debt, therefore he denounced the Lands to be appriſ- 

ed on the Ground ot the audi, and at the Market-croſ? of the Shire, Stewartry, or Regd- 

lity where the Lands ly, and left Copies both on the Ground and at the Cro/5, 8 

Ax the Day appointed by the Lerters, the Meſſenger who is made Sheriff in that Part, 


Money; 


— — 4 


„ 
1 
$ 


* 
* 


ee ee 


. 


ne Creditor for his Payment, and this is called @ Decreet of Compriſing, and the moſt Part ,,..... 
— the Inquęſt affixes their Seals thereto; upon which the Compriſer gets a Charter paſſed — 

is _infeſt by .Precepts out, of the -Ghancellary, if the Lands hold of the 
King: And though of old, Land appriſid was proportioned to the Money, Jet thereafter _ 
whatever Land was ſought to be appry/ea, was accordingly appriſed; though far exceediig — 
the Sum in Value, becauſe even I ears Was given (which Was thereafter as r to ten I) pK . | 
for-redeeming the Land by Hapment of the true Sum: And this is called a 1g Reverſiun, anc. © 
becauſe the Law gives it to the Debitor; and if it be not redeemed within that Time, the Hen. er. 
Land belongs to himſelf for ever : But that Legal runs not againſt Minors, becauſe they 
want Judgment to know their Hazard ; ſo that they may redeem at any Time before they 


be rtenty five Tears complete. But if the Compriſing expire. ann their Minority, the Compri- 
a 


| fer. will thereafter have Right to the whole Mailſ and Duties. albeit exceeding his Annual- 
rent: But that Part of the Act is altered by a poſterior Stature, and the Appriſer is refirie- 


ed to his Aznugtrent during the Minority of the Debitor t. K. Char. ii. 


if Act 10. 


5 2 , | . 3 bs . 15 5 r 4 LY p |. to "* 0 
lx a Minor ſucceed to a Minor whoſe Lands are appri/ed, he has Right to redeem, as 21 


ired in the Mut? Time, the Major may redeem within theſe Years that are not run: 
nd if the Rent of the Lands be not correſpondent to the Aunualrent of the Money, 


whoever has Right to the Rever/ion, whether Major or Minor, muſt fatisfie the whole Sumt 
and Annualrenti reſting before he can * redeem. But the Compriſer, during the Legal, k I. vi. 
is e the Aungalrent of the Sums due to him, and the Superpius of his Irromiſſi- Pil r ee 
on will be imputed in Payment of L Sum; and if he be paid by Intro 


* 
by 


ofit id toth Hype 'or; the | fe : no fat + the Com- 1K. Jam. VI. 
15 1 * H the Super io. be ot regularly obliged to receive a ſingular Succeſſor, yet leſt by 

Collision betwixt the Debitor and his Superior, the true Grediror ſhould le unpaid 3 therefore 
uperior is forced to receive à Chmpriſer upon Payment 
of a full Leas Duty ef the Land t, and he gets no more from all, thongh many Compri/- f k b V. 


per or pleaſes, Re may retain the Land to Ke Jon. Vi 


1 y * 5 . , 6. 2 64 1 5 * 32 + ; 2 | : / 8 ; | 
fn, carries Right to all Tacks, Reverfions, and other Rights 
poſterior Compryſings need not Infeftment, becauſe they 


A444 © 


becauſe the firſt may be 


{ox become paid, or the fir Contþriſer may ly out from ſeck- 
can 
purſue without being inſeſt; but the Superior cumprſng needs no Infeſtment. 
5 Ar rE A Denunciation of the Lands to be res Debitor We voluntary Deed 
by diſponing ox. rolgning, ( becauſe elſe he might fruſtrate the Diligence) except he was bes 
fore Denunciation ſpecially, obliged. to dj/pone or refgn. th 7: 
Ix a Competition amongſt {ppriſers, the firlt - {nfeftment,ot Charge againſt the Superior, Preference . 
is ways preterred; and if the firſt Compriſer did Diligence to be infeft, but was ffopt by ons Arprif 


* 


albeit the ſecond Appriſer be firſt met, yet the firit Appriſer having done Diligence, by 
charging the Superior, will be preferred to the ſecond {pprijer firſt inert. 
Tu Compryer during the Tears of the Legal, is not obliged to enter to the Poſeſion ; 


| he leave off to 
al:; but it the meaneſt Part of the dum be unpaid after the expiring ot the Legal, the 
whole Land compriſed belongs to the Compriſer; without Conſideration of what he has zr 
mitted withz to prevent which, the Debnur, or a Second, or any pęferior Compriſer, who 
has compriſed the Right of Reverſion, does, before the ws expire requite the Conpriſer to 
compear at any Day or Place to receive his Money, in ſo far as he is not paid by his Intro: 
miſſion, and hay ing con/igned the ſame accordingly at that Day, he raiſes an 4#ion of Coun 
and Reckoning before the Lords of Seſion; and if it be found that he is paid b Titromifak, 
nd the Money conſigned, the Lords decern the Compriſing to be paid and rind : Nor needs 


„ 5 the 


1 
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Bock II. the Debitor get new Seiſin, for the tormer Right revives, ſince the Fie was ſtill in his Per. 
<—y—- ſon, upon Condition that he would pay the Sum within the Lea. £13 

| Sheriff Fee In this Count and Reckoning, the Compriſer will get allowance of the Sheriff Fee, which 
is the twentieth Peny of the Sum that was compriſed for, and of the Zntry payable to the 
Superior, though the Appriſer truly paid neither; but he will not get Payment of a Factor: 

Fee for taking up the Reni, exce r 

A 1 Appriſings led fince the Firſt of January 1652. within Tear and Day of the firſt . 

Fecfaal Compriſing by Infeftment, or Charge againſt the Superior, come in part paſſu, as if 

they were all contained in one Appriſing. But the „ e Appriſmgs within Year and Day, 

| muſt pay their Proportion of the Expences of the Infeftment, and Compoſition given to the 
Keb . Superior by the firſt Lpproſer *, * e 1 
ra. eins pr by Heirs did frequently acquire Rights to expired Appriſings againſt 

[ 


| their Predeceſſors, by which they braiked their Efiates without paying their Debt, to the 
t AA de. Ruin of /awful Creditors f; theretore our Law did very juſtly ordain all ſuch Appriſings to 
de redeemedfor the Sums truly paid out by the apparent Heir, which proceeds, albeit the 
apparent Heir acquire theſe: Rights in his Predeceſor's - Lifetime. But if the expired 45. 
priſing was acquired gratis by the apparent Heir, the lame is only redeemable by the Cre 
diior for the Sums contained in the Apr ͤ gg. . 
Br ca us the Parliament thought it exorbitant to take the greateſt Efares for the ſmal. 
leſt Sums, and to make a Meſenger Fudge in Affairs of ſo great Importance, therefore anno 
5 1672, this way of Comprimg was altered, and in place thereof the Creditor now gets Land 
$4judication adjudged to him by the Lords of the Seſſion, proportionally to the Sums due to him (with 
| a fifth Part mes) beſides the Compoſition due to the Superior, and Expences for obtains 
ing Infeftment, becauſe the Creditor s obliged to take Land for his Money; which Adjudi- 
— cation coming in place of Compriſings, is. perſeQed by Charter and Sen, as Comprijngs, + 
$a and the 8 is obliged to receive the Adjudger , but it is redeemable only Within 
Aan. five Tears agors. J wy BEE LES VT ̃⅛˙70o ALIA 
. Ir the Debitor compear not to concur for completing the 1 Right, by giving him 
2 Proereſi, and Tran 2 of the Evidents, and ratifying the Decree? of Adjudication ; then 
the whole Lands muſt be adjudgea, as they were formerly appriſed, (nor in that Caſe can 
the Adjudication contain a fifth Part more) it being unreaſonable to force a Man to take 
proportional Land for his Money, and yet to be unſecured even for that Proportion; and they 
are redeemable within ten Tears, ( thele Adjudication being now come in the place of 4: 
; prifingr) and have the ſame Privileges and Reftritions which Compriſings had by the 48 of 
arliament made concerning Debitor and Creditor, anno 1661; 


Poſſeſſi his Compri Adjudication, he can uſe no fi fs — ae 
ofleſſion upon his Compriſing, or cation, he can uſe no farther Execution againſt the 
& 19, * 


Ay. Tuns are other two Kindsof Adjudication, allowed by our Law. The rf is, when 
tions alter the the apparent Heir of the Debitor, is charged to enter Heir, and renounces to be Heir, the 
«ld Fer . Creditor having obtained a Decreet, cognztionis cauſa, for conſtituting the Debt; wherein the 
apparent Heir is only purſued tor Formality ; but the Decreet-can have no Zfet perſonally 
againſt him: In which Caſe the heregites jacens will be adjudged to the Greditor for Payment 
the Debt due by the Defunct; which if it be liquid, and inſtantly inſtructed, the Purſi. 
er in the ſame Proceſs: proteſting for Adjudication, the ſame will be allowed to bim ſum- 


.'+ 
a. 


marly without Neceſſity of any other Decreet, cognitionis cauſa 
LegalRevers- TEG Adjuaications are redeemable within ſeven Tear at the Inſtance of Cucreditorr 
on of Adjudi= one after another, who have likewiſe obtained Decreets of Adjudication. 3" and a Minor 
TR, n. renouncing to be Heir, may be repaned, and allowed to redeem upon W But Majors 
Ae. renouncing, have not that Privilege directiy, it being only by Act of Farliament granted to 
| Minors or to Cocreditors, likewiſe Adj N J» BRENT ET 
Av if the Swperior be charged to infeft the Aujudger, he will get a Lear Rent for Com- 
* © Adjudicotions carry Right to all which would have fallen to the Heir, es all herirable 
Rights, and the whole bygone Rents and Duties, fince the Defund's Death, may be adjud- 
-ged, becauſe theſe belonged to the Hem, . An ef 
 Tazxx is another Kind of Adjudication competent by our Law, that is, for performing 
any Obligement which conſiſts in Fado, and relai.v'to particular Di pft ions, and Oltigements 
to infeft : And after Diligence uſed by Decreet, and rated Horning againſt the Diſpo- 
ner and his Heir, and for making the ſame effectual, the Lords will adjudze the Lands diſ- 7 
poned to belong to the Purſuer as a remedium extraordinarium, there being no other Remedy 


competent, 5 4 5 +9 n ” 1 2 „ nn 2 2355 2 r | i 
Tuts Adjudication extends no further than to the Thing diſponed, and hath no i 
| 2 F544 JAY e A Ne 5 . F 
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his Eſtate, then the Creditors may raiſe an Action of Sale before the Lords, and get th 
Efate rouped , and divided amongſt them, effeiring to their Diligences and Sum: 
Ix this Procels the Lords firſt determine what ſhall be the loweſt Price; and then they 
name one of their Number before whom the Roup is to be Bräde; and if none offer more, 
che Raiſer of the Action is preferred, and the Lands are diſponed by that Lord, and the 
Diſpoſition runs in his Name Nie of e Bon oe 
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do pay or perform any Thing. 


ſon, or Laws of Nature ſome civil, becauſe they atiſe trom faite Late?) 
4 0] T2IGE municipal nſtoms:; HOON N at SHOE TO got otrt 209-03 n 


k with 


from Deeds'reſembling Contracts, ſome froth:Malefices, 
| Maleficer, ex contrattu, aut quaſi contruttu, eu makficio/aut quaft ndlecio: For we be-' 

come equally tied and obliged to Men, either dy contracting expreſſy with them, or by You 
ine ſome Deed which induces an OvJigation without an epreſt Fäction, ot by commit- 
| ting-Malefices againſt them, Were, 1 g TOUS 1 WEE: WALM ergeht WIRE £505 Di N 
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own Nature. And the Obligations ariſing from Conthacts are divided and diſtingniſhed ac- 
cording as they ars perfectedꝭ either by the /ole"! Conſent of the Contraters/or® by the 


fciuntur. : FL: 13s Ik 3c: Ne 3 1.4 © V a ; Ll > oY 
Taz Contract which depend upon Things, are theſe which ariſe either from bor 


rowing 


tion, and-are called mutuum, commodatum, de poſitum, & pignul t. 
Borrouing, or mutuum, is that Contract, whereby a Man getting any Thing from another, 
ls obliged to reſtore him not the ſame Thing that was borrowed, bat tie Equivalent, or as 


tho and Pounds, the Receiver obliges himſelf to reſtore not the ſame, but another thouſand 
Funds ; and therefore the Property of the Thing borrowed, being transferred from the 
Giver to the Receiver, the Recerver runs the hazard of all the Loſs that the Thing borrowed 
can ſuſtain after it is delivered: This Contrrct is moſt ſtrictly interpreted, fo that nothing 
k underſtood but what is clearly expreſsd, 5 | PE ns 
%, or, commodatum, is that Contract whereby a Man gets the Loan of any particular 
bing gratis, for ſome ſpecial Uſe, and obliges him to reſtore the fame Thing in Specie, 
and not the Equivalent; as when a Man gets the Loan of a Horſe or Coach: And becauſe 


in this Caſe the Property remains with the Lender, therefore if the Thing lent be loſt; or 
perilh by Chance, the Loſs redoundsto 3 22 for the Thing is ſtill his: But if the Thing 


[x the common Debitor become Bankrupt, and that there ate real Diligences affecting Title xll. 


e N che ll. mm 
Parl. 3» AQ 17. 


© ſome are natural becaitle they ariſe From the Principles of tight Rea 


Intervention or Tradition of Things; or lilly, by Nord or Mrit. Hence is tliat re- 
markable Diviſion of Contracts in the Civil Law, qu# re, verbis, literis, aut conſenſu per- 
ane n 4 8 „%% PT $1550 5Y6f- 7% 


| (which comprehends indebite ſolutum) or from Loan, or from Dephſitat ibn, or from Inpignora- 


1 | 20 k ' . | 5 
Confiſcation will be handled in the Title of Crimes © Caonffſcation, 
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An Obligation is defined to be that legal Tye dhereby we irs bound ung 
nee 9 OTB 197 Wy Y * nns. 


ur chief Diviſion of Obligation: by the Ci Law and ours; i, chat gigen of 


ligationsd 


Ak oT RHI confiderable Divi/ron of Obligations, is, that-ſome ariſe from Contratts, ſore! Another Divi- 
the nd ſome fromDeeds which reſemble: ien Ol 


. 
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A Coniract is an Agreement entred into by ſevetal Perſons; - indueing un Obligatio by ite c. 
Ml | 


Real Contract 


\ 


Mutuunts 4 


much of the ſame Quality in Meaſure, Number, and Weight: As when one borrows a 


Commul aun; 
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Book MI. be lent merely for the Advantage of the Borrower, he is liable to do moſt exatt' Diligence, 
and therefore, if the Thing periſh; or fuſtain any Prejudice for want of exad Diligence, the 
Borrouer muſt make up the ſame hut if the Thing was lent for both the Borrower and the 
Lenden Advantage, then from the ſame Prineiple of natural! Equig, the Horrewer i, 
only obliged to do ſuch Diligence, and to be ſo careful of the Thing borrowed as he woulg 
havs been, blown £0 49 4 hee 4 S02 Pas, yTWndd OE Do boat, 
| I « this Contract, the Receiver is obliged to reſtore the ſame Species in as good Condition 
- - - a8 he got it; and the Lender is obliged to pay che Receve any confiderable-Expences, that 
he neceſſarily beſtowed upon the Thing borrowed, the Law not allowing inconſiderable Ex. 
pencer;, becauſe the Borrower has the Uſe of the Thing which ſhould compenſe theſe, 
. Precariun is when any thing is lent to be called back at the Lender Pleaſure, abere in it dif. 
N 8 ferifromcommodatam, Which imports always a determinate Time for making uſe of the Thing 
is Depoſitation is that Contratt which is entred into by one Man's delivering any Thing in- 
to the Cuſtody of another, to be kept gratit for his, Uſe; aud therefore becauſe in this Con. 
tra the 4 molt remains with him who did depoſitate the 'Thang, if it be loft, it is loft 
to him; and fince Depoſitations are made for the behoof of him who does depoſitate, there. 
fore the Depo/itar (for ſo we call him in whoſe Hand the Thing is depoſitated) is only 
liable if the Thing depg/ftated was loft by the Depoſitar's Dole, or groſt Fault, nam depoja- 
| rlur rantum” praftat dojum, & latam culpam: But Inn-keepers, Stablers, and Maſters of Ships, 
Neat, comer] ATE liable to moſt exact Diligence in preſerving the Goods of Travellers and Paſſengers, which 
% they bring into their Houſes and Ships, and to repair and make up all the Loſs they may ſu- 
ſtain while they are in the Inns or Ships, whether the Prejudice come by the Ser vanti, or Mar iner. 
or by Strangers. Which ſpecial Kind of Depofitation is introduced by Equity, contrary to the 
common Rules of Depoſitation, and which we have immediately from the Civil Law and edi. 
Cum pretoris, intituled, nautæ, caupones, flabularii, & cc. 
As in this Contratt the Dipo/itar is Iable to geſtore the ume Thing chat is depo/tated, nd 
not the Equivalent, fo he who depoſitates is obliged to pay the Depofrar what he beſtowed 
upon it, whilſt it did ly befide him; for generally a gratuitous Office ought to prejudge no 
NM: But he cannot crave Compen/ation upon any. Debt due to him by the Perſon who d- 
pate, which is fingular in this Contract, for he muſt firſt anſwer his Truſt. £4 
Hecke is the Conrad whereby one May  gfues ez another any Thing, for the Receiver' d. 
 curity of what he ows Bim, to be re-delivered upon Payment; and therefose, becauſe. the Thins 
1 ſalt in is to be re · delivered, if it 2 Gnfing the Impigzoration, without the gros * 


* 


" Inpiguaratiew are made for the Advantage of the Giver and Receiver, (the one being con- 6 

cerned to get Money, or ſome ſuch Thing upon the Pledge, and the other to get a Pede g 

Rh gn for preſerving thereof, as pundent Men uſe to do in their oum⁰ Adﬀairs 3) but he is not | | 
© Lable-for-cu{pa-leviſima, the Contract being for the behocf of both Parties; and he will have L 
Repetition from, him, tor what he profitably tefoyed wpon it during the  [mpigneration, 

8 nmz what is impignorated is not delivered, and then the Pledge 1s called an Hy 1 
EO potheque, and t e Law ſometimes makes ſuch tacite Hypotheques without ehr Potion, 5 5 
. where it makes the Corn growing upon Land, of the Goods brought into the Houfę, t 9 

be liable to the Heritor for Payment of his Renn. : 

|  » one Hay par to another more than is due to him, os what is not due at all, the Lav 1. 
sal Mows to him Repetition of what was unjuſtly paid, and this is called condiftio indeliti, becauſe <1 
by paying to you, I oblige you really and in 12 to repay what ſhall be found not to be due, Ui 

or to have been paid more than was really due: But ſince this Obligation ariſes from the 5 


Payer's Ignorance, therefore if he knew that what he paid was due, he will not get Ache 
tition, hut what he paid will be look d upon as a Donation, but it muſt be ignorantia fatth, to! 
ignorantia juris availeth no Man: And fince this Repayment is only allowed by the Prit- | 

.. ciples of natural quit, therefore if what was paid was due in Equity, though it was not 


T due by poltive Lan the Payer will not get Reperrion. 


on 
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e Oo Obligation 7 e or un. 


| ene Egationt require ln to make dem binding hich ata retjuire uri 
mY 225 E * to fay, cannot be proven without Writ, Ii ugh they a 
ld d ug uit the | 
ALL W for rran/mitting the rea Right, of Lands, or others, to be perfeRted by Writ, 
do ſo far require Hit of their own Nature, that though the Bargain be emnly and clearly 
ended by re Tranſattion , yet hers is Rl Place to Fee; or focus penitentie, till the 
A e bal Promiſe do by « L. bind th Pi niſer t becauſe the P 
An Yer omiſes our aw e Pro , Ye e the 
rt of Words may be eaſily miſtaken by the Hearer-, Percha verbal e — 
ben 72 0 only be proven by Oath of Party, and not by Wi rnefſe es, though the Sum be ne- 
ver ſo ſmal 
Bzcavsz Mens. Subſcriptions may be eaſily counterfeited, therefote by an expre/; 25 Ka- 
tute with us, no Writ of Importance Coe we interpret to be when it is granted for more 
than 100 Lib.) is valid, exce vr it be py log reſence of two /b/cribing Witneſſes, if the 
Party can write, or by two. Notaries and wacfes, i the Party cannot write ; except : K ye. vi 
the Writ be holagraph, that is to. ah all written with the Granters own Hand, and that the £13 48. 


Priter and Witneſſes be ſpecially deflened f: And though the /ub/rib two initial Let- PK cher. It. 
tert be ſuſtained, . proved that the Sub/criber was in uſe. 43 ee ;. 2315 Parl. 3. A4 l. 
Cranter . Mark is not ſufficient, except the Verity of the affixing that Mark be referred to 
the Grante r Oath, And if che Sum, though exceeding too Bb, be refriiedto 100 lib, the 
Obligation will be fuſteined, though it want Witneſſes. 
M7. en is the Favour of Commerce, and ſuch Expedition tr requires, that upon its ace 
of Exchange are ſuſtain Fee they be not ſigned bald Witnefſer ; and Be fon Ae hottie | 
FGwodr upon Bargains, are fu to be 1 by Fungſſes, though there be no Wr... 
þ av being no. Writ uſed in fact . Mig ſuch is the Favour of Contra&s of Marriage; 


eſpecially Where they are become Hotour by. Subſequent Marriage, that they are fuſtained 


Bx our Law an Os —_ in Mer. is fiot. binding, except it either ke tere . 
Wee pA! = nl 175 987 traditians 7 Es Woes” en 
aminia.: But Tradition is not 5 1 7 tafts, or where the Granter +; 
tereſt to keep the Paper himſelf, te his Likerene or Liberty to altet is reſer ved; 
and if the Writ bein u his Haud n who favours it was made, it 7 refumed to have been 
delivered, and cannot be taken from him upon the pretence of not Del elivery, e it be 
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Ln Mandate, which are ſaid in à mo L400 
to ariſe fr ay Conley, becauſe the the ſe Contracts 1 erfedted by — pts Wy 
Parties, without: 8 farther Solemnity, or radition: us how ſoon two. Parties g- 


173 concerning the Price of any Thing that is to be 1d W. that Ge at is by mere C 5 
perfected, that he hath the Seller preciſely. obliged, 9 Fas Thing Home gt 1835 tion di 


poten the Sale 3 albeit the dominium 2 1 57 bn not trausfetxsdi but ene with the 
Namn. | | 93 Seller 
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Vol. II. 

Book III. Seller until Delivery : And if the Thing bought periſh without the Seller's Fault, even 6 
fore Delivery, the Loſs is the Buyer's, in reſpect of the Perſonal Obligement upon the del. 
kame. ler to deliver it, and the Buycr's Right is. effabliſmed ever before Tradirion; and though 
=. Earneſt or Arles be given as a Symbol or Mark of Agreement, yet the Conſent withd 

the Zarneſt or Arles 5 we call it) completes the Bargain; and if the Earneſt be in vn 

rent Money, it is to be imputed as a Part of the Price. _ e Or | 

In this Contratt of Enption and Yendition, there muſt be à Price conſiſting in nume. 

frlaate and down told Money ; for if one 2 be given for another, the Law calls 
Contract, Permutation, or Excambion, and not Emption and Vendition, and this Price muſt he 


certain and definite; and if the Price be referred to another, the Bargain will ſyb6R, « 

| opt that third Party to whom it was referred, either will not, or cannot detetmine the 

hn 7) V * 
Lecation nd Location and Conduction is a Contract whereby a Hire it given, for the Die and Profit ora 
* for the Work of Perſons. It ere fon Erie and Vendition chien 1 ab 
that the Deſign of the Contract is to transfer the Property 3, but in Location the Proper 

remains with the Setter. JJ%%Vc / ᷣ ⁵ͤ dhe ot 

T x1s Contract being entred into by the hunu⁰,a Conſent, and for the Ad vantage of both | 


[ -#.% F 
4 : [3 2 


* 


Parties, the Conductor is only liable to uſe and adhibit a moderate Diligence, for prefery. 
ing the Thing ſet, that i, ſuch Diligence as prudent Men adhibit in their own Affairs: * 
that if the ſame periſh without his g/ and upine Negligence, ot Fraud; he is not Table to 
: Location or ſetting of Lands for a certain Hire, (called the 7a%k-dury) is freduent , 
Tek d. CO orland ; and it is Ry be obſerved, that if che Ground yield no Increq 199% A * 
ren, without the Fault of the Conductor, the Hire will not be due, fince that was 'givenfor 
the Profit and U/e of the Ground: But if there be not an ab/olute Sterility, and that the 
Land yield ſome Profit though never ſo little, the Hire will be due, it the Profit but r. 
ceed e Ex ence of the Labouring. 5 e Menne YL 4 nnn n eee 


FRO M this Contract there ariſe πm Action; the one 1 the Condullor is 6 MY 


** 


— CS 


: * 


to pay the Hire agreed unto, and to reftore the Thing ſet after the End of the Location in 
as good Condition as he got it. The other ie an Ad Whats is Ae bound | 
* 44 ung hired, during the 


Society; | 

| "would be null, if it were provided that one ſhould” have all the Gain 

| could be no Compenſation, thoug l 

| Bu this Contra, all the Partners a 

| cording to the Shares they have i 
| 8 TH z Society is extinguiſhed, 

=. | Gokion'of S0 the Death of any of the Partners, or b 

| der. provided; for this is a perſonal Contratt, of 
| one another, and ſo this Contract is diſſolved by the fimple Renunciation of any of the Part- 
75 ners; ſo that every one has a negative Vote: And if the Society be entred into with this 

1 Condition, hat it ſhould not be diſſolved at the Options Ay of the Partners, the Law does 

| reprobate ſuch action: And from the ſame Principle likewile it is, that Partners in 
| a Society, are notliable for farther Diligence than they uſed to adhibit in their own Af- 
| ce W 8 one e for 8 for it is preſumed they are 
©  Jatished With one ers Diligence, the Contract being. e Be 

.  Manaate, is that Contract whereby one imploys another ta gen ot ming \any * 7 gra- 

| _ _ Fuitouſly ; for if he who is imployed get a Reward, it is an Pee a Ny 5 

| catio operarum, or a feeing of the Perſon ſo imployed; but per iche Receiver of the Man- 


„ - 4 + * 


date has been at any Expence upon the account of the e ) 


le who receives" the Mindete is obliged to execute the" Hime actording to the Ruler | 
preſcribed by the Empleyer,and not to exceed the Bounds of his Mandate? And therefore 

f Titus employed Sezus to buy him füch a particular Piecé of Land for 10000 Jb. Tit 
4 ic obliged to ratifte his Bargain, though he buy it for 9800 Lib. becauls Ten compre- 
// / %/%/ ² Ä 
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cauſe he exceeds the Bounds of his Commiſſion. 1 1 
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«4 expire e; by the — ths! © Fart , Pits * or Bufineſi in u Tide II. 
. pr" wasomploged be entire, or bythe Death either 5 the Perſon” employed, or of 


I Eaployers. or by the Renazeiarion of the-Perſoh employed : But in all thoſe Cafes. 

F the — undertaken be not intire, the Perſon employed, or his Heir, _ and muſt 

weed. to execnte the Mandate, notwithſtanding of e 8 neid- 

ow. "Mondatars are liable for 'exa@ Diligence, Ga Jeviſiima, becauſe abet the Man- Puget 
be only grat ia mandant is, yet the v very Nature imp lies Diligence. | 1 IVW3%D) * Man datars, 


er are either Scarifingifrom expreſs Con * tarnez which are inferred b rio * 
3 Tuciturnity Ray bf wn Inſtance, if © Perſon — 5 ſuffers anner to act in his kf 3 
airss; he is under hood to give him thereby n ache Min 10 394, 19 
| 2. 9 are either general, for managing all Affairs, or ſpecial. 7 Wh doing ſdme par el 

uſineſt, conform to the preciſe Tenor of the Commilfion Ant albeit generd ! Man d. 
7 7 9 5 8 Power of e yet they: Are not extended en 
Crimes: 8 (FF e 11 üs $6 ben 20: un 

2; To Donations, albeit; hire there is any any probable Cauſe, Gratifiations ma be al- 
ed, which will be regulated — arbitrium bent i, this being Tower, us bone 5 
2 * Which implies exuberant. Iraft. . F 705 e it UI; 

No general Mandate will imply a Power to allenate/ Innoyedbles, of to ſubmit r 
16 any litigious Buſineſs, + | 


105 Caſes of greater Importance than hoſe erpreſid. een DAR e 320 40 
Tui great Favour of Commerce has introduced auother Kind bf parkte Manda e, by: 
hich Exercitors of Ships, and Prepoſitors! are obliged by the Oontracis of the Maſtcs of 
he Ships and of the Infitors, in relation 0 the Ships and Voyages, or to the Particular | 
Negotiations. wherein they are intruſtdc. „ SIA. | 
 Exercitor is he to whom the Profit of a Ship doth belong, whether he be the On +, or Krane. 
hath only freighted the able Ihe Maſter: is the Perſon intruſted with the Charge of the 
Ship, who has Power to 7 the Exercitor, by contracting for tip: Reparation and Out- 
rigging of the Ship, and in Matters relating to the Voyage. - 43.4 
fitors are intruſted with particular Negotiations at Land, ſuch a8 keeping of Shops; Ge. land 
nd they oblige their Proto, in relation 81 the Affair err they are een, as 
car's. Are in maritime Affairs. 4 3 $414 (* r 

Nrir nix the Maſters of: "Ships, r Iofivrs, need Mew their Commiſſion, 
but, their being in the. Office is ſufficient: to oblige the Exercitors and Conſtit Hents.' 
And if there be many Exercitort, the * ontract obliges them all i ſolidum, 

albeit what was borrowed be not employed for the Uſe of the Ship, only it muſt be en | 

to the Lender, that the Ship flood in ated of ſuch R an bee and the Facts of the If. 

tore will oblige their Conftituents of whatſoever Sex or Age they be, and even though they 

be Pupils, Minors; or Wiver:who cannot validly oblige t emſe Ives 5 for they Oy; them- 
ſelves. to blame who intruſted ſach Perſons | 41> 4 JULI. £ 
As all thoſe Ob/jgations and Contracts ariſe from e expre/? Conſent, fo others arſe from 63. 


cite Con/ent, ſuch as Homolggutian: As for Inftance, though: a Man be not 6bliged by a Bond Homologation 


anted in Minority, yet if he pay a Part of it, or Annualrent for it, after he is Major, the 
blig 7 is thereby bomiologated or -owned,: and becomes valid, not from the Time 
of the Homologation, but from the Date of the Writ; and therefore it is fit that ſüch as 
deſign not to own null or invalid Deeds; ſhould. abſtain from doing any Thing that may 
infer an Approbation of them; but becauſe Homologation | is aft us down on it ſhould 
not be proved by meſſes. . 2s 
BCA Us all Obligations. cannot be bound up under; general aac; 1 ar Names We - 
Contrafts, therefore he Law allows ſome Obligations to paſs under the Name of uſt put — 
contractur, becauſe they have the Reſemblance; and are of the Nature of Contratts; and Gele SH 
ate negotiorum geſtio; whereby-if any Perſon manage your Buſineſs advantagioufly for you, Ne a 
you are liable to him for his Expence, though you gave him no Mandate, Teſt ſucli as are = 
abſent ſhould be LEI by the Negligence of their Friends, and their Averſeneſs to 
meddle with other Peoples Affairs where they are to have nothing allowed them for their Ex- 
pences. As the Manager i is liable to refound the Perſon, whoſe Affairs he managed, any Pre- 
| alice done to him fince, elſe any Man might be invited officiouſly ts meddle in another 
an's Affairs to his Diſadvantage 5 but this is to be underftood / inutiliter geferit;, other- 
wiſe;. if he acted profitably, albeit the Event do not ſucceed, he will get his Expences. 
„Ens othet 44% contrattur, are Tutory, Communionof Goods, entring Heir, the Obligation Tutorn 
ment that ariſes upon Payment of what is not due: For if one be Tutor to you, 
be enters in a Kind of Contract with 0-4 whereby he is bound to adminiſtrate vour  Af- 
ird and you are bound to pay him his Expence. But of all theſe I have treated elſewhere 
in their proper Places, as I all do of Malefces, and what reſembles them, when I come to 
_ of Crimes, of which theſe may 1 faid to be Branche. 1 
RET AVING 


4. If m the general Mandate. Gas {p beclal Caſes are expreſſed, it will not de extend; G 00ʃ1ʃ 
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commeroio: and albeit when the Performance of 
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; - out . on ed to gratifie 


Ss the - odl 3 "EATERS * 

fl Deed z-. be which two there is n n * Am. 
or perform a Need :; betwixt Wortdere > e, ele-that are Can. 
thn for a Sum, if then be.bound.conjunAly. and. Leyerally with the principal Debfterz may 
be purſued without;ppiluing - the, Principfll, and quoad the: 3 8 1 
ut theſe ho are . for nne Pete, Cuut ioner and 
for P 6.4 or ae = Zenter, 25 ; . Fare be © dif. 
they. —— Ages op eincipals firſt be Cited ch abunt in the one Caſe, Ori to an- 
foe for their Ben —— the — hey are only” liable wanne up What * 


tin nd per. are diſcofied.! on 

HE mw 4 i bond -comutictly md #reraly, ars liable as Pa 
Obligation map fubſiſt, [though the Obiigotion. of the principal Patty 
1 — null, or . by any Privilege given to the Principal by Law; 5 as if 'a Man 

| become Caution f 0A rs, or for a Wemen who is marrieit, num fbi puter who 17 
came a Cautioner but if che Ob/izarion. was abſbluely null in It ſelf, as if the 
Principal did not flen, then "this Obligation, becauſe i it is hut 3 revidas ſo much of 


bd | its OWN: Nature, as, 40. trek the Cautioner. 18 ⁹̊ K Nin 1 
Relief of Cau - 
tioners · 


Cautioners are ito get Relief from their Principals not only of che pris ipal eme wn 
Annualrents, but of all the Damage and Intereſt, and whether the ſamebe provided by the | 
Bond or not; and where there are many Cocautianeris they are liable ia ln 22 
the Creditor :. But if any of them pay the Whole Sum to the Creditor, though he get 
Aſlignation. from him to the whole, yet he muſt only ſeek his Relief from the other Ca 
11 5 0 with Deduckion of his own Part, which proceeds, albeit there be no Chuſe of my. 

elief in the Bond; and they muſt communicate. to tlieir Cocautioneyr what Eaſe they 
7. way of Tranſaction from ihe Crediter ; but if they: get the faid* Eaſe by a mer | 
itication, as by Donation, &c. then they are not bound 15 communicate what Riſe they 
— for a Creditor may juſtly 3 of bis Cautioners. as his F riend or Relation, wit. 
E rec k e 17 N 0 
Obligetions effettua), it is necoy | chat we. fubject Miner Weteof de füch a 
2 Tals et an Obligation : For ng, Man can;oblige himſelf to do what is either impoſſible, 
unlawful, or diſhoneſt, nor to tranſmit the Pro Nl Gg of Things /acred ( theſe not being in 
gata, becomes impreftable, the Par- 
ty is liable for the Value, as Damage and Intereſt, 3 theſe ths * lue is not due, tor 
will he be liable in a Penalty in caſe of not Performance. 

Bur yet a Man m 7 4 K. 7 N to do ſomething not in kit own Power, as to cauſe 
2 ebene La he fall, he will be Ns oro damno & E& intereſſ, or for 

 AMQNGST Obligatio 7 Donations alſo reckuned, which ls: an Ob; ioation peveroding from 
a lucrative Cauſe or Title: For he who voluntarily and erituitouſly promiſes to give a 


ny Thing, is thereby obliged to deliver the fame, . this voluntary Giving is called a Ho- 
nation, which isin Law de ned to be a mere Liberal 2 n Fon 50 previour Com. 


Ys page 
op be er perfeQted eimer by Writ, or wichout it 1 but if without vm, it muſt be 
AT x n | 
P Donations. ate either ſimple, remuneratory, of mortis coſta is to ay, Donations mai 


bree De Contemplation of Death. -_. 5 


nations · 


Remuneratory 


Donations: 


5 
8 in 
_ Cont 
_ of 


tor non 


Ts hs 8 


A remuneratory Donation, called Avridepos, is, 20 Pr: ur a Man beflows a Thing not gra- 
tuitouſly,'but' to requite and repay ſome good Deed done, or to be done to him, and fo is not 
purely a Donation. 

A Donation in Contemplation of Death, is, when the Gizer defigns rather the Perſon to 
jon. 2phom. he g gift to have what irgifted 1han any other, but wiſhes himſelf to have it, ra- 
—— than bim to whom he gifts: th And therefore thou v1 ure Donations are- not re- 
voc able, yet a Donat ion mortis cauſa, i is, being of the Nature cy, and no Donation!s 

reſumed to be donatio nortis cauſa, except * ear to be ſo, either expreſly, "gb ſtrong 
Pref umptions, that the Thing gifted was only gifte ted in Contemplation of Death. 

Gir rs, being a mere Liberality, are not preſumed ; and Lerefol. by our Law, gebi- 

freſumitur donare quamaiu eft debitor : But this being only a- proſumptio juris. may 

be taken off by en gums Jul) ab that e rather Mad Payment 
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O the Diſſolutiongy Eavinchn of Obligations 


I A VING cleared how Obligations are conſtituted, it remains now to conſider how 
if > they ure taken F dey warm ne tre ep either by a- eontrary Content, or by 
3 Typ. en and : at action. | wy 0, © pes ft . $2 * Mi „ 
NE Conſent is neceſfat) o the Conſtitation of Obligations {5a contrary Conſent, 

| nab, does'diuolve- atid-extinguiſh Obligations; 


whether by a Dilcharge, or Haff um de hon perends, does and 
C —— eo genere quidgue abe quo colin um : And there- 
fore if the 0b/ipation be conſtituted by Writ, it require Writ to the-Difſ6/ution thereof, 
Which is called a Diſcharge, and Diſcharges require the ſame Solemnities that Obfertions do; Dithargs 
but yer if the Oöneution was ſatisfied via Fats, as by Intromifron with Rents of Lands, Sc. 
ſt is probable by | Witneſſes, avall Facts afe . 
Diſcharges are either general of all that Parties can ask or elaim, or particular of one inhere | 
particular Thing or Subject: And in general Di/ehayges, if anypartieutar Thing be expreſl) dee 
diſcharged therein, the general Clauſe will be extended, to Particulars of no greater Impor- 
000% 1 Lola ol 
* Di/tharges do ordinarily bear a Clauſe diſcharging alf Precesdings till their Date; and a. ® 
Abeit they do not, yet three bonſecutive Diſcharges" do preſtithe mat all Bygones are 
ſatisfied; if they be immediately ſubſequent” to © one another, and granted by Parties 
having Power to "#i/c-arge; as Diſchs es by  Heritors or Chamber lain to their Tenants; 
and therefore Diſcharges of Three ſubſequent Tears, granted by Merchants who bought 
the Farm of theſe Tears, Will not infer the Prekith mption, but it will be inferred by Diſchurges tor 
a Part of the.ThreeYears granted by the Father, and the reſt by his eldeſt Sen, as Heir, the 
Diſcharges being in Writ, containing a Diſcburge of the whole Year's Rent; ſo that Partial Re- 
ehr, Joi t they extend to more than the Year's Rent, will not preſume” that all 
receedings. are paid, neither one Diſcharge for Three ſubſequient» Terms of Tears, the 
reſumption being inferred from renewing of the "Djohbarger sach Tear without Re- 


ſer vation. * i 7 Wee Rs a IF. | | R 1, | | 
_ © Obligations are coed" op diebe by Payment, which 18 performing of the Ob. p nent. 
ligation in the preciſe Terms "thereot, and is ſo füvourable, that if it be made hond fde, 

i diffolveth the Obligation, albeit he to whom it Was made had no Right, ſo Payment made 

| to a Procurator, after the Procuratory was revoked without the Payer, Knowledge, will be 
fuſtained, and Payment made ts Mingſteri ſerving the Cure, though they have no Title to the 
Beilufice; wil f rade the P 19 Wed oor ue DeBporrert ne Cl 


_ Obligariov; are likewiſe fulfilled by Aepeptilation; which is aft imagines 
here 


are likewiſe fulfilled by Aecep ; which is an # ry Satifaftion Acceptilations 
reby the Creditor acknowledges to have got Payment when he hath not; and has the 
1. Br Compenſation, wheteby if the Creditor of a liquid Sum become Debitor to his Debi- Compenlation- 
tor in another iiquid Sum, the two Obligations extinguiſh each other -ipſo jure; and is eq ui- 
valent to Payment in all Caſes ; but if the Sum be not /iquid, or if a Species or Body be craved 
to i liquid Sum, it will not be allowed. )))) 
3. Obligations ate taken away by Innovation, which is the changing one Obligution for an- innovation 
other; and if the Perſon of the Debitor be changed, it is called Delegation. GEN EY 
| Innovation is never preſumed except it be expreſly mentioned, or that the Obligation 
bears 1 to be in B of eine former, r. e 
4. Obligations are extinguiſhed by Confuſion, that is to ſay, when the Debt and Credit meet 
in the ſame Perſon, as when the Debitor ſucceeds to the Creditor, or the Creditor to the Confuſion 
bitor, or a Stranger to both: And the Reaſon of the Extinction in theſe Caſes, is, becauſe 
the ſame Perſon cannot be both Debitor and Creditor. | : 
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and all incorporeal Rights requiring no Infeftment, ſuch as Rever/fions, Patra. 
nages, Servitude i, &c. are tranſmiffible by Aſſignation: But if Seiſin be once 
taken on an heritable Right, it cannot thereafter be tranſmitted by Aſſignation, but by 
Diſpoſition Diſpoſition which is a Writ diſponing Lands or other moveable Rights, containing a Precept 
5 of Seifin, and Procuratory of Reſgnation: And tho? a Liferent at firſt is to be completed 
by a Seiſin, as differing from other heritable Rights only in its Endurance, yet being once 
completed, it may thereafter be tranſmitted by Aſcgnation; for it continues not then to be 
a formal Liferent Right in the Perſon of the 4ſignee, but reſolves only in a temporary Right 
during the Cedent Lies. ⁵ f/ on Ig, on he 
Cedeneand II x who grants the Afgnation is called the Cegent, and he who receives it; is called the 
Jatimations 2 Aſignation is alſo completed by Intimation; and therefore in Competition betwixt 
divers A/zgnees, the firſt Intimatian is always preferred. This Intimation is made by a Pro. 
curator, Who takes Inffruments in the Hands of a Motar, that ſuch an 4ſignation was inti. 
mated, (ſo that one Man cannot be both Mortar and Procurat or) and if after this the Debitor 
pay the Cedent, he inuſt repay it to the Aſiguee, becauſe the Cedent was denuded by the _ 
Aſiignation, and the Intimation puts the Debitor in mala fide to pay the Cedent : And for 
that ſame Reaſon, the Cedent's Oath will not prove againſt the A gnee, if the L/ignation be 
fran . è -m ðx dg ̃̃ ̃ñ ̃ 
Bur if the ¶ gnation be gratuitous, or for the Cædent behoof, or if the Matter be li- 
1 tigious, the ¶ Mnation being after a depending Procels; in any of theſe Caſes the Cedent's Oath 
will prove againſt the e VVV 
| A Parſuit or Charge of Horning upon the Action aſſigned, has likewiſe the Force and 
| Effect of an Intimation. F FFT 
| | Tux Debitor's private Knowledge of the Aſignation, is not equivalent to an Ini 
| mation; but his paying a Part of the Sum or Annualrent for it, is equivalent to an Int - 
| mation, and much more the writing a Letter promiſing to pay, fince that is in effect a re- 
2  newing % e TS. ine i Seton ß ĩ „ 
1 | Bills of Exchange, and Orders by Merchant, to pay, need not be intimated, becauſe 
| in Commeree we are governed by the Law of Nations; nor need A4ſignations to Reverjions 
be intimated, becauſe the Regiſtration is a Publication of them, (the Regiſtration of Seijn/ 
and Rever/cons being defigned for Publication.) But the uſing the Inhibition 14 the Cedent 
upon the Aſignation, is not equivalent to an Intimation, the chief Deſign of Inhibitions b- 
ing for Execution, and not for Publication. Legal and judicial Aſſignations, ſach as Appriſain. 
1 and Merriage, need no Intimation, and that becauſe they are paſt and er- 
Dehn, oo: e at, ee AE: >a 
. A Blank Bond is equivalent to an Aſignation, and fo muſt be intimated ; and in ah 5 
erred according to the Date of the Intimation, that 


N OT only moyeable, but heritable Rights whereupon no Infeftment has followed, 


4 
os 


Blank Bond · 

rition with other Rights, it is only pre 

the Receivers Name wen filled ⁹ // en beth te 
Ir is a general Principle in our Law, that in the Competition of more Creditors, the firſt 

cone te Diligence is preferred ; and therefore an Aſignation is preferred to an  Arrefimen, 

i.: it be intimated before the Lrrefment ; but if the Iatimation and Arręſiment be in one Day, 

| they come in pari paſſu, except the Arreſter be in mora, and do no Diligence upon his Arreſt- 

Z ment, or, thatboth Diligences expreſs the Hour of the Day, and the one be prior to the other, 
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the Puniſhment being Confiſcation of Moveables, and their Perſons to be in the ing's A * | 
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: Arreſtment 
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rt > Liletim m in Wh lands the æurgiment is made, excep e. 

ed againſt his Succeſſors; hut it dies tiot with him in whoſe Favours it was raiſed, nor wick 

bim for whoſe Debt it was laid on; and if the Debt be not Aud, the Debitor: Repreſentative 
: | Fe LES. bt Lai 14S 722 Al xt 
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Priority Competition , 
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who arreſts after the Term of Payment, will be preferred to him who arreſis before the 
Serif , „ dd nee 3. 
Tu King's Penſioms and gratuitous Alimems cannot be arrefted; becauſe they are given 
for a particular and favourable Uſe, and not applicable to the Arreſter 
Poinding may be likewiſe uſed E Moveables by virtue of Letters 
gainſt the Debitors, containing Poinding, or any other inferior Judge his Decreet or Pre- 
cept *, which is gone bf a Meſtenger after the Days of the Charge are expired f. The K. Fame VI, 
Form thereof is, The Meſſenger after poindiug the Goods, appriſes them upon the Ground F chi“ 
where: he apprehends them, and offers them to the Debitor for the Sum for which they vl, el. 
were appriſed ; and if he compear not, he carries them to the Market-croſs of the head t & c . 
Burgh of the Shire, or other Juriſd iction where they are poinded, and there he appriſes them A4 * 
and delivers them to the Party, who is called the Poinder : But if any compear, and offer 
to make Faith that the Goods belong to them, and not to the Debitor, then the Meſſenger 
mult deliver them to that Party, elſe he is liable in a Sp#/ze, Tt 20% CNW. fort 40 
Foinding is a judicial Sentence, and the Meſſenger is Fudge conſtituted by the Letters. The 
lellenger writes likewiſe an Execution of Poinding, and that Execution is better believed 
. „ TE: SE than 
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Book Ill. than any who offers to prove the contrary ; for that Execution is only quarrellable by In. 
—.— probation. | . 3 2 me as e 2 % | | 
 Arreſtment being but an inchoated Diligence, diſcharging the Party in whoſe Hand the 
Arreftment is made, to pay, the Right to the Goods arreſted remains ſtill in the Debit 
and may be poinded for his Debt; for Poinding is a complete Diligence, giving an ay, 
Inte Right to the Goods poindee m.. 3 1 
Poindin cannot be 1 the Sun is ſet, for it is a Sentence. . q 
1 TLabouring Oxen, or other Plough Goods, cannot be poindem in Time of Labouring, (en 


Hrn; „ Labouring ſhould be otherwiſe diſcouraged ) except there be no other Moveables 
K. Jam. IV. | 22. Wes . | - } | | u 
Fal L. 48 of. the Ground to be poinded t. e e . BY 
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be $ JRESCRIPTION being a Way of evacuating and annulling both heritabe and 


445-2." 1 "tons Rights, rol in here after ay et W 1 
rreſtription - 1  "'FY4/dription 18 defined, an Acquiſition f Troperiy by the Pe i' continuing hir 
DTDoeſeſſon 8 Time as the Law r Which was introduced not . for 


bn the Negligence of the Proprietor, who owned not his Right for ſo many Tear, 
but likewiſe for ſecuring Poſſeſſors, and ſuch as derived Right from them; and [ef bj 


| : 80 | * apy» wap 5 | EF 7 
. n the Poſſeſſors being unſecure, might neglect the Improvement of what 
6 Prefirimeton of Heritable Rights, (under which I comprehend Vadſett, heritable Officer, Servituder, Po- 
heritable tronager, &c.) and all Actions depending upon them, or relating to them, preſcribe with 
B gu us in 40 Years, if the Poſſeſſor, being a ſingular Succeſſor, have a Charter, Di/pofttion, ot 
| Frecept, and Segſis in his Perſon, or being an Heir, have a conſtant Tract of {9.4 conti- 
| nuing and ſtanding 455 for the Space of 40 Years, flowing upon Retours, or Precejtr- 
| of clare conſtat; for the Law did not truſt a Sein alone, it peing caly the Aſſertion of a 
Fwy Night, 
| Parl. „ 
| 12. | 4 
l.  Preſcriptionot Document be not taken upon that Right, that is to Ja), if nothing be done whereby the 
; true Proprietor declares his Intention to follow and own his Right 7. „ + HB 


Preſcriptions -| Action of Spulie and Ejection, preſeribe in three Years after committing thereof, as to 
of particular the Specialities of theſe Actions, viz. the violent Profits and Oath in litem: But Minor! 


4k. Jam. VI, within three Years +: But the Right of Blood it ſelf never preſcribes 3 and therefore 3 

Fl. 2. AA Man may be ſerved Heir to his Father or Grandfather, after x00 Years, being debarred b! 

„no Time, zan jura ſanguiniſ nullo jure civili adimi Saler But this is to be underſtood 
ervice, though of a wrong Perſon, it 


cannot be quarrelled after twenty Years. TOR f . 
Ir a Perſon who is forfeited, poſſeſſed Lands as heritable Tenant for five Years before 
| the Forfeiture, without Interruption, the King is obliged to ſhew no Right in the Perſon 
| Mi of him who was forfeited to the Lands, or others that he poſſeſſed, becauſe tis preſumed 
| K. u vl. that the Perſon forfeited would abſtra@ the Writs ; which quinquernia/ Poſſeſſion is to be 
| Pul. 5-2 tried by an Inqueſt of the Shire where the Land lies“. And if the Traitor was in n | 
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Hye Years; 


in that Time. © 


the K can Laicks preſcribe a 1 
after the Lateran Council; but though the Right it ſelf preſcribes in heither of theſe 1414 


1 \ 
- 5 4 pf , K 
PY — 1 — 1 28222 — »* W 


4 . ts W * 
ti gies {4 
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:ne of the Forfeiture, though he poſſeſſed not five Years before the Forfeiture, the Tir 
15 14 Donator mult be continued in Poſſeſſion for five Years, that in the mean Time Tit. II. 
the Traitor Tacks and other Rights may be ſought ont. >. | 
Arreſtments on Decreets aud depending Actions, preſcribe within five Years, vis, Ar. 
reſents on depending Actions five Years after Sentence, and on Decreets tive Years af- 
ter their Date, 1 „ 3 , As it LEY», 44 
"Mats and Duties due by Tenants, preſcribe, if not purſued, within five Years after 
the Tenant's removing. AMinifters ="! ua and Mult ur ex preſcribe, ſo that they cannot be 
purſued after five Tears, except they be proven Eckes Debitor's Oath, or by Writ, WE 
* Holograph Bonds, and Snbſcriptions in Count Books, preſcribe in twenty Years, except 
they be proven by the Debitor Oath, oo e 


xv laſtly, all Parese probable by Witneſſes, preſcribe as to that Manner of Probation, 
if not purſued wichin five Tears after their Date. All Actions on Farnings, Sputies, Ejes | k. aw. l. 
ipenar, &c. preſcribe within ten Years, unleſs wakned every Al,“ Sed. 


ont, Arręſtmenti, Miniſters Sei | 
16012 PI this alters not any ſhorter Preſcriptions: of theſe Actions +. 
Ax p for clearing the Méaning of the Statute appointing theſe Preſcriptions, by a late 


Ftatute, 4280 1685, 1 ordained that all thoſe Actions mentioned in the faid Act 1669. which 


were intented or depending before the Date of the ſaid AR 1685. ſhould preſcribe with- 
in five Years thereafter, if they be not wakened within that Time; and all Actions to be 


intented after the ſaid AQ, ſhould-preſetibe; within five Years, if they be not wakened with 


Ai theſe Preſcriptions run de momente in momentum, To that the Preſcription runs till 
the laſt Moment of the Time allowed; but they run only trom the Time wherein the Debt 
could have been purſued, fince till then the Proprietor conld not be called negligent, which 


Negligence is the: main Foundation of Preferiptiorts ; and therefore Preſcription runs not 


againſt a Bond from the Date thereof, but qnly. from the Term of Payment: And Preſerip- 

tion of an Action of Farrandice runs only from the Eviction , becauſe no Man is liable in + 

Varrondice, till the Lands be evited; and from the ſame Principle it js, that contra non va- / 4 46 

entem agere non Curr pr «for ipti 0; and p that P reſcription tuns not againſt Minor in moſt 

Caſes, in whom Negligence is not puniſhable, fince it proceeds from ao Deſign, but from 

the Unripeneft on OM on Doo EB We A os ESI 

; Vet cannot preſcribe. 2 17 5 their Superiore, becauſe the Yaſol's Right acknowledges 
uperior's ; nor. can Laicks preſcribe a Right to Tiends, being incapable of ſuch Rights 


yet the Bygones due by virtue of theſe Rights, before forty Years, may preſcribe, 

_ Preſcription runs againſt the Kirk and Mocrtifications: But * Nel hand, becauſe Prekriptiont 
Churchmen are negligent, and Rights may be loft in the Change of Intrants, therefore thi -- 
teen Years Poſſeſſion is ſufficient to maintain a Churchman in Poſſeſſion, which is call 


decennalis & triennalis poſſeſſio,/ and is a preſumptive Title, and ſufficient till a better be 


| ſhewn, by 
Preſer 8 nit th 
or to his unannexed Property, whereof the Farms, Duties, or Feu-farms, have been count- 


„ 4 
* 


' which it may be excluded ; for præſumptio cedit veritati; _ 1 bs 
tions run likewiſe againſt the King, except as to his Majeſty's annexed Property, ul. 1 Kin 


ear une buche tee I455 Years *, SY OST 
Ax x Deed, whereby the true Proprietor owns his Right during the Courſe of the Pre- 
{cription, is called Interruption ; and Preſeription is interrupted ns our you either by - Interruptiord 


Proceſs, or a Charge raiſed within the Years of the Preſcription: And a Citation on the firſt 


Summons: interrupts, tho thereafter paſt from pro loco s tempore; but Regiſtrar) 
* 2 + 6. php o ye. p | ; ; ; 1 ' ol 6-4 * at1 
Writ interrupts not Preſcription : And Interruption by Cath is not hlficient, unleſs it 


be made by Meſſengers perſonally, or at the Party's Dwelling-houſe, and that it be fenewed + x: vw. 11: 


every ſeven Years f , and that the Execution be ſigned by the Meſſenger and Witneſſes. Pail: 2+ Seth 6 


 Diriczncs uſed upon Wirit, interrupts as to all Parties concerned therein. for it hi 
the Writ it ſelf to preſcribe: And therefore Diligence againſt any of + Pg rac 15 


againſt any of the Cautioners, interrupts Pre/cription quoad the whole Princi als and Cau- 
. tioners, and Interruption as to a part interrupts the Pyęſcription of the who e; ſo Tha if | 


a Man arreſt the Mails and Duties of any Part of a Barony, he intern lat 
as to the whole Barony. OP GRE x 6h, 1 n Toer pen 5 
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A VING formetly ſhewed how Rights, whether beritable or moveable, real or ber. 
IJ ua, are conſtituted, and how they are tranſmitted to ſingular Succeſſors, it remaing 
now to conſider how theſe Rights are tranſmitted by Succeſſion, beginning ich 


| 2 h with Succeſſion in Heritage. N 5 10 | ; 4 2 9 7 * 1 * ; #4 * N 2 Z . 18 4 » \ K * Þ "PIN" A . 5 ＋ . ; 18 4 bythe | 
üer. Au Heir is he that /ucoceds univerſally tg all that bejoriged to the Defuntt, and is there 
1 fore, in Conſtruction of Law, one and the ſame Perfon with the Defun&, : e. 


3 Troven the Executor be in effect the Heir in moyeable Rights, yet we call thoſe on; 
ly properly Heirs who ane in Heritage; and with us there are ſeveral Kinds of Heirs di. 
. inguiſhed by their ſeveral Denominations. . % e of! NVC ee : 
Heirofline TE firſt and chief Kind of Heirs, are the Heirs of Line, who ate ſo called, becauſs 
they ſucceed lineally according to the Right of Blood; and they ſucceed thus. 
Deſcendants. . Deſcendants prcordling 


to.. the 1 of their Degree, in which the eldeft 
e 


Son is preferred to all his Brothers, and all the Brothers to the Siſters ; and if there be on- 
| © Tux ment Degtes bs Grandehlldeen an thoir Greatgrandcbildren, ae. who face 
| Cellaeras. Tx there be no Deſrendants, then Collaterals ſucceed, in which the firſt Degree is Bru | 


thers and Siſters german, for the whole Blood excludes the half Blood, and Brothers the $i 
ſters; and Brothers by the Father's Side exclude-Brothers by the Mother's Side, there be-. 
ing no Succeſſion with us by the Mother's Side. 1 „ e e 
A1L1NG Deſcendants and Brothers and Siſters, whether german or conſanguinedu, the 
Succeſſion aſcends firſt to the Defunct's own Father, who excludes all his own Brothers 
and Siſters, the DefanQ's Vncler and Aunts,; and tailing them, the Father's Brother; (obſety- 
ing the ſame Rules formerly mentioned in the Sueceſſion of Brothers and Siſters ) and fil. 
ing the Father's Brothers and Siſters, the Grandfather, and after him his Brothers and $i- 
ſters the ſame way, according to the Propinquity of Blood, and ſo upwards as long as ay 
Propinquity can be proven; all which failing, the King ſucceeds as aftimus heres, _ _ 
Right of Re- r is to be obſerved, that in Heritage there is a Right of Repreſentation, whereby the 
preſentation Deſcendants exclude till the Collaterali, though nearer by man Degrees. to the Stock or 
communis. ſtipes : And thus the Great-grandchild ot the eldeſt Son ſecludes the ſecond Bro- 
ther, becauſe he comes in place of, and fo repreſents the elder Brother his Great grund- 
| . vo os ; es e Gar, a 
Feirſhp TA Heir of Line has Right to the Heirſbip-moveab/er, and excludes all other Heirs there- 
Moveable" in, Zeirſbip-moveab/es are the beſt of each Ende Moveables, which are given to the Heir, 
becauſe he is excluded from all other Moveables. If there be Pairs or Dozens, he gets the 
beſt Pair or Dogen; but in others he gets only one fingle Thing. None have Right to 
ZH Oe but the Hers of Prelates, under which are comprehended all deneficed 
Perſons, the Heir, of Barons, under which are comprehended all who are infeft in Lands 
or Aunualrenti, though not erected in a Barony, oy the Heirs of Burgeſſes, by which are 
meant actual trading, but not honorary Burgefles : And if a Man was once a Baron, he is 
ſtill preſumed to continue fo, except it can 1 proved that he is diveſted, and that is the 
0 Senſe of the Hf ꝙ x= ood I wo 
Acir'of Con AN Heir of Conqueft is he who ſucceeds to the Defuntt in Landi and other heritable Rights, 
duell. to aich the Defunt? did not himſelf ſucceed as Heir to his Predecegors : As for inftance, what 
2 Father leaves to a ſecond Son is Conquęſ, though he got the ſame from his Father, be- 
- cauſe he was not alioqui fuccefſurus; but if the Father Tone to his eldeſt Son any Partof 
his Eſtate, this is not Conguef, but præceptio bereditatis, becauſe he was alioqui ſucceſurus: 
And the Rule is, that Heritage deſcends, and Conqueſt aſcends; ſo that if the middle of 
three Brothers die, his immediate elder Brother would be his Heir of Conqueſt ; and if a 
Son of a ſecond Marriage die, leaving three Brothers of a former Marriage, the youngeſt 
would ſucceed in his conqueſt Lands; and this, I conceive, was introduced for enriching 
the elder Brothers, whom our Law ſtill favours, whereas Heritage muſt deſcend according 
to the Law of Nature. hin -4/ 8 7 | Rs 
THrese Heirs of Conqueft have Right to all Lands, Annualrenti, heritable Bondi, and o- 
thers, wherenpon Infeftment did or might follow, but they have no Right to Tacks, he 107% | 
| 0 | | | mmodeabit 
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ubeuble Heiyſbip and all other Rights having frattum futuri remporir, and requiring no In- Tit, VIII, 
— — 


feltment, and ſo not competent to Executors ; all which belong to the Heir of Line. 


Tux Heir male is the neareſt Male who can fucceed'; and all Heir of Fine, are alſo called Heir mate 
Enna, ee Genera Heim 


= Tur Heir of Tailie, it he to whom an Eftate 3s tailied, ſo called, becauſe the legal Suc- Heir of Tai 


ceſſion is cut off in his favours; from the French Word 7ailer, to cui 
Tailies may be ſummed up in theſe few Concluſions.” ooo 


ther, this is called a ſimple Dęſtination; and it may be broke or altered by the Maker, or by 


the reſpeQive Members as they ſucceed, even though an Inhibition were ſerved thereon 3, 


for there being no Obligation not to alter, there can be no Foundation for an Inhibition. 


2. Ir the Maker deſign that his Tazlie ſhould not be altered, he either adjects a prohibito- 


ry Clauſe de non alienando, and then though the Maker may alter it, yet neither the In/irutes 


nor Subſtitutes can alienate by any voluntary or gratuitous Deed; for ' elſe that Deed would 
be reducible on the AR of Parliament 162 f. as done in prejudice both of the Maker and of 


the ſaid prohibitory 


the remoter Subſtitutes, who are to ſucceed, and who are ( . 


Quauſe: Or, Inhibition may be raiſed upon the ſaid prohibitory Cla 
lied Lands cannot be diſponed, even for an onerous Cauſe. _ 
3. Ir the Maker deſign that the tailied Lands ſhould no 


» 


* 


Inhibition be raiſed thereon: And becauſe ſuch Clauſes prejudge Creditors and Commerce 


very much, and ſeem to be inconſiſtent with the Nature of Property and Dominion, there: 
fore an * AG of Parliament was neceſſary for ſecuring them: And generally in all theſe Ca- * x. 1. vi; 
ſes the Contraveener prejudges not only himſelf, but all the Heirs that might ſucceed by Pl . Aus 
him, ſo that there is Place for the next © Subſtitute, who may in either of theſe . Caſes ſerve 


himſelf Heir to the Maker, (though generally a Man ſhould be ſerved Heir to him who 
was laſt infeft) or he may ſerve himſelf Heir 


after which the ra- 
| . nds | not be alienable, even for onerous - 
Cauſes, then he adjects to the pactum de non alienando, a Ng 6 irritant and reſolutive, de- 


claring all Deeds done contrary to and in prejudice of the 7ailie, to be null and void, and 
in that Caſe all poſterior Alienations, even for onerous Cauſes, will be reducible, tho“ no 


. ; : to the Contraveener who was laft infeft, with- 
out hethgobliged;co-Salik: his Jeedattn@n@ fe t TRI TT wg Hp gps oh ks 9 ke 


4. Is a Man oblige himſelf to tailie his Lands, he 
continue the Tailie ; but if the Obli 
revocable, as if the Taily be mutual. 


5. Wu RR Tailies are made to two 


Fie reſolves onl 


| y in a Liferent; and yet in Subſtitutions to Moveables, both their Heirs 


general Rules hold, chat the Husband is Fiar, "becauſe of 


6. In conjunct Fie theſe 


| the Prerogative of the Sex, and that he is Fiar on whom the laſt Termination falls: Let 
both theſe Rules hold only præſumptive, 


: £ and may be over-balanced with ſtronger Pre- 
ſumptions. As for Inſtance, if the Reverſion of Lands belonging to the Wife as Heritrix, be 


taken to the Husband and Wife, and their Heirs, the Wife's 
Husband's Heirs; 

Righ 
the Father would remain Fiar, 


ather and Fiar, which does likewiſe hold, though the Security were taken 


for it is preſumable, that the takin 
ty, and to ſubſtitute the Son, 


ly in all Subſtitutions, the chief Thing to be conſidered, is the Defign of the Parties, 
Heirs of Proviſſon are theſe who ſucceed by virtue of a particular Proviſion in the 
feftment, ſuch as the Heirs of a ſeco riag 


may obſerve two Things. 1. That if a Father by his Contrad of Marriage be obliged 

employ a Sum to himſelf and the Wife in Seren Fie 5 g 

be cannot in Prejudice thereof do any 
a Joynture to a lecond Wife, 


0 or Proviſions for his Children of a ſecond Marriage, 
2. THOVGR Aa T 


ather may aſſign or diſpone 8ums to Child en, when extant, whereby 
they will be preferred to — pone Sums to Child en, when extant, whereby 


poſterior Creditors, ' as becoming Fiars by the ſaid Rights; yet 
if the Father diſpone to Children to be procreated, this Wil be aa 2 3 
ſtination, and fo will not h 

editors to aſtect by Diligences what is ſo diſponet. 


3. Froceſt will be ſuſtained; at the Inſtance even of th 
Wainſt the Father, to fulfil the fi ven of the 


AW 2 Ty pecial Obligations therein, or to purge any Deeds alread 
Gone by him in Prejudice thereof, + bo lf ) Pee ares! 


q if : — . v 0 ” / 
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* is obliged once to / zailie, but not to | 0 
gation be made for an onerous Cauſe, the ſame is not 


two Strangers joyntly and their Heirs, they ſucceed to 
equal Halves, and they are both Fiars: But if Lands be taken to a Man and his Wife in 
conjunct Fie and Liferent, and their Heirs, the Husband is Fiar, and the Wife's conjunt 


nd and „ the Wife's Heirs would exclude he 
sband's E tor it is preſumable that the Reverſion would follow the heritable 
t.; or if a Father ſhould take Security in Lands to himſelf, his Son, and their Heirs, 


g Infeftment was only deſigned to complete the Securi- 
but not exclude the Father from his owu Fie: And general- . 


ie and the Heirs of the Marriage, if 
y fraudulent gratuitous Deed, though he may provide 


| dered only as a De- 
inder the Father to make poſterior Rights, or even poſterior 


| apparent Heir of the Marriage, 


| th Ae 1 4 n Fo In- Heirs of PcG 
nd Marriage: And as to theſe Heirs of Marriages, we vilon- 
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4 9 r's | . 
1 e Frodeceſlor dies, he who. ſhould be Heir, ( and therefore is- called apparent : 
eir 
annus 
eir, he is liable to 
parl-23, A. cannot. be, purſued, 55 to — but after the Year is expired, the Creditor may 
5575 him Wi SRL ler; 5 * if he reſo N enter, he muſt mri” gp he hash 
it under 


* red is comted from the Defund's Death, except 


Apparent Heir: 


t annus acl 


berandi» 


K. Jam vl. 


Peſthume 
Child. 


except 
are only! 
Benefit of Diſ- they have: 
Hears of 


next to theſe, the 


But for fulfi 
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| appar 
to his 
( 1 not to 1 to the end he may Ueliberate whether he wilt enter Heir. The 
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ther the Raiſe r 0 tg eb 0 Firs and this is executed 58 

Market-croſ where t 195 ads he's A at the . a the Inqueſt 
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it is ON alled a gener Service ;. and 
is 41 ay ci eſtabliſh. a Right to, 


cial Service, ae a general 
1 4 1 10 bath on! Fade 10 5 

ing's Peac 
Seen, Vit, 1 10 hen the De 1 dich, 2, If he died laſt veſt and ſeiſed at the King's Peace. 
3. That the Rate is next 4. Of whom the Lands 
Mauner, 
lawtul Age, and in who 

SoMerIMEs likewiſe the 
from the Superior, wherein, becauſe the Superiar ad That i it is known to him fhat 


— 


deſigned in pre wy „ Riche; the Heies ef Li 

ands to himſelf, and his Heire male, Tailie ur bir 
- by or Tacks of the ſame Lands to himſelF and hy 
ts Fl that ſpecial Heir to whom the Land w Provided; 
uma that a ch give the Lands to ons, and the Rights of them 


Women ſucceed, all 1 chef "TR 


Heirs. are not 
Els ; elf 5 


Degree ſueceed equally; and becauſe th 
Advance them : Bur: ene e Rog 4e del 5 5 
v v over But where the ts are indiv ſack 
dit Ing i | the Caſualties of theſe Superiorities, ſuch wy, Par 
| all to the eldeſt Hei — without Diviſion, 
te, pr e, it being a Tower ar Fortabos'4 for other Hou | 
nally 


eirs are liable for their Predeceſſ ors Debts in ae if they once enter Hei 

50 Had 8 are ouly liable pro rata, and Heirs ſubſtitute in a Sum, i, 
fabl the Creditors in the Value of the Sum to ue the pry Sep ſabKituted, But 

1 a Privilege which they call the Bexefi eie whereby the 

2 firft purſued to fulfil the | Defun@'s . or pay his Debts: And 
of Conqueſt, the Heirs male, the Bhi of Tait, an and Heirs of Proj. 
ws n a- Dom egen u. to e Lands, the Heir who ſuccech 1 
be without diſcuſſing; and * — * 
is, rat oh gelte mt proceed by Horning Caption, and Appri 
in o& Heir, ho is to be di cuſſed hefore he can reach the other 
Heir active, who is ſeryed Heir, and may purſue ; K 

an maker li liable to be Heir, is ſaid to be Heir paſive: As when the 


1 1 upon a Precept of clare conftax by the Superior, or otherwilc meddes 
ate. 


ane mult be t 


Year Wh Jay allowed him to deliberate wherher he will be Heir, which is cal. 
19 405 iher an al and which 1 1s indulged by the Law, becauſe it a Ii enter once 
2 Debts tho ugh far exceeding the Eſtate; and within that Year he 


a bum Child, who hes 
owed bs Bit and not only during this A Lea, but after it e * the 
WA may E for Exhibition of all Rights made 
0 Rights made by his Predeceflors to any in his own. Family, 


Heir, Ih; 
redeceſſors, 


fend his Predecefors Right, and continue his Poſſeſſion b 
uties, though he renounce. Vid. fupra, Boat 2. Tit. Se $ Life 


TW to enter Heir to his Predeceflar, he muſt raiſe _ 
yy OUR. is a une rom. the King to the 8 


find him to 
by a Paper & abich b called 1 

there iv. a Writ given to 

becauſe it is 1 Anſwer and Return to the 

Bey 1 7 — and thereafter the Ferſon who is ſerved 
the Chonce)/ary ;, which Infoſtment muſt be given by the 

000 ce as Natgr thereto. And if the Service was 
ecial Service, but if there was no Land deſigned: 
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ates, and the S 
is, calle 


or his 


this general Service may be before any Jndgeand 

tion, Reverfions, Juriſdictions, 
other Rights whereu pon "hs Befund was not; iafeſt, nor needed to be infeft ; 
Service, hut not 6 centre. © 
Points or Heads, vis, if the Defunct died at the 
Brieve be the next Bar but the fpecial Brieve ba 


if the Raiſer o 


are holden in capite. 5. By what 
of Holding, + 1 5 is their old . new Extent. 7. Whether the Raiſer de f 


ds are at preſent. 
K. d the Lan without ſerving himſelf Heir, gets a Precept of Seiji 
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ſuch 
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n Man is Heir to his Father, it is therefore called a Precept of clare conſtut; which Tit 
nu makes the Obtainer liable paſpve to all his Predeceſſor's Debt, but 8 th only < ie. VIE, 
Right active to the particular Lands contained in the Precept; nor will it give him a Right | 
eyen as to theſe Lands, except againſt thoſe who derive Right from the Superior who gave = 
Bail alſo of Burghs Royal, do infett theirBurgeſſes in burgage Landr + , by iving+ 7c vi. 
them Seifin as Heirs, and delivering them for a Symbol the Haſp and Stapple of the Doors ; '** ,. 
and the Sei/in in that Cafe is in Place of a Service as to theſe Lands; but is not in other 
Caſes a ſufficient active Title: And theſe 1721 muſt be given by the Bailif7 and the con- 
mon Clerk of the Burgh as Notar, otherwiſe they are null. Tf)" 

"Ty x Heir who is retoured, holds either his Lands of the King, and then he gets Pre- - | 
cet, out of the Chancellary to the Judge ordinary to infeft him; Which if he refuſe, the Ss 
Lords, upon a Supplication, will direct Precepts to any other Perſon, who is thereby made 
a Sheriff in that Part: But if the Lands hold of another Superior, then either that Su- 
perior is himfelf entred or not; if he be entred, he will be charged by four contecutive 

Breceprr to enter the Heir, and if at laſt he diſobey, his immediate Superior will be charged, 
and fo till the Heir arrive at the King, who never refuſes to enter any ; and if the Superior 
de not entred, he muſt be charged upon Forty Days to enter, that being himſelf entred; 
de may enter his Waſal; and if he refuſe or delay, he loſes all the Nonenrries of his Yaſal 
during his Life, but no other Caſualties, becauſe quoad theſe, he was not culpable. | 
Tuo the Perſon who ſhould be Heir, do not enter to his Predeceſſor's Heritage, yet he 

may be made liable to his Predeceſfor's Debt, by Two pafive Titles relating to heritable 
Rights, viz. Geſtionem pro herede, and as Succeſſot zitulo lucrativo po contractum aebitum; 
and there is a Third paſſive Title relating to Moveables, which is called vitrous Intromifſion. 
Perſon who might have beef Heir, im- 


' Behaving as Heir, or geſtio pro herede, is when the OR = 
mixes himſelf, and intromits' with either the Moveable Heirſhjp, or any heritable Fo * 


Eſtate belonging to the Wow? ; in which Caſe he is liable to the Creditors, 
not only according to the Value of what he intromitted with, but as far, and in 
the ſame Manner as if he had been entred Fir: And yet the Lords will not ſuſtain this 
paſſive Title, becauſe of its extraordinary Hazard where the Intromiſſion, is very ſmall, or 
| Where he has colourable Title, to which he might aſcribe his Intromiſſion as a Factory from 
the Compriſer, or the Donator to the Eſcheat or Recognition, geftio pro herede being magis 
aim quam facti, which Faflories will defend though there was. no Declarator : But if the 
apparent Heir had no Factory, it is not ſufficient to alledge the Defunct died Rebel, and fo 
could have no Heir, except his E/cheat was declared before intentiag the Parſuer's Action; 
nor will this paſſive Title, nor vitious Intromiſſion be ſuſtained beyond /mple Ręſtitution, 
except they be purſued in the Intromtter's own Lifetime, they being Kinds of Delis x but 
he will not be liable if the Defunts Right was reduced, though after his Intromiſſion. And 
fince this paſſive Title was introduced by the Lords of Seffion, in favours of the Creditors, to 
deter apparent Heirs from fraudulent Intromiſion; therefore an aafent Heir, paying his Pre- 
deceflor's Debt, will not infer this bee Tithe, fince that is for the Advantage of Creditors ;_ 
nor will the getting of Money for ra Jing a Compriſing that is expired, infer this paſſive Title, 
ſince the Creditors would have got no Advantage by that Right: But if the apparent Heir © 
had conſented before the Comprifing was expired; it would be a paſfve Title, becauſe as Heir 
he might have redeemed the Gompri/ng's and if an 1 rap deir grant Bond to a confi- 

dent | Perſon for his own behoot, and that confident Perſon compriſes or adjudge, the Heri: - 
tage thereupon, his Inrromiſhon by virtue of that- Afprifing will not defend Pim ® againit . jv. ; 
this pate 1 It, whether the Legal be expired or not ; but he will be liable as if there : 5. Leer. 
vor er e t in his * 4 AE _ CF 5 PA das N 
Succeſſor tit atroo, is where the apparent Mir to preclude the Neceſſity of entring 3 ce ger 
hre been Heir, without any ereroue Cauſe; the receiving whereof, though it be a ſmall 
Part of the Eſtate, makes him Itable to the Payment of all the Crediror”s Debt, if the Right 
made; as welt as the Infeftment, was poſterior to the Credirer”s lfu Debt. But if there be 
an onerous Cauſe, then either it is not near equivalent to the value of the Landi di/poned; 
and in that Cafe it will not defend againſt this pale Title, or, if it be near to the Value: 
it will defend againſt it, but not againſt Re/7#w77o# of that Value. And fince this 1 
Title overtakes fuch as might have been Heirs, therefore a Diſpoſition granted to a Grand- 
child, will make him Sacceſſor titulo.lucrativo, 15 the Father be alive, fince by the Courſe 
of Sacceſion, he might in Time have been Heir, though he was not immediate Heir: But 
fince this can only reach apparent. Heirs, therefore a Diſpoſition made by one Brother to 
another, though the Maker had no Children, will not make him Sarrefor titulo lucrativo; 
_—_ the Brother might have had Heits kimfelf, and ſo his Brother was not his apparent 


Tun paſſive Title holds on! in Horita e, aud therefore the petting & Right 16 moveable 
Heixſbip and Tacks, will not infor the ſane. Se : wes N ED 
RR,” gap 7 7 ene, wp 
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Book I. Gio pro berede, and Succeſſor titulo lucrativo, belps 


e Irregularity of the Intromiſſion they ate made 


ting with, or getting a Diſpoſition of what would haye 


4 SHtte Mi. 

; 8. caps 13. 
1whrs on 

Peach beds 


| Inſtance of the apparent Heirs Cred / 
not proved mortal, and that he was fick, without proving that he died of that Sickneſs, ot was 


been otherwiſe compe 


7 


romulion t able as Heirs; therefore theſe afſive 

Titles can extend no farther than if they intromit with, or take a 1 to theſe Thin 

to which they might have Fucceeded, and ſo not inferred q jg an Heir of Tailie, intromt 
f. en to the Heir of Line; nor can 


they be extended farther than if they had been ferved Heirs: And thus an Heir Portioner 


will be no further liable in theſe, than pro rata, if ſhe had entred; for the Copy ſhould 


Nee ELITES. bod hn. oo, otras cut 
J o conclude the Treo fon in Heritage, it is fit to know, that by an old Statute and our 
conſtant Practick, « Man cannot diſpone hi Heritage upon Death-bed in Prejudice of his Heir: 
(that is to ſay, neither Lands, nor heritable Bonds, nor any Bond, tho! moveable, in & far 
as bis Heritage may be therenpon appriſed or adjudged, can be then 1 85 ) fo jealous 
was our Law of the Importunity, of Churchmen and Friends, and of the Weakneſs of Man. 
kind under ſuch Diſtempers: And therefore if a Man has made any Right in Prejudice of 
is Heir after contracting Sickneſs, though he was {ound enough in his fads 
for the Time, and continued ſound for a very long Time; yet this Right will be reduced 
as done in leo, or upon Death-bed, either at the Inſtance of the apparent Heirs, or at the 
ditors: And it is ſufficient to prove Sickneſs, though it be 


ſick the very Time of the Diſpoſition, 
Ix thereafter the Maker of ſuch a Ri 1 
reſumes, that the Maker was reconvale/ced, and ſo the Deeds reconvale/ce with him: But 
ince the Law has fixed upon Kirk and Marker, as open Places, where the Diſponer may be 
ſits 


ſeen by all Men, and by unſuſpected Witneſſes, equivalent Alla, as going to make 
though at a greater Diſtance, 


will not be ſuſtained. But 'though a Man cannot grant a new 
Right upon Death-bed, os he may \ wha an old Right, or do a Deed to which he mighthaye 

led, as for Payment of his Debt, or may grant a rational Joyntureto his 
Wite, though he cannot Prey Provifions to his Children in that Condition, And all Dee 
done with the Conſent of his Heir are valid, becauſe this Law is introduced in og 
Heirs, whether they be Heirs of Line, Male, or Tailie, or Troviſon, 
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merly ſp=citied in the Succeffion of Heritage, except as to theſe Particulars, vis 
all of one Degree ſucceed equally, and fo amongſt Brothers and "Siſters, the elder 


ſeclude not the younger, nor Males the Females, as in Heritage: And in Moveables, there 


Teſtaments. 


Legacy. 


is no Right of Repreſentation as in Heritage; ani therefore if there be a Bro- 
ther and two Sifters alive, and a third Sifter's Children, the Brothers and Sifters who are 
living will ſucceed equally, excluding the Children of the Her who is dead. 5 


4 Teflament or latter Will does require to be in rie, for auncuparive Tefaments ( which 
were ſo called in the Civil Law, becauſe the Defunct named his Heirs: without Vrit) aw 


not allowed by our Law, by which a Tefament muſt either be 4otograph, all written wi 
the DetunR's own Hand, or at leaſt ſubſcribed by him before two Witneffes, if he can write, 


or it he cannot write, by a Aofer, or AMinifter and two Witneſſes. 


N 0 hetitable Right can be left in Teſtaments, though the Tefator was in lege pouſtie, of 


rfe& Health; and though the Teſtament be made in other Nations, where 


and yet a Teſtament made according to the Solemnities of theſe Nations, will be valid in 


Scotland, for though they may regulate us as to Solemnities, yet they cannot alter the Na- 


” 


= yi { not 4 baby > of 7 OG, CO ne ere 
gacy is a. Donation the Defunt? in any Writ, to be paid by his Executor : 

But if the Legatar die before the Z 5 4 

Legacy was left, then the Legecy evaniſheth; and though neither other Mens Moveables, 


nor a Man's own heritable Rights can be left in Legacy, yet ſuch Zegacies are valid, if the 


V 


aſſive Titles, whereby in od of 


. 


tht come to Kirk or Mark-t unſupported, the Law 
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T. fame Rules are obſerved in the Succeſſion o Moveables, that were for- 


. : a | eritage may 
diſponed by Teſtament, yet it will not tranſmit a Right to Heritage lying in Scotland; 
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eftator, or before the Condition is fulfilled, on which the 
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8 know that. the Sum ft aa heritable, or belanged to others, and the Executor in Title IX. 
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he Executor 


. Part; and the Relict, her 

have ox ot * ge Dead 

; JL 1 count to them therefore; retaining 

25 5 Tuns Pare which is allowed to him for executing the Teſtament by 1 K. Mt 
e e neten no Allow ange) and if there be a 4 


in hi 


y i 
dren get Bonds of - Proviſion from the Father 
cluded from their Legitim, nor are they obliged 
93 pt 3 Portion natural, 

„ „ | \ „„ 10 12 wy 44 F it 4 RT „ ö 

P, theſe Bonds c | Brovifion-were made. to chem upon Baske, theytoommar ck ot k 1 
_ Proviſions, of Wen and their Legion s 7 She Father upon Drath-b4d cannot pre- 

O, ildren of their re 
theſe Children Who are ſo provided upon Diat h. bed muſi & wi 16 

audren: who, are ſo provided upon Din bed muff collars win her Pee, 5 a 
of the, Children f but che Teig has no Share in che Marea ee 
content that the reſt of the Children ſhate e 
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and in ſo far as the Executors have not execute the Tefament in their own Lifetime, that 


Special Legacy. Only purſue. him, except where there ig a ſpecial Legacy left of ſuch a particular Thing, 


Cornet the teft, for all of them repreſent the Defunct only as one Perſon ; but if any of the 


Book III Bas appointed, chat all who ſhall ecnü rig themſelyes Exerutors Creditors, 
Dea Vfg. againſt Executors or Intromitters þ, within fix Months one of anothe 
. þ FEY WP A R 1 11 J LOST 3 Ba CM. nh 


up the {aid Moveables at the full Rates, there will be another Execuror 


q - 


or ns Diligence 
mall come in par: 
7 e part 
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Executor Creditors ate anly obliged to confirm” as much as may pay themſelyes ; and are. 
for the ſame Reaſon, any Male do Diligence for” what they Ae, n . 

Bic AusE Moveables may be eaſily. concealed from Creditors, or diſfipated, therefore 
the Law appoints, hat the Executor ſtull upon Oath give up Inventary, and find Caution to 
mate theſe Moveables forthcoming, and then the Commiſſar confirms him; nor can he pur- 
ſue or diſpone as Executor, till he be confirmed: He is only liable for the Defun&'s bt, 
in 28 far as the Goods confirmed will-extend.* / 

Executry being a mere Office, it accreices to the Sarvivers, if there be more Executors, 


is to ſay, have not obtained Decreets for the 'Goods'belonging to the Defunct, there wil 

de Place for anew Executor, for executing theſe, and theſe are called Executor: quoad 

non executa: Or it the Executor omit to give up any Thing in the e or do not give 

. | . 1 aide appointed 

by the Commiſſars, who is called an Executor dative ad omiſſa vel male appretiata. 
Tui Executor- only has Power of Adminiſtration; and the Creditors and Legatars caa 


or a Sum owing. by. ſuch a partie ular Perſon; tor i mak age: Legatar has the · Domi. 
nium tranſmitted to him, and fo he may himſelf purſue for his ſpecial Legacy: But the 
Executor muſt be ſtill called in the Put ſuit c the end it may | be known, whether the 
Debts exhauſt the ſpecial Legacies; for no Lege can be paid, till the Debts be paid, 
and therefore, if all the Legacies cannot be paid, the Bege ar ſuffers a proportional Def 
cation for Payment thereof; but if there be as much free Gods as will pay the ſpecial Le- 
Ax Executor cannot diſpone till he obtain a Sentence, but even the Sentence flats 
him not in the abſolute Right of the Moveables, otherwiſe than that he may diſcharge 
and aſſign to the reſpective Perſons having Intereſt ; for, if he were denounced Rebel, 
the Executry Gods, even after Sentence, would not fall under his Eſcheat, nor would 
his Executors or his Creditors have Right thereto, in prejudice of the neareſt of Kin of 


the Dew co Mb ha Wl RaveWes Fe rae Fr eee 
- Is there be more Executors, whom we call Co-executors, one cannot purſue without 


reſt will not concur, they may be excluded from their Office by a Proceſs before the Com- 

_ wiſſars ; nor can an Execuror, for the ſame Reaſon, diſcharge a Debt wholly, ſince the teſt 
have an equal Share in each Debt: But if the other Executors have got as much as their 
Share will extend to, a Diſcharge, even from one of the Executors, will be ſufficientz nor 
are ( for the ſame Reaſon) Co-executors liable for the whole Debt, and ſo cannot be fing 
purſned, unleſs they have intromitted with as much as may pay the Debt purſued for. 
Ax Executor is liable to do Diligence for recovering the Debts due to the Defunct, and 


Diligence of the Diligence required upon his Part is a Sentence meer ard Horning againſt the De- 


E xecutors -. 


erect of + | 
Haende, they may prove that all they got is exhauſted by lawful Sentences ; but it is not nece 
ſary to have ſuch a Decreet when they are purſued before the Lords, for it is ſufficient; 
when they are purſued there, to alledge that they are exhauſted by way of Exception. 
: Ir any Perſon intromit with the Defuncts's Moveables, without being confirmed, they 
Vitious Intro · are liable to the DetunQ's whole Debts, whether they were related to him or no, though their , 


muuon? 


Junct i Debitors 3 but if there be an univerſal or ſpecial Legatar, whereby the Execu- | 
tor confirmed has no Advantage, then the Executor is not liable in Diligence, but only 
to aſſign the Creditors, that they themſelves may purſue. „ 7 9 
Tu Executor likewiſe cannot pay any Debt without Sentence, left otherwiſe he 
might prefer one Creditor to another; but yet the Executor may pay thoſe Debts that are 
acknowledged in Teſtament, without Procels, providing the ſame be paid before the 
Creditors intent a Purſuit: But theſe which we call privileged Debti, may be Day at 
any Time, even after.Proccſs intented at the Inſtance of other Creditors, becauſe they 
are preferred to all others, vis. Servants. Fees, Medicaments on Death. bed, Honſe-mails, and 
Funeral Expences. EI Bp 8 „ WEE IG NS a 725 . . 9 | 4 
Arz the Executors have executed the whole Teſtament, they may get a Decreet of 
Exoneration before the Commiſſars, againſt the Creditors and all having Intereſt, wherein 


* 


Intromiffion was very ſmall; and this was introduced to prevent the fraudulent and cl. 
Hine abſtracting of the D:funit's Moveables, without Inventary, in prejudice of Creditors © And 
therefore this pallive Title is only introduced in favours of Creditors, but of none 
others, ſuch as LZegatars, Bairns, Cc. But if the Intromitter confirm before any Action 

intented, this purges the vitious Intromifſion, and the Intromitter is only liable for the 

Value of the Goods \intromirted with or if diere be an Executor confirmed, no Per 


* * 
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But che Relic the De en, ag within Lear and Day 
he, ns DefanQ's Death; 9 thereby. purge the Vici n they confirm | 
ill after Citation; ner will Forge ifef b. and that is called a9 
fer 2 when either the Husband or the Wife continue their Poſſeſſion of one e 
"chars Goods after one another's Deceale, for Preſetyation, and that becauſe there 3 
10 other "Perſon to look after them; and this i8 rhe Crag the Crevitors; fince 5 
hinders the Goods from periſhing. 
Ir there be more vitious Iatromitters, they. ate each liable in folidum, if they be purſu- 5 
ed in ſeveral Actions, and pro. virili, if they be purſued together 3 but none of them get 
- Relief, for Wrong in our Law has no Warrant. 


or * be ts as Vite e for the Iatrontliter then is caly liable to > th 258 2 


ux Heir is obliged to relieve the Executor of all keritable Debts, and the Executor | 
al moveable. Debts afar fall . 1 

h; bound to . the FINE of all moveable. Debts, as. far as the | TUE will reach. I 
„ | 3 5 4 N * „ "hp 1 f 
. q 
G4 i N 22 4 q 
2 "boy \ 9 

rH ILST. there is 1 We who & tan n prove 5 — . 3 Con 2 of "EY FA 1 

to the Defuntt, they I to him ; but if ers be none, the k ing ſucceeds 


as laſt Heir; for To ud nullins eft, oft: dominiregis : And ſo the King ſucceeds to 
te Defund as laſt Heir, both in Heritage and Moveab 4 and is preferred to all Superiors 
and others whatſoever, for which end he makes a Donazar, who muſt obtain a Declarator 
before the Lords of | Seſſion againſt all who ate ſuppoſed to have any Relation: Wherenpoti 
a Decreet being obtained before the Lords, declaring, that the King has Right arlaſt Heir, 
the Defun& having died without any Relation, this Decreet is equivalent to a Service; but 
if Lands be taken by a Man to himſelf, and his Heirs male fimply, the King of other Su- _ 
perior will ſucceed as laſt Heir, if there be no Heirs: male, thoug 5 "there be Heirr ones 1 Th Foal 'S 
fince the Land was not proyided to chem; and therefore Men ny in their T ailiet Gin - 1 
' adjeQ the Clauſe, 2which failing to their: Heirs? NC 85 ae 
Bc us ſhe King ſucceeds here as Heir, therefore he is liable to ay the 'Defan&'s - 
' Debts. ; but he is only liable as far as the Eſtate will extend, and 1 efore the Creditors 
may adjudge the real Eſtate, and ſerve themſelves Executors Creditors in the Moveables, 
Baftard by out Law, has neither Hir nor Executor, but yet he may diſpone up- n 
on either his Heritage or Moveables in his Liege pouſtie, tho e cannot make a Te/fta- Fs 
9 except he be legitimated by a Letter under the Great eal, (Which extends not 8 
q . have Children ſurviving him; for a Baferg's Children wil ene ſe⸗ : 
clude the * 
Tux King in the Caſe of Baſtardy, Maker a Donarer who. purſues Peclatator, "x", _ 
able to the Pebtz for in effect the King ſucceeds here, quaft altimus beres, BOT), 'Credi 
tors uſe the ſame Execution. in this Cale, as in the r And in both, ultimur heres 1 
and Baſtardy, the Reli& has. ſtill her Share of the Moveables, as in other Caſe. K. Jas. VI. 1 
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WAVING finiſhed theſe two firſt Parts of the Law, which treat of P 

ont and Rights, we come now to treat of the third Part, viz, A 
2 gy" J 

e a. Right of proſecuting in . ub 

$5 MEU whereofly 

that ſome are reah and ſome perſonal: A perſonal Action, is that where. 


24 a Man for Payment of a Sum due by his Bond. A real Ae | 
. a Man purſues his Right againft. all ſinguler Succeſſors, as well as the Perſon u 
war finſ obliged: et : Paxil * 
"ly purine the Granter for Payment ofthe Money by a perſonal Action, but he 
1 n 


Actions. 
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Actions. 


Real and per- 
Wal Actions 
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85 e eee ON IN any Perso i 
called to repreſtativbeſs. Aut. ft 1974, ih Fung 
r y we pur/tte' Rights ro-bs dithare 
ed null as granted after Inhibition is raiſed by us of n interiti6ms,it  grantedalter 
Interdiction is raited by us; or ex capite vis & metas, it the Rights were extorted form W 

by Force; or ex capite fraudis, if the Right were elicite from us by Circumoention, in bob 

which laſt the Purſuer muſt libel the Qualifications or Circumſtances from which the Force 

or F. raud are interred ; or ex capite lecti, if the Deeds were done upon Death- bed, in pre- 

K. .- v1. judice of an apparent Heir, or upon the A of Parliament 1621 5. it the Deeds were dons 
1e. 3 A in prejudice of prior lawful Creditors, in favours of conjundt or confident Perſons, that 
Is to ſay, Relations or Truſtees, without an onerous Cauſe, or to a Creditor though for an . 
eros Cauſe, in prejudice of another who had done prior Diligence, that was habile to af 
fect the Subject diſponed: All which, and many others of that Nature, are oppoſed to 0th 

dinary Actions, becauſe they are extraordinary Re edies invented by Law for the Preſervar 

tion of Mens Rights, and are called extr ef adh. becauſe they are never competent Us: 
Chalk ordinary p œ , ðᷣ v ar 
Revrobature· AcT1ONS of Reprobature and Error are in effect Reductions, and muſt have the Com 
courſe: of the King's Advocate : In the firſt whereof, a Party againſt whom Witneſſes have 
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ned nnjaſtly, craves the Decreet pronounced upon theſe. Depoſitions to be reduced, Title 1. 
nemme dee have deponed fal i 0 nd conde! 
his Reaſons of Reduction upon the Particulars wherein they have deponed falſſy; and al- 
© concludes, that the Teſtimonies ſhould be reprobateee.. + ; 

"Ix the Summons of Error, the Purſuer craves that a Service (whereby the Defender is Suumons of 
ſerved Heir to ſuch a Man onght to be reduced, becauſe: the Purſuer is a nearer Relati- + 

on to the Defunct than the Perſon a ſerved, upon which he condeſcends ; and 
therefore conclades, bar the Service and all following thereupon may be reduced, and that it 

may be found that the Inqueſt who Jerved him Heir, have erred : And this is the only Sum- 
mons that is drawn. in Latin with us. 


"Come Actions are called preparatory or prejudicial ARions, becauſe they muſt be diſcuſ- 
1 ere other Actions are com ms: As for Inſtance, If I . 85 for a Sum, and dic 
the Defender raiſes an Improbation, alledging the Writ to be falſe, the Trial ot the Falſhood 
mult be firſt diſcuſſed, and ſo is prejudicial to the Action of Payment nn 

Exhibitions conclude either merely to exhibit the Writ, or the Thing called for, and then g, hibiies! 
ie is only a preparatory Action, ſuch as Exhibitions ad deliberandum; or elſe they conclude 
Delive V 2 10 in all Exbibition the 87 Terms libelled, are that the Defender had, 
bas. ig If fraudfully put away the Papers or 2 5 craved to be exhibited; and therefore ge 
not obliged to exhibit, except he had them fince the Citation, or fraudfully put tgem 
away, to elude a future Citation. | 5 
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Sou Actions are called act iones bone fidei, in which 2 7 2 is followed, as Alion upon |... ... 
Mindater, Depoſitations, Emption, Location, &c. In which the Judge conſiders what in E- n. 
nity is to be done by one Party to another, And ſome Actions are frifti jnris, in which Ie, f. 
1 judge is to follow the ſtrict Preſcript of the Contract upon which the Action is raiſed, as 4. 
in a Declarator of Cys N wherein the Purſuer craves, that it may be declared that 

de has lawfully redeemed the Lands that were wadſetted ; in which Caſe, the Judges. mu 
confider-the very preciſe Terms of Reverſion, and that the Lands were redeemed conform 

to theſe Terms, nor is Equipellency relevant in theſe Caſes. 5 

Son Actions are called rej perſecutoriæ, by which we p 
abeft; Which is commonly called Damage and Intereſt. 


urſue that quod patrimonjo noftro Kat peſo; 
"Sos are called penal Actions, becauſe we purſue not only for 8 and real Dama- pry +6 
ge, but for extraordinary Damages, and Reparation by way of Penalty ; ſuch as are Spulies, 
%% ——J—j—̃—̃.. aa wig os bond il t.! AN 
Sonn Actions are called arbitrary Actions, wherein the Judge is tied to no particular Law abiay: | 
but proceeds ex nobili officio, that is to ſay, according to what he ſees juſtly and fit, as an ; 
tion for proving of the Tenor of an Evident, wherein the Complainer libels, that he had 
ſuch a Paper, (of which he muſt libel the full Tenor verbatim) and that he loft it by ſuch 
lan Accident; and therefore concludes, that the Tenor may be proven by Witneſſes and Admi- 
ele, in Wit, which he muſt libel ; for no Tenor can be proven without ſome Admi- 
nicles in Writ: And generally there being many Things vi which the Law behoved to 
[traſt the Diſcretion and Honeſty of the Judge, ſince all Caſes could not be comprehend- 
ed under. known Laws, it therefore inveſted the Judge with this eminent Power, which 
called #o6:/e eur, in Oppoſition to that gfficium ordinarium s mercenarinm, wherein he 
is obliged to follow the Vill of the Contructers preciſely; & hoc officium mercenarium Jus 
dex nunquam impertit mfr. rogatus, i eee e 
Souz AQions are called Declarator s, becauſe the Purſuer concludes in them, that ſome Decluators 
ſpecial. Thing ſhould be declared in his fayours ; and ordinarily wherever the King or 
y other Superior grants a Gift, he to whom it is granted ' purſues a Declarator, cravin 
# may be found and declared, that the Caſualty gifted to him has fallen in the Superior's Ne 
and that he has Right thereto by virtue of the Gift: And thus Declarators muſt be raiſed 
n Eſcheats, Marriages, Nomentries, &c. only there needs no Declarator upoit a Gift 
of Ward and of Forfeiture when paſt in Parliament; but if the Forfeiture be paſt before 
the Juſtices, the Gift muſt be declared. And on Gifts of Eſcheat they ſometimes raiſe Acti- 
ons, both of general and ſpecial Declarator, in one Summons. In the general, the Purſuer 
concludes, that it ſhould be found and declared, that the Rebe! was lawfully denounced to the 
Horn, and that thereby his Eſcheat fell in the Syperior's Hands: And in the ſpecial he con- 
cludes, that the Tenants of the Rebel“ Landi, whoſe Eſcheat is fallen, may pay him the 
Maik and Duties by virtue of his Gift and Decreet of general Declarator, But though this 
ſt Action be called an Action of ſpecial Declarator, it is in effect but an Action of Mails 
"Duties. In other Caſes allo, where any thing is craved to be found and declared as a 
whe. ariſing upon a ſpecial Matter of Fact, for which no other Action can be found that 
has a ſpecial Name, ques. > do now cauſe raiſe Action / of Declarator, or at leaſt cauſe 
agje& Concluſions of Declarator to other Actions, ſuch as Reduttions, &c. and theſe are the 
fame with the actiones in factum mentioned in the Civil La. 
Sour Actions are called civil, wherein Men proſecute their civil 
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y circa initialia teſlinoniorum, and condeſcends in 


88 Rights ; and ſome ori- Cui Adio. 5 
mina, wherein Men proſecute Crimes ad vindictam publicam. * e 
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of AQions, and how they ought to. be libelled 
mmons, and mall ſet down ſome of thoſe Adios 


9 * 
4.4 . 


* F e ns a > ere In 1 | 2 | 
Tux chief Parts of a Summons, are, the Purſuer's Intereft or Title, thar is to fat. 
Right flanding in his Perſon, whereby he has good Intereſt to purſue the Action i : 1. 


intented. en | | | * : 
2. That all the Perſons who ſhould be called as Defenders, be called in the Summon: 
a eee eee ee e | 
ca erefore it follows Clearly, that for the more Security, it is fit to call all Perfons wi 
Mediaw! con The medium concludengs, that is to ſay, the Ground wherenhton the Perſons calls, 
4. Aſter all this is narrated, the King in the Summons ſays,” Our Vill it, &c. mat ve 00 
Sunmone. Summons does comprehend a Command to the Meſſenger to cite the Defenders, and 
! r the” Plates 75 which 
Concluſion, they are to be cited, and before whom they ſhould compear ; as alfo the Concluſion craved | 
dy the Purſuer, each of which Summonſes almoſt has its own ſpecial Stile and Terms ; ang 
K: Faw VI- by Act of Parliament Writers are commanded not to alter the ancient Srile F 
13 Ix is obſervable, that though the Matter of Fact be ordinari y narrated before the wil 
of the Summons, yet Summonſes of Reduktion, Luprobarion, Spulie, and 'Declaretors of Nn. 

„ Entry, begin at Our Will it, &c. and then go on to the Intereſt of the Purſuer, 95 
In a Summons of m 
Complainer) libels, that he has Right to the Lands whereof he craves the Papers to be tra. 

ſumed; and that therefore it is Le to him to have Doubles and Tranſumpts of fle 

Rights, and this is che Furſuer's Intereſt; and that the Defender has theſe Rights, or x 
obliged to (procure him Tran/umpts, and therefore concludes that the Defender ſhould hs 
obliged to exhibit and produce them, to be judicially tranſumed, and the anthenti& 

Tranſumpts. to be declared as ſufficient for the Security of the Purſuer in the ſaid Lands 

| Muliple Ix a Sunmons of multiple Poinding; the Complainer having narrated that he is troubled 

Foudos: by fach and fuck Perſons, who de each of them pretend Right to > frm i which fea 
liable, he therefore concludes againſt all of them,to compear to hear and fee the ſame tried 


* - 


. 


and the Party who ſhall be found to have beſt Right to be preferred, and the other Par 
to be diſcharged from tronbling and moleſting wh all F 9 1 other Fary . 
Ix a Summons of transferring, the Purſuer libels, that there was a depending Proc, 
3 at the Inſtance of his n repreſents, againſt the Pefun Q whom the D 
bitor repreſents; which Proceſs muſt be Barn verbatim: And if the Purſes, 
Eo Predeceſſor be dead, craves that the Proceſs be transferred att᷑ ive in his Perſon, 2s ror. 
 Fenting the Defund. And when the Defender is dead, the fame is transferred again ls 
Repreſentatives pafive, The Conclufion of Transferences is, that ſuch Actions may be com. 
|  petent to the Purſuer as Heir to the Defund, againff the Reprefenratives ofthe Defende, 
| a8 was ar Tg to the Purſuer's Predeceflor, and that the faid Agion may go on and 
be continued in the fameManner as it would have done againſt the Defang, whom the De. 
e ß ODT WTI C3 YT GO a 
TRANSFERENCES are privileged Actions coming in upon fix Das. 
Ix any Perſon, Subſcriber of a Bond or à Contract, be dead, the Procuratory conſenti 
to the Regiſtration expires, and therefore the Writ cannot be regiſtrated, otherwiſe than by 
Repilenton. Taifing a Summons of Regiſtration againſt the Repreſentatives o the Granter, upon the pal- 
five Titles, in which the whole Tenor of the Wit craved to be regiſtrated is fetdown ben 
batim ; and then it is concluded, that the faid Writ NL bY fn n 


. CT. 3 Sia... 


i. 6 ih. Yes =, 7 


ſhould be inſert and regiſtrated in the 
Books of Council and Seffion for Conſervation; and that Execution ſhoul yo directed 
thereupon, in manner mentioned in the ſaid Writ, and that the ſaid Repreſentatives ſhould 
be liable in Payment: But this Action is ordinarily ſupplied by an ordinary Action for Pay- 
_ | e WW 
Ix a Summons of Prevento, the Cemplainer narrates, that he having raiſed Letters of Horn- 
ing, the ſame were ſuſpended upon moſt frivolous Reaſons, Sha hah. Day 2 het 
fore concludes, that the Defender ſhould bring with him the ſaid Suſpenfion, e D 
- of Perævento termino, to hear and ſee the ſame called, reaſoned and Allen, 5 
with Certification that if he fail, the Lords will cauſe call the Suſpenſion upon a Copy, and 
admit Proteſtation therein, and ordain the L ther Execution 


ö rel 6 Letters to be put in farther Execution. 
Ir an Advccation be raiſed to too long a Day of Compearance, there may be likewiſe 8 
Summons of prevento raiſed thereof. 408 Fo 


In a Summons of Contravention of Lawborrows, the Purfuer libels, that A. B. became Sare- 


Spureatn ty and Lawborrows for C. B. that the Complainer's Ve, Bairns, Men, Tenants, and Ser- 
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Act of Caution in manner foreſaid, and therethrough that they conjunctiy and ſeveral bart b. Ad 


tereſt in and to the ſaid Lands; and 


2 A i aud ceaſe from, Nee 


NE e 2 40 


ty ikewne. he may be purſued for br ie Arre/iment, wherein after the Arrement 
| Troken the Arreſtment then landing, and 100 lawfully and duly logſed, and therefore to be — ; 
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upon the Judlice done, notwirhftand img. of the ſaid Caution; and therefore concludes, , 
that both the Principal and Caut ioner ſhould be decerned to have contravened the faid x £K:7 fam, VI. 


have incurred-the-forefaid. he Kingandrts Treafurer;antthic other Ken 
Half to the Complainer as og. dent 
Ix a Declarator of Pr 7} 27 to the L nds, and how Bar 


long, and after what Manner 


15 ave by themſelves, their Tenants, * 
and others having Right from them, in 


eaceable eſſion of the ſaid Lands, until 


; of late that he is moleſted and troubled by the Defender; and therefore concludes, that it 


ſhould be found and declared, that he h as the ſole good and undoubted Right and In- 

ho has the 5 ſaid Defender and his Tenants, and 
Servants and others of their caufmng and — : Should be decerned not to trouble or 
moleſt them for the future, in their peaceable Poſſeſhon, bruiking and joyſing thereof. 


18 the- omplainer 17555 qu to Ma 5 A i Withont — —— eg Summetie 2 
and mo 


27 um 3 in 8785 egcrah le 15 Lins. 
gh ge ed for Hound "aig 1 e e AA he Nang 
Kier in an, nnualrent © ? to he ted out. 

Land ritor er er his Interest 


55 cppcludes Sainſt the Tenants of theſe Lands, and te, 


9 ters direfted ro Meſſengers at Arms, Sheriffs in tors fi ence, art ore = 

el, , poind, and Fiftrinzte og readie/t Goods a Gear, t hat are | | he L % 110) 

gh year! and terinly in We, Camings during the not Redemption — 
1x 2 Summons of Spuite, the King commands Meſſengers, c. e 0 he til of all wn. 5 


dunner which begin with Ou? Will is to ſummon, Forts and churg 
Var and auſwer at the Inſtancę of the Purfuer, agatalt e, 9 65 
1 committed, hat i, to fo, th the Defender tar, FOE 4 7 
by themſelves and their Serva nts, Compli eſs other's in ＋ 
Eaindug our; Command, Reſet, Alieance, Ae ab 9 
of.” aud or their wrougaus, violent,” and we 
cended on ) and 7 2 5 udes, 4275 they. 17 
the Profits that the dah” ee 1 i 0 7 


we GE * any 1 55 or 2 by 
e mcludes, againſt all th 
{ ion CAT e : % dn | 
Axreſter li Has be haring rated Le Levers Fonheoning 
hence and arr 1 owing. by be 
ee thcoming. to him; and 


er 7. ” ens 0. make forthcoming Payment, and 
155 to the 121 Nob: of the Sun 22 owing bis "a the Jai 


07. 
15 notwithſtandin ing of the ns} the Debit y his awn Croditor he will de liable 
Arreſter, and will be forced to pay him w var. e Was reſting.to his own Creditos, 


and Payment is nage, the Purſyer concl that the Defender T ould be decerned io have proving of FY 
Puniſhed in his 15 eſe and Goods, conform to the Laws of the Realm, in example of others *, _- 
no the Accumulation of ſeyeral Action, into one Libel, was not allowed by the f Par x fo, Vi. : 
on Law, Ba it is allowed by ours, in which we may not only purſue ſeveral Perſons *: A ccrhulinion? 
&yeral Debts in one Libel, which we call by a general Name, Aw 4#5on 4gainf Debitor, of Aion 
bn 15 may likewiſe accumulate ſeveral Conc uns 2gainſt one and the ſame Perſon, tho 
6 un t different Natures, as Reductions, Improbations, and Declarators of Property, and 
A 


f general and ſpecial Declaratar ; in all which it is a general Rule, quot articul 


tr when many 4 are competent for one and the fame Thing, as if a Meſſeriger — 1 
be deforced, we may pris the Def pe Pair an ( which will infer Confiſcation of 

Moyeables ) of civi 5 ent of the putſuing of the one, does not © + 
extinguiſh or conſume the other; and eerie nc or civil Action may be firſt purſued:, 1 
And in the Concourſe of all Actions, if the Actions which concur haye different 8 _ 1 


num 18 


Js in * Wan ſnflance where 1 criminal Action of nn. Pn n Drei I 
P 5 5 p 2 | V dio, it 
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Book IV. tion, and the civil Action only Payment, the“ the Defender be aflolied in the criminal 
>—v— Procels, yet he may be-purſyed-civilly, and the Deforcement referred to his Oath. 
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dog underflanding che Matter of Probation, it is fit to know, that all Probation b 


TOR". * either by Writ, by Oath, or by Witneſſes. 3 : 
By Wriv by 1 3 by Writ has been formerly explained in the Title concerning Obligari. 
e e n | 


By Oath, Probation by Oath is when either the Party or Judge refers any Thing to the Oath of the 
contrary Party; but regularly no Man's Right can be taken away by Oath, except he who 
has the Right, refer the ſame to the Adverſary's Oath: But when there is a former Proba. | 
| Oath of su- tion already adduced, the Judge ſometimes gives an Oath of Supplement, which is fo called 

dienen. hecauſe it is given to ſapply the Probation already led, when it is defective or unclear. 
On An Oath of Calumny is that whereby either the Purſuer or Defender is obliged to fivear 
that the Par /urt, Defence, Reply, &c. are not groundleſs and unjuſt; and this may be craved 
X. Jaw. 1, by either Party, at any Time during the Dependence ; and if it be refuſed, the Purſuer will 
| Pul + AR haye no further Action, nor the Defender will not be allowed to inſiſt any further in the 

3 | Defence, Duply, &c. whereon his Oath of Calumny is cra ved. 8 
= Oath i» ht AN Oath in litem, 7s that which Law allows the Fudge to refer to him who is mured, for 
1 ge the Quantities of the Thing wherein be is injured, v. g. If I purſue Titiuc tor having 
ole up my Trunk, and I having proved that he did break it up, the Judge will refer to 
my Oath what I had in the Trunk, and this is allowed both in dium of him who commits 
the Injury, and leſt the Perſon unjuſtly injured ſhould loſe his Right for want of Pro- 


2 1 
oy 


dation. 5 | i 
Anse A qualified Oath is that, whereby he, to whoſe Oath any Thing is referred, depones not fin) 
* ut ace which we call to depone with a Bal, v. 75 If! — Titus for 


3 r of 100 L. which he promiſed to pay; who com̃pears and depones, that the Pro- 
miſe was conditional, and. did depend upon ſomething to be done or performed by the Pur- 
ſuer, as that intuitu of the Promiſe the Purſuer was to make over {ome Right to him, or | 

diſcharge ſome Obligation or Right ſtanding in his Perſon: And thoſe qualified Oaths ge; 


— —— — — AAR —— ſꝛñ— — 2 


nerally are admitted if the Quality be intrinfick, that is to ſay, neceſſarily implied in te 
| Nature of the Thing, or are a Part of the Promiſe, as in the foreſaid Inſtances. _ 
= Bor if the Quality be extrinſick, it in effect reſolves in a Defence, and ſo muſt be proven 
=  _ otherwiſe than by the qualified Oath; as if a Debt be referred to a Party's Oath, Who de- 
| pones, chat he ac ae F. the Debt, but that the Purſuer is refting to the Deponent the equi. 

| valent Sum with which he would compenſe the Sum purſued for; this will not be admitted 
1 2 a Quality, but is in effect a Defence which muff be proved otherwiſe than by his Oath. 
Probationcby © Probation by Witneſſes having been allowed in all Caſes of old, until the Falſeneſs of Men 
| BY forced our Lawgivers to allow nothing above 100 L. to be proven without Writ or Oath, 
1 and Promiſes to be only proven by Oath, this Probation by Witneſſes is therefore called probatio 
| Inhabile Wits Pr out de pure: And it is fit to know that none within Degrees defendant, that is to ſay,whoare Con- 
—_— ſin-germans or nearer Relations, can be Witneſſes, nor Vomen, nor Tenants who have not Tacks, 
nor Perſon declared infamous,nor domeftick Servants, nor ſuch as may gain or loſe by the Cauſe, 
nor ſuch as have given partial Counſel, that is to ſay, Advice to raiſe or carry on the Purſuit, 
nor ſuch as have told what they will depone, which we call prodere teftimonium, nor ſuch | 
as compear to depone without being cited, whom the Law calls teftes ultroneos, and re 
them becauſe of their ſuſpected Forwardne/7: All others except theſe may depone, and are 
called habile Witneſſes ; and if habile Witneſſes refuſe to come when they are cited, there 


will be tirſt Horning, and then Caption directed againſt them, which are called firſt and ib 
cond Diligences, but their Eſcheats will not fall upon that Horning © 


rreſunptions. Pręſumptions are a Kind of Probation, and a Preſumption is defined to be « ffrong Ground! 
or Argument, whereby a Judge has Reaſon to think, or be convinced that ſuch a Thing 1s ir 
and they are divided into pre/umptiones juris, which though they be ſtrong, yet may be taken 
off by a contrary Probation, as it a Man threaten to poiſon' another, if the Perſon was 
thereafter poiſoned, it is preſumable that he was poiſoned by the Threatner; and fr 

CF | 3 


ſunt- 


*- 


% 


dd. 


Dome 19 700 — — e a. 


—— 


1 


Vol. II. 


rer e 2 


— — aan — — 


Of Sentences, and their Execution. 337 


jones juris S de jure, uli lex conflituit ſuper prefumpto; and thus the Law preſumes, Title 
. ultroncous Witneſs who offers himſelf, is partial, and therefore ftatutes upon that — 
Preſumption, that he ſhall not be received, and againſt theſe Pręſumptious no Probation 
can be admitted. © © WIDE ONT WAS #7 en VIE. e 


0 Of Sentences, | and their Execution. 


FT ER a Decreet is extracted, the Qbtainer thereof raiſes Letters of Horning theres 
A on; whereby the Party decerned, is charged to pay or fulfil the Will of the De- 
creet, under the Pain of Rebellion; and this Decree? can only be quarrelled by Re- 
| duftion or Suſpenſion, in both which, the Reaſons whereupon it is quarrelled, are ſet down; 
nor can a Decreet of the Lords be taken away without Reduction: And if there has been 
2 Debate in the firſt Inſtance, (for ſo we call the Action before the Decreet, as we call 
ReduQtion and Suſpenſion the ſecond Inſtance ) then nothing that was competent to have 
been proponed before the Decreet, will be admitted, but will be repelled as competent and 
omitted; tor elſe there ſhould be no End of Debate: But yet if any Thing have newly e- 
merged, or has newly come to the Party's Knowledge, theſe are and muſt be received, if 
he depone that be knew not the ſame former. © 
TA ordinary Effe@ of a Sy/penfion, is to flop the Execution of Sentences for a Time ; and Suſpenſiods | 
it is a Summons, wherein the Party alledged injured by a Decreet, doth cite the Party who | 
has obtained the Decreet before the Lords, (for no inferior Court can ſuſpend ) to an- 
{wer to the Reaſons offered by him, for ſuſpending Executions upon that Decreet ; which 
Summons proceeds upon a Bill, wherein the Reaſons are repreſented to the Lords; for 
tho' ſometimes the Lords ordain the Reaſons to be debated upon the Bill, yet ordinarily 
they ordain Letters of Suſpenſion to be raiſed : If the Decreets be in foro, then the Suſpen- 
fion muſt paſs by the whole Lords in time of Seſſon, and by three Lords in Time of Yacance; 
but other Decreets may be ſuſpended by any one Lora. Se ap 5 
Traxx: are other Reaſons allowed to be inſiſted on beſide theſe in the Bill, and theſe are 
called eie Rea/ons; and a Man may ſuſpend upon new | Reaſons, as oft as he pleaſes, for 
competent. and omitted is not received againſt Suſpenſion. But if the Reaſon of Suſpenſion 
be founded on Compenſation, the fame muſt be proponed in the firſt Inftance, and before FEY 
the Decreet be extracted “, otherwiſe it will be repelled as competent and omitted. Pact 12. A4 
Ir the Suſpenſion be called, diſcuſſed, and the Letters found orderly proceeded, that is, 4. 
ordained to be put to farther Execution, then Letters of Caption wi e raiſed, where- 


by all the inferior Judges and Magiſtrates, are ordained to concur with the Meſſenger in 
apprehending the Rebel, and putting him in Priſon ; which if they  reſpſe, or it the Priſon- 
' pO eſcape out of their Priſon, they are liable to pay the Debt, by a ſulſidiary 


Dxcret Ts are executed lixewiſe by Poinding and Arref n ent, upen the Wa r' nt in the 


Letters of Horning, which are fully treated in their proper Places: Vide ſupra, Tir, Poinds —© 


ing and Arreſimenc, It, 6. Boot f oo Hy ooo 
As to Execution of immoveable Goods, which is by Compriſing and Adjudication, the 
ſame 18 formerly treated, Book IL Tit. i a 33 ; Ws RS 
Ir the Decreet be to remove from Lands, then the Party decerned to remove, being de- Lettefs of Eis 
nounced Rebel for not remoying; the Sheriff or Judge ordinary is charged to eject, who 
comes to the Land, and puts ont the Fire, or caſts out ſcme of the Pleniſhing : But if a Man 
continue to pofieſs in ſpite of all Law after he is legally ejected, the ivy Council will give : 
Letters of Fire and Sword to the Party injured, commiſſionating the Sheriff and others whom Lereeroof Fir 
be will name, to diſpoſſeſs him by the Sword; to raiſe Fire, and uſe all other Severities, for 
which the Commiſſion does indemnify then. 5 ES 
- Is ſnch as have debateable Rights, chooſe. rather an amicable, than a judicial Decifion, 
they fubleribe a Submiſſion to Arbiters, and if they pleaſe, to an Overſman, and another Blank - - 
on the back ofthe Submiſſion, wherein they may fill in their Decreet arbitral : And though Prercet a 
it be free to theſe Arbiters to accept, yet if they once accept, the Lords will graut Letters? 
of Horning to force them to decide. ret „„ 
OCD Oi e 2444 , Troven 
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- oc ' Txrovcn theſe Arbiters are not tied to the ſtrict Solemnities of Law, yet the 
— ſerve material Juſtice; and therefore MEER advertiſe Parties, that 1 „ 2 
? (for a Claim ts Arbiters is in place of Zibels to Fudgesr) and mutt allow Terms to ame - 
d > Equity isto them a Rule, as Law is to other Judges ; = if either Party be .. 
normly leſed, the Lords will ſuſpend and reduce their Decreets. iſſion bear ng 


f the Subm 
ſpecial Day betwixt and which they are tied to decide, they muſt decide within a 
the Submitfion ; and if Witneſſes will not voluntarily 1 5 before them, the 1 
upon 2 Bill, grant Letters of Horning to force them to appear, as they will againſt the Arbiter, 
themſelves, if they refuſe or delay to decide, and to give forth their Decreet arbitral. 
Ax oTHIR ordinary ls he 1 uſed, is, that the ene Party grants a blank Bond, anq the 


other a blank Diſcharge, to be filled up by the Arbiters, without any Submillion. 


„ n ** * th. 5 


„ 2 * 
| p—— — — — — 0 — —— — — — 
: | x IR AY. Won 
* * g 
\ 


TITLE IV. 


Of Crimes. 


or publicł, where it is committed immediately againſt the Common uealih. 
Private Crimes, called alſo delicta in the Ci 
the Damage and Intereſt of the private Party. . | . 
Crimes are in Scotland either puniſhed capitally, by Death, or pecunially, by a certain 
Fine, or arbitrarily, at the Diſcretion of the — i e | 


a O RIM E Sare either private, where the Injury is committed againſt private Perſons, 


v. I Law, oblige the Commũtters to repair 


Capua Grimes are, 1 
Tate. 4 reaſon, which is puniſhed by Forfeiture of Life, Landi, and Goods. 


Park Alt 24 : Pl is 77 1 7 in Reh Man #o plot, 1 - Lene. Death or iy og to 45 one of Ma- 
Ret” Sell. x HY. or to lay any aint upon his Royal Ter/on, or to deprive, depaſe or ſuſpend bim“; 
AR TY 8 or to endeavour the Alteration or Diverſion of the yucc;ffion f; to levy War againſt the King, 
Pat AG » or any commiſſonated by him, or to entice others to invade him f; to make Treaties or Leagues 
+ Parl: 1: Sell- 293th foreign Princes, or amongſt themſelves without his Conlent *; to riſe in fear of War & 
2+ AQ 2- A 2 . , Of . | | 5 

*K. Char ll pain the King, to raiſe @ Fray in his Hoft, to afſail Caſtles where he reſides f; to impugn 
Na; & . the Authority of the three Ffates, to decline the King*s Authority, not to come out to the 


4K 7-».B* King's Hof, or to delert it t; to maintain or reſet Traitor, , to conceal Treaſon f, to counter- 
"ER feit the King's Coin, and to 7 4 ui ful Fire t; all which are Species of high Treaſon, 
Pals. a6:z4 We have a Kind of Treaſon in Scotland which we call Statutory Tr:aſon, becaulſ it is 
4 K- an, merely introduced by Starure, and not by common Law, viz. Theft in landed Men , becauſe 
8489. Of the Danger of that Kind of Theft ; Murder under Truft f, as if one Man ſhould kill ano- 
pig Ta ther, when he invites him to his Houſe, or a Tutor ſhould kill his Pupil, which, becauſe of 
K- fan. ll: the Eafineſs and Atrociouſneſs of the Crime, is made Treaſon ; the firing of Coal Heughs , 
Fi Afſaſſmation®, and the pun ſuing another for Treaſon without being able to prove it T. All Je- 
Fd / bal. uit, ſeminary Prieſts, and trafficking Papifts + and all Thieves, who take Bonds from leal 
TK. 2am v. and honeſt Men, for re-entring when they pleaſe, all who purchaſe Benefices at Rome, are 
Par 3. AQ 9. guilty. of Treaſon *. 1 | 5 Y BET 0 | | . 1 £ 1 
Surry No Crime can be purſued againſt a Man or his Heirs after his Death, except that Trea- 
* K. fam en which is committed againſt the King's Perſon or Commonwealth. 133 
%. A Traitor being forfeited, not only all the Lands he holds of the King, but all the Lands 
1 My? he holds of any other Superior, fall to the King, becauſe the Crime is committed againſt 
Parl. i. AA him. But becauſe the King eannot hold Lands of any other Superior, therefore he does, 
K. char. n. by a Letter of Preſentation under the quarter Seal, preſent a Donatar to the Superior, who 
Park1-AQ33 js to be Vaſſal to the Superior in place of the Perſon forfeited : And this Method of Preſen- 


Par e tation the King uſes alſoin the Caſes of Baſtardy and ultimus here. | 


bal n Nor only the Lands diſponed to the Perſon forfeited, but all the Lands diſponed to Subvaſ: 
ſals who are not confirmed, fall to the King; for the Lands return to the King in the ſame 


120 · 
* R. Jam. Vo 


parl. 7. A& Condition they were diſponed by his Majeſty, or his Predeceſſors, without being burdened 
K. vi. With any Right except theſe to which he has conſented : Nor is the King obliged to ac- 
Farb c. Act 6 knowledge Tacks, though made and clothed with Poſſeſſion before committing of the Crime, 

except the Tack be ſet for a ſuitable Tack-duty. The King is obhged to pay no Debt, though 
. | 1 | con- 


i 


A Of Crimes. 


EY | 1 


— 


contracted for onerous Cauſes, before the committing of the Crime, except the Creditor have Title IV. 
4 real Security therefore, confirmed before the Crime was committed. 5 e 

Tux other capital Crimes are Blaſphemy, Man-flaughter, or Himicice; for all Homicide is Pd. 4; 1 
capital with us, except it be caſual f, or Homicide in Self-defence. BY 1 770 

q To's puniſhable by Death ; but we call ſmall Theft Pickry, and it is only puniſhable Parlor Af 
arbitrary . 1 | . 
Notour Adultery, that is to ſay, where there are Children of the Marriage, or where the A. 7 7 Res. 
dulterers converſe openly at Bed and Board, or, being diſcharged by the Church to converſe, do Af 354 1 
continue to converſe, is 1 by Death 1; but ſimple Adultery is only Bog Pable arbitrari- Pa- g. V 

; Inceſt T, ep, Duets *, the invading of any of his Mojef.s Meer, for doing his 105. 8 
fer Service Þ ; Forgery +, Witchcraft, and the Couſulters of Witches * ; Sorners, that is b. J. 20 1. 
to ſays ſuch as l take Meat and Drink from the King's People without Payment . KJ». VL. 
All _ Hearers of Maſs + and Concealers of the. ſame ; Mutilation , which is the diſabling 1 
s Member, though de praxi this be ordinarily puniſhed with an arbitrary Pun iſhment ; Pal. Jew. VL. | 
or the Authors of infamous Libel, ſeditious Speeches tending to Sedition, the Strikers of ay V |: Fon, v. 

udge in Judgment, Mixers of Wine f, and Committers of Hameſucken, by which we unde Sie. A 
fland the aſſaulting or beating any Man in his Houſe, © TY a Parl.. 
Tur Crimes to be pecunially puniſhed, are the Slayers of Red Fiſh +, Killers of Does, Pall 3. Ana 
Deer, Roes ®, Deſiroyers of Bee- ves, Fruit-trees, Green-wood, Kindlers of Muir-burn, ex- 2 1. 
cept in the Month of March ; feeping of green Lint in running Waters, or Lochs ; ſuch as . 
oy guilty of 3 ings and Fornication. 1 ; 8 Pal Joo. II, 

imes to be ar itrarily puniſhed at the Diſcretion of the Judge, are Negligence in the 7. 9... VI. 
K 11g 8 F uages and Officer 7 7. and ſuch as unjuftly mus mur 2 them * 3 of the Parte = 
King's Trotettion e, the bringing Home of erroneus Books +, and the Troublers of Churchmen, f K. yan. vt. 
Craftſmen who wrongiuſly refuſe to fulfil the Work which they have taken is Hand f, verbal N. Far ill. 
Injuries and Scandals againſt private Parties, Turi is A 
Ir is fit to know that no Puniſhment left arbitrary by the Law to the Diſcretion of the 7%. 1. 1 
Judge, can be by him extended to Death]; and that wherever the Law appoints Death to be r . 
inflicted, the Offender's Moveables fall to the King, tho the Law does not expreſs the ſame, 1-4& f. & aa 
and tho? the Sentence expreſs not the Confiſcation, © 5 DS 
Traxx: are other Cyimes whereof the Puniſhment is not reducible to any of theſe Kinds; ps; Jan TE 


and thus Perjury and Bigamy, (which is a Kind of Perjury, becauſe a Man who marries t Ko . 


two Wives breaks his matrimonial Oath ) are puniſhable by Confiſcation * of all the Offender's : KL „ 8 


| moveable Good, Impriſonment, and Infamy. 1 


Deforcers of Meſſengers, and Breakers of Arreftaent, are puniſhable by Confiſcatien of all *£.7-=. v1. 
oy MOOR K Fele of 3 1. by buying 8 beſo re ey be preſented to „ 188 

, Or before the Market be proclaimed, ar iſonment, and Con- P #*E 
fiſcation of what is bought. ay; gy We 4 ps 9 vm F. 
Oter, or Uſury , which is the taking more than the Annualrent allowed; or the taking ro 40 Parl. 


Annualrent before the Term of Payment, is puniſhed by Lofs of the principal Sum; for the 4&5, 


Debitor is to be free from the Obligation, and the Writ being reduced, rhe Sum belongs to Parl 7.48 u8. 
1 SSD 5 1 VVV Ry ME Satan 
reſonate, or the making of double Rights, is puniſhed by Infamy +, and their Per T Ibid: AQ 48- 
r ney Oy lanuny $4 god thelr Perſons are Th 
\ , Tz Keepers of Viltual to a Dearth, are puniſhable as 4 Oferers; and by the Civ il Pal f 
Wy, fer lg. Jul de anyona, bribing of Judges is payiſhable by Infamy and Deprivation, 4% 357. v. 


= 


Ad of Parliament 


the ſaid Books, within fix Days after theſaid Letters are executed againſt him; which find- 
ng of Caution he muſt intimate to the Meflenger who cites him, elſe that Meſſenger may 
denounce him for not finding Caution. | | ID 
Tux Defender in all Crimes is allowed to have Letters of Exculpation, for leading Wit- 
neſſes for proving of his own Innocency, which he muſt raiſe and execute àgainſt the Day 
of Compearance to which he himſelf is cited; for all Diets in criminal Courts are peremptory : 
And there are no Diets allowed for farther Probation, either to Purſer or Defender. 
AL L Probation in eriminal Cauſes muſt be very convincing and clear, beeauſe of the Severity 
of the Conclufion ; but yet ſometimes Witneſſes, otherwiſe inhabile, are allowed, becauſe of 


24442 the 


5 


Book IV. 


* K. Jam. IV. 
Parl. 6+ Act 62 · 
K. Jam. II. 

. 14· Act 


4 an. V. 


Par). 3+ Act 7+ 
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Parl. 18. AQ 4- 
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the Danger of the Commonwealth, as in Treaſon, or becauſe the Crime cannot be ot erwiſe 
proven, as in Hame/ucken, FR VE os | \ 
Tur AN are the only Judges to all Points of Relevancies, and even to the ObjeRions 
againſt the Witneſſes; and they remit to an  Ingqug# of 15 choſen Men out of 47. to Judge 
what is proven. And this Inquęſ may condemn upon their own Knowledge, they bein 10 
our Law both Judges and Witrieſſes: And if they condemn, their Verdict (for ſo their Jay 
tence. is called) cannot be quarrelled, nor they for condemning ; but if they abſolye after 
clear Probation led, they may be. puniſhed with Infamy, and Confiſcation of Moveables. 


Tux Puniſhment of Crimes is taken off either by Remiſion, which muſt paſs the Great Seal, 


and muſt expreſs the greateſt Crime“ for which the Ramiſton iMranted, or, by Indemnitie; 


which is a general Remiſſion granted bythe King or Parliament; betwixt which two there 


is this Difference, that the obtaining a Remiſſon does not free the Obtainer from + aſyrþjy 
the Party, that is to ſay, from repairing his Loſſes, ſince tis preſumed the King does only 1 
charge what belonged to him, which is vindicta publica, but not what is the gf 
vate Parties, or vindicta privata : But becauſe all the People are repreſented in Parliament, 
the King and Parliament may by their Indemnity diſcharge both the one and the other. 
HE who founds on a Neniſton, acknowledges the Crime; but he who founds on an Ty. 
demnity, does not. ä bg 3 "SO 
Tas King likewiſe reſtores Men ſometimes againſt Forfeitures, which Reſtitution is ei. 
ther by way of Tuftice, finding that the Perſon was unjuſtly condemned, and then the Perſon 
condemned is reſtored to all that ever he had, and he recovers not only his Fame, but his 
Eſtate, though tranſmitted to third Parties t. Or, 2. The Ręſtitution is by way of Graceand 
mere Favour, and then the Party condemned cannot recover what was beſtowed by the 


King upon third Parties ; for the King cannot recal what was once legally and warrantably 


granted to him. 
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Miſrepreſentations made in ſeveral ſcandalous Pamphlets? 


. + 9 | 0 a — — 
ah To which is added the Meth 


— 


BY od of proceeding againſt Criminals. 


as. | 


HE Deſign of this Paper is neither to ſeduce others into Faction, nor 
to make an Apolggy, the one being too malicious, and the other too 
mean: But becauſe many honeſt and ſincere Men have been abuſed by 

ſome late Miſinformations, whereby the Charity and Unity of Proteſtants 

amongſt themſelves are much weakned, therefore this Paper comes to 
ſet Things in their true Light, by a bare Narrative, which will be ſuf- 
ficient to reclaim thoſe who are abuſed, and to confate thoſe malicious 
Authors who have endeavoured to reproach a whole Nation with Vil- 
lanies, of which none but theſe Authors themſelves could have been guilty, ior 
Bzcavsz the civil Government in Scotland was never bigot in that King's Reign, there- 
fore we ſhall not run back to conſider Epiſcopacy or Presbytery, otherwiſe than as they 
may concern the civil Government; neither ſhould we run ſo far back, as to the Govern- 
ment of King Charles I. were it not to prove, that theſe of the ſame Perſwaſion, who now 
_ complain, were the firſt Aggreſſors, and conſequently, what was done againſt them, deſerves 
rather the Name of Self-defente than Perſecution, SE 

For clearing this, it is neceſſary to repreſent, that in the Year 1637, we lived under 
the moſt pious and orthodox Prince of the Age, and yet a Rebellion was formed againſt 
him as a Papiſt and a Tyrant, by which all 2 fundamental Laws were ſhaken, and all 
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the, 


Kings, againſt whom they ſo much exclaimed as Tyrants, becauſe fo 


dllowing Aſſemblies did both 
5 a | ut the Biſhops, and abro. 
gated Epiſcopacy without Authority of Parliament, tho' the Biſhops were always the fr 
of the three Zftates of Parliament. A new Oath was invented, called the Covenant, without 


Age, forced to take it 1 as took it not, were excompmunicated, upon which all their 
Moree or Chattels were canfiſcated, and they theſnſelves being declared diſobedlent to 
the Laws, were forced to flee. The King's negative Voice was declaredillegal, and the Ad; 
made for affiſting him in 1648. were declared void and null, by an unparallelled Invaſion. 
The General Aſſembly ( imitating in this, as in many other Things, the Church of Rome 
raiſed themſelves above King and Parliament. 55 | 


FROM the Records of the Juſtice-court, we find that the Eſtates made Advocates or At⸗ 
torney-generals by their own Authority, who proſecuted to Death, ſuch as defended'théir 


1 


the King's Authority: "in we Women, and Children that were above Ten Years of 
; u 
E 


by” 


— 


own Hodſes by virtue of expreſs Commiſſion from the King, and ſuch às roſe in Arms for 
his Defence, tho? they had both his Commiſſions, and Remiſſions. Tho' the Judges that con- 
demned them fat by virtue of that very King's Commiſſion, they not only borrowed vaſt 


Sums by mere Force, from private Men, whom they never paid, but alſo they were the fir 


"that bee free and dry Quarter, Ces, Exciſe, and all theſe publick Burdens, afterwards 


ſo much complained of, (when they were continued upon neceſlary Exigencies, by lawful 
Authority) we having neither formerly known Oaths nor public Burgens under our gentle 


from being ſuch: All theſe Proceedings were not only condemiied by the general Opinion 
of both Proteſtants and Papiſts abroad, but ſtand yet condemned by éxpreſs Acts of Par- 


 liament, and by many Ads in the like Caſes, in Sorland and Zngland, and ſo nothing 


which can be alledged in Juſtification of them, deſerves or needs an Anſwer. 
KING Charles II. being reſtored by almoſt the univerſal Conſent of all the People, the 


worſt of . whom grew. weary of their Villanies, ihe Palament-of 00k 1975 "Called, 
O 


they inq uired very ſeriouſſy into the Occaſion of ſuch Diſorders, And Toon found that they 
were all to be charged upon the Solemn League and Covenant, and thoſe who adhered there- 
to; and therefore they endeavoured to perſwade the Presbyterians to diſown the Covenant, 
all Favour being promiſed to them upon that Con drton : "BY finding tha the Presbyterians 
generally thought themſelves bound to own the Covenant, the Parliament concluding, that 
the ſame Men, owning the ſame Principles, would be ready upon Occaſion to act over again 


the ſame things, therefore 3 (which may be called unanimous, ſeeing only) 


Four or Five ditlented ) reſtor piſcopacy, and that ſo much the rather, becauſe that 
Government had in no Age nor Place forced its Way into the State by the Sword, but bad 


ſtill been brought in by the. uncontroverted Magiſtrate, without ever thruſting it ſelf in by | 


Violence, and yet the Government did ſuſtain Epiſcopacy as a Part of the State, but never 
as an Hierarchy wholly independent from it. 855 . 
Tus Presbyterian Preachers had all along taught the People, that as their Government 
was jure divino, ſo the People might thereby be obliged. to defend them and it, un- 
der Pain of eternal Damnation, even (when Epiſcopacy was eftabliſhed by Law;) 
and accordingly ſome of the People who retained that Principle frequented the 


Conventicles at which theſe Minifters preached: Whereupen the State, fearing that the old 


Humour might ferment again into a Rebellion, diſcharged, under ſome ſmall Penalties, . 


above five Strangers to meet in a Conventicle, leaving thereby at once, the free Exerciſe 
of their Conſcience in their Families, and yet ſecuring the State againſt ſuch a total Defedii- 
on as might involve us in a new civil War, which, without Doubt, was all the State defign- 
ed. But to elude theſe Penalties for Houſe-conventicles, ſome Preachers ( amongſt whom 


were ſome of thoſe who had been formerly baniſhed ) gathered the People” together in the 
Fields, they bringing Arms with them to ſscure their Miniſters, came at laſt to have ſuch an 


2 of their own Strength, that they formed themſelves into an Army, and were defeat: 
e 
| , them 


at Pentland-hills, November 1666, Yet within a ſhort Time of that, the State indulged 


a ed w ˙¹V2—̊—L̃ . tas 


they iept them 
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the ſo fax, as to allow them their own Miniſter ſettling them in Churches, and allowing 
them the Enjoyment of the Benefices in many Places. This did not fatisfy theſe People, be- 
cauſe the Miniſters fo indulged, acknowledged the King and Councils Authority; and they, 
with ſome of their violent Preachers, railed as much againſt theſe indulged Miniſters, as a- 
gainſt the Biſhops and regular Clergy, and called them Conneil Curates, and ſeparated from 
chem. The State conſidering” that, by the Eaws ofall Nations, riſing n Arms is to be ac- 
counted Rebellion, and that a-Preather's'Preſence could ſegitimate the Action no more than 

2 Prieft could tranſubſtantiate the Elements, they declared, by ſeveral Acts, Field-meetings 
to be the Rendevouzes of Rebellion: Notwithſtanding all which, theſe Diſſenters proceeded, 
as from Honſe to'Field-meetings, ſo from Field-conventicles to publiſh Proclamations, de- 
claring that the: Covenant was dh orig in, Contratt betwixt God, the King and the People * na. cn 


6 * 
* 


And therefore King Charler II. Having broken it, forfeſted his Crown, and being to be con- Cena. 

ſidered only as à private Subject, and Enemy to G0 D, they had declared a juſt War againſt 

him; and that it was Jawful to kill him, and all who ſerved him, W as Was pretended, 

the noble Examples of Phine hat and Ehud: And in conſequence of this DoRrine, they mur- 

deted the Achs HO of St, Andreti, and ſeveral others. To defend theſe Murderers 

1 0 iy was gathered by them, which was beat at Borhwelbyidge, uno 1679. But yet the 
Ling; tg reclaim them, granted both an Indemnity and Iuduſgenct: Notwithſtanding of which, 

1 hew Phot was entred" Into, and it was contrived in a Meeting of the Scot at London, 

mat 28000 Men ſhould'be Failed in Scotland, and that the Gariſons of Berwick and Carliſle, 

and alt the Officers of State ſhould be ſeized, which was likewiſe ſeconded by Monmouth 

and Argyle's Rebellion, anno 1685. Whereupon the Parliament finding, that the preaching 

up of Rebellion in private Conventicles h ad occaſioned all this Danger to King and People, 

and that nothing could be ſecure whilſt every Thing might be preached, they enacted, thats 

the Miniſter t who preached at Conventicles ſhould be capitally puniſhed; but by virtue of this. 

| Adt, no Man Was ever puniſhed; much leſs executed. ed FX «19 43 PRC + % a Te n 130 a 
Tunis being the true Progreſs, and theſe the Occaſions of 'makin hoſe Act it is admired: 


r ——— 424 ant #7 1) <8 
P —— 


whythe Government is taxed wich o much Cruelty, and the Aer themſelves reproached as 
diab6fical' ©: For, 1. Theſe againſt Honſe-conyenticles” are the fame with the Laws in 
Eiglam and leſs ſevere than thoſe made againift Diſſenters in Queen "Flizab##s Time, or 
FR thoſe now ſtanding againſtthe Calvin; in Sweeps, or thoſe made; and now \executed' 


the'Presbyterians and Independents in New-England,' but much more gentle than thoſe 
our / retbyterians made when they governed; i bn WET DT 18 Bie : ni got! 7 


1 Whatever might be ſuid agaiuſt ſuch Acts in Countries where Diſſenters never entred 
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Fund for Rebellion. 4. The poſterior Ads mad e eee 
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zeld-preaching, "whert 
After they got ai 


h would be allowed in England by the Diſſenters, in way of Accommodation; that 
| | | the 
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the moſt able and plous of their Minifters, did hear the Epiſcopal Clergy reach, m 
them x — in the Churches, and almoſt all the People , alſo; ſo 2 


retical Church, as the French Proteſtants are. 


cannot be ſaid that 75 were perſecuted and forced to joyn with an unſound, 
Fxomall which it follows clearly, that the Complainers we e he Aggreffors, that the Go. 


vernment proceeded by flow Steps, to puniſh even thoſe who had forced it into a Reſent- 


ment, and that all Pains were taken to reclaim rather than puniſh. _ COT tos 
An v reaſonable and unprejudic'd Man muſt allow, that the State had Reaſon to be jealons 

that the ſame Men who had invaded and overturned the Goyernment under CHARL 
I. retaining ftill the ſame Principles as ſacred, and burſting forth into the ſame Exceſſes under 
King CHARLES IL were ſtill to be kept in aw, and within the Barriers of Law; and that 
by their own Principle of /a/ugpopuli, better ſome few of the Society ſhould periſh, than 
that the whole ſhould go to ruin. Unitas, non unus, as was ſaid by them in the E. Strafyry, 
Caſe; and if two States of Parliament without the King, were thought the beft and neceſ. 
ſary Judges, of what was ſalus populi in thoſe Days? much more ſhould it be acknowledg. 
ed, that the King and three Eſtates, in many ſubſequent Parliaments, agreeing cordially to- 
gether, ſhould be acknowledged to be the true Judges of what was /alus populi in our Go. 
vernment, eſpecially when what they did was founded on a Series of uncontroverted 
and upon long and deplorable Experience of the Miſchiefs occaſion d by that Party: 
Whereas they who condemn our Proceedings, muſt and do acknowledge before they con- 
demn us, that they conſider themſelves as a People coming into a Country where there were 
no Laws, and ſo might take any new Laws they thought fit, for the preſent Exigent : A II. 
berty which we ( poor Slaves 0 durſt never take, fooliſhly conceiving our ſelves over-ruled 
by nur Statute- books, ancient Cuſtoms, and Oaths, regulating our Duty and Conſcience, 
Fon anſwering the ObjeRions which are made againſt t 
into theſe general Enormities with which the Government is charg d, and into the particular 
Inſtances of its pretended Cruelty .. T | 
Tux firſt general Objection is, That the ſevere Laws made againſt Conventicles, were yet 
more ſeverely put in Execution by Sir James Turner, and Sir William Ballantyne, and others 


which occaſion d the Inſurrection at Fent land- hillu; and it is alledged, that theſe Conventicler - 


came only to petition the Council, not to overturn the Government. 


To this it is anſwered, That all Riſing in Arms upon any Pretexc whatſoever, is deckel 
Ou 


Rebellion in this and all other Nations; and if any riſe now in Arms becauſe Free. 
quarter is taken from them againſt Law, they would find this Government ſo to take it. Nor 
can it be pretended that Juſtice was denied to private Petitioners; but on the contrary, 
Turner and Ballantyne were laid aſide, which is all the State. could do, it being impoſſible to 
anſwer for all the Extrav ao of Soldiers, even under the moſt juſt Government. From 
this likewiſe it neceſſarily follows, that becauſe this was no juſt War, therefore the learned 


and worthy Sir John Nitbet, then King's Advocate, and the criminal Judges were unjuftly 


reproached for refuſing: to allow the Defence founded on giving Quarter, that being only to 
be allowed in jufto bello: And it is to be remembred, that this Defence was not allowed to the 
2 Prefident Sir Robert Spot/ivood, Son to the famous Archbiſhop, Anno 1645. tho 
the War juſt on the King's Side, and he ated by virtue of a Commiſſion from that very King, 
by whoſe Authority the Parliament that condemned him was called; and it could not be 
proved by thoſe that were taken at Pentland-hills, that Quarter was granted them; whereas 
it was clearly proved, that the Council in general had diſcharged granting of Quarter pol 
the foreſaid Account. We paſs under Silence here, the dreadful Slaughter of ſeveral Hun- 
dreds killed after free Quarter given, and ſurrendring of the Caſtle of Dundeliegb, ( which 
made Lieutenant General Lefly, who then commanded the Army, threaten to lay down 


| +Thes, u bis Commiſſion ) notwithſtanding of a violent Sermon made before him upon theſe Words, 


Neiſeof Priſoners I. Sam. Chap. 15+ ver. 14. What meaneth then this bleating, &c 1? 


| \ 
jap As to the ſending away People to the Plantations, It is anſwered, That none were 


Prexcheray- ſont away, but ſuch as were taken at e or in Argyle's Rebellion; and the 
rie. turning capital Puniſhment into Exile, was an AQ of Clemency, not of Cruelty. As to 
Torture, it is allowed not only by the Law of our Nation, but of all Nations except Ex- 
land, and founded on the forementioned Maxims, /alus populi,&c. pereat unus, potius quam 
unita-/ ; nor Was it ever inflicted, but where the Perſon tortured was evidently proved to 

be guilty of Acceſſion to the Crime, and that he knew the Accomplices, it being till | 
in his Power to ſecare himſelf againſt Torture, by confeſſing who were his Accomplices 
or by gona, Howard by his O th, that he did not know them, which Oath was required to 
* ; free, not to bind the . becauſe his Knowledge of the Matter was firſt proved, 
and it was ſti ll previo y declared by Act of Council, that nothing he was to depone 

ſhould prejudge him; and thoſe who had been in that Government were very ſorry 

when Torture was declared a Grievance in the lat Convention, Matters of high Impor- 
tance relating to the Government, were till excepted, which ex pos d the Subjects to as muc 
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Ar TER the Terror of that ic: | 
the 131 Authority, aud 
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Time, it took new F 1% and ſeveral 7 aw) 

murdering his Seruants, hv oſted ay arch Doces and Market-croſles, o that no 

. 0 ſerved, the King know whether or not his Murderer was at his Elbow, and 
dhe ven and they had Reaſon to Rats up 5 every Place as their Scaffold f: Wheren e SE 

crusl Temper belng deſired toraiſe Proceſſes * ſome who owned thoſe pernicious F 

mies. vailed with the Council to ask the Opinion of all 1 chis Qu 


ther r any of of his ny <A ſty's Subjefs being queſtioned by his of 2 Joo 


y own a late Proclamation, in ſo Jar as it doe 2 | 
begs 1 — that it it wr 70 1 al 4 . ——_ | 
to 4 


2 trea/ 


were found 9 2 7 of Treaſon, 5 1 th Was. ſofas 8 private orig — it would haye 


— condenſed them; ps if ens wil. compare Opn of the Jud with that Grie- 
Vance area in the late Convention, and that again with the Act of Parliament, they 5 
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z all he did, was to proteſt for — * which the 
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_ ordinarily: 


2 Wtitets; and * id Ver 
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2 the Advocate intereeeded; that this Truſt 
_ thatleſt their Degoſttions ſhouid bs any oi 


Oath on their Knees, has their for, ion wht very 
aud confounded. in Ihe ſecond; yet —— SSuneüld oh Chip 


many of them exhorted the People, to kill al ſuch 4 
chem, that to kill Malignants was accepta 


Matter of rad variouſly Dei in a: the- ehre We: muff likewiſe "TIM the 
god he 10 Man dje4 upon either of theſt Qpivions : And, to cut off 


all Debate, both 
theſe forenamed ofthe Na of the Jadges are cxpreſly ratified _ Parlianient, and confequents ; 
ly ate the Senſe : 


the Nation. 
Bzrokz we enter upo n pies Proceſſbs, we muſt & uin, That tho' King CBurler hav: 
ing by: Act of . ad ed five. of the Jeartiedeſt of 5 Moo of * h 1 e eneral 
chey hid only fle Pounds Saliryy and that ſeidom id, Hat yo * ignorant Scrible: 
gegtene and ſhould eb chem td judge the = 
Controverfier iti Point of Law, and mould dog! acl wtite of criminal Sentences, th 
they never Tac: a'eriminal Court,” ad be a pla 


15 19 which eyety Servant about that 
Court knew to be Nonſenſe: Putticularly; as tat 65 Ad Vocate threathed, Jar; where. 
Laws conmutid, and which 725 


ended, That the Ad- 
ptofectted any until he | 
grand e Oarhs e Na are 


Advocates ever did, and to flies n pain, it is as fooliſh 
vocate proſecuted Men without Gr Whereas ind ted he ne be 
was comtmandsd by the Couneih who 420 our 
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_ to ferrify others, Nor did ro ds ney —— Acne FWelve in that Reif 
exchinie@againfd, as bloody /; and 1 Principe in Religion, unſe Fit be 
thought a religious Principle to die for 1 tg fuch, there needs no part 
oulac Dofonice, the very Lightof Nature, the: Rn Tn teff of r e the Ft ii 
Nations, declaring it a Crime to juſtify them © 1 n | 
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RANGE ES would hkewiſe be plrasd to be inform's," that our Law allows the Par n 
cuſed a Liber ty to call in Witneſſes, who may * Jon Oath' Ke e . 72 
Fhich the Law of England does not: Aud this Kin Xct Was fever 0d t 
te Reign of King CHARLES H. the fir: AR Which Was t 1 Atrant tlletebf, havin ing 
been made by Sit” Hohn Cuningham, and Sir George Mitthenzie, when they were crimigal Ju 

& : And this was never retus'd to the Perſons acculed, albeit they brou he it free bh 

itneſſes, who took very great Latitudes tb ſave thoſe ef their te hey brongh by fearing 

fot Inſtance, Thatithe' the yſaw a Perſon very like the Pannel o/. Patty 5 72 17 — 
not depone it was he dee t might have he 4 Vifion,albeit at the lane time, they ie 
him formerly very well, and that they talke with him that time in Arms; at the Nine 
ten or twelve aces, for half an Hour together; 
uſe to depone that they ſaw him have a Sword, 
Scabbard : N «>= awe oe moe 


; and at other times, they did poſitive! fel 
tho they owned that they 15 Hie ag 


was ade aquired, * many ſuch ridiculous Net the Patty accus 8 
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To deſ d to l "Proceſſes : It is — That Mitchel, the — 4 
Was 22 oftr i be confe 1 115 the Crime 25 Promiſe * Life. To which it is anſwered 75 
Mitch 907 ving, u h-ſtreet of Edinburgh, ſhot at the Archbiſhop of Saat Andrews 
with a Deſign to pon (os a, he wounded the Biſhop of Orkney. with that Shot, of which 
henever.cecovered; and being thereafter apprehended, F onfelſed the Crime, but- continuing 
ſtill to glory in ir, and very famous Feber oned, That Mztchet was upon a ney 
Plot to 75 the ſame Archbiſhop, . Michel was br aghe te a Trial, and hi Defences were, 


Tuba the Earl of Rothes, #o whom he confeſt it, Promiſed 7 — his Life, or that the pri. 


/ed; the Jame. For clearing/whereof, the ſald Earl, and all who 


1 Council bad 4 „e er ward pre 


were upon the mmittee together 
were. fully examined ed, upon all 424 hs atories: And the Regiſters of Council were pro- 


duced, ut not the leaſt Mark of a \Promiſe was made to appear: by. either, ſo that nothing re. 
mained urg, that mes Lord High C ellor, and Lords of the Privy Connell (as they alledg 
62) Pra perjur nec and that the Regifters of Councik were vitiated 2 
ta 915 that Althis Villany r to take ſo ingonſiderabſe a — 0 
L leave the World to judge. However, he alſo died gloryingin kis NO: and-rec 4 
to others the Sweetneſs of ſuch. Aſſaſſinations. 7 iv 
George Lear mond A to have been ef executed, eat » he 1 was 3 emned 
for being preſent at a 1 onvent 27 with a, Kad only in hit Hand : later the Team is 
that he was condemned for being % and Part; that is to ay, acceſſory 10 the Ry i 
Sher ho was killed up pon har Place; and that he commanded thoſe who. killed him as an 
Roe ” which a . 7 uilty in Law, without, having a Ano — = therefore te 
Ju e moſt le e hs fence founded on his not e 
10 N and was not found guilty, because 2 went into the Rebels. to ſeek bir Son, 
4 e fill, ſugg eſt, out becauſe, being there, he ſolicked a Committee of the Rebels to 
make. his Keren an an O and accordingly he being made one, he came hack within fone 
few Days, and ſtayed f- 28 > With Aland, a Point of Lanpde tes. that his on 
Advoca es could Nate no oy to 2 W ttt ein 09 ent.) 5 Am: Fg 
Ink Rx.were indeed two Women executed „and but two, in both theſe Reigen nd they 
re. ed tor. moſt hainous 


Hof St. Audreus, who wire likewiſe. | ge wo raitors for having been open- 
Rebellion at Boi iage 3 Where upon they having deen proſeq uted, declined the 
ing Authority a, being on. Enemy 10, God, and the, Devil's ¶icegertnt. And tho a Pardon 
2 do. hem u Pon. their Repentance, they were ſo fan from accepting it, that they 
e Crimes to, de Duties · and our. Accuſers ſhould; remembet that-theſe Women 

for higher, Cri imes, thap. he following. Mowiraes Camp; for which fourſcore 
i and ant were drowned; being all in que Day thrown over the Bridge at Lin 


hoow ow by the en e and fix, mars at Elgin; by the ſame. Fation, had peg N 
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E or the leaſt Formality of Law 

ths 25 bo ook wood was. executed f 

; twenty, thouſand Men, and ſeiziug the Gariſons of Berwick-and- Carl;/e,/and the Officers 

eb for would the, Advocate raiſe. an Indicunent until Sir Eeor, of 1 9 — and one 

e preſent Judges, did declare, that the Point of Law and Probation 

ba 72 obs thereupon. concurred in the Proceſs (concealing of Treaſon is 

| 555 Debate 1 as Treaſon in our Law) and ſome of the" Witneſſes were his 
Relations, whoſ 15 re e and poſitively againſt him. 

15 Earl of 4 2915 Picreß eſerves to bemore largely cleared : And 65500 this laſt Par- 

48 f 10 d it, we ſhall witkont any Juſtification . — the Matter of Fact, which 


1 das The TEST being enacted. to be a Bulwark to the Proteſtant Religion, as upon : 


the Event it proved, the Earl we not obliged, bat would needs take it with this Caution, I 


take it as far as it is conſifftent withit * or with the Proteflant Religion And 1 declare, thit | 


mean bed to god up my. e to wiſh or endeavour any Alteration I think to the Advantage of 

Church ar State: 7 | eee the Council obſerving, that the 7%, by one Part of this 

his Declaration, appeared ridiculous, and by the other it became ineffectual to all the In- 

i and P poſs or which it was deſigned, for ſo every Man's Opinion became the Rule 

29 5 his Wn Loyalty, and no Man thereby obliged to be further loyal than he himſelf might 
in 


read abroad, it was repreſented to him, that by Atof Parliamene, all ſuch as put Limita- 


| 1 950 but he refuſing. to 7 5 it in the leaſt, and Copies of it being induſtriouſſ 
tions upon their Allegiance, were guilty. of Treaſon; for beſide, that Men are not obliged 


to diſpute_the Reaſonableneſs of Adts of Parliament after they were once made, it is apps. 


rent that this AR was made upon moſt juſt. and neceſſary Motives ; for the Foundation of 


the Rebellion in the laſt Age, was, That by the Covenant the Subje&s were not further obliged 


o own the 352 s Tntere 5 than in ſo far ar it WO with the Word of God, aud the has" 


* 


Vol. 1 ö 


— 


with all ſuch Members of Council as he deſited to be cited, 


and how it is pol. 


en Crimes which 8 ſhould» defend. Their Crimes were, 
b they, Had relecterl and entettained; for many Months together, the Murderers of 3 


being acceſſory t to, and Ee WF a Defien of "I 
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| Childrew larger: Share of it, than if bd it can be proved 
it was fu | OIL dla ne UM lad his ne | 
Con by o whereby the Parliament being convinced by this open Act, that he 
| reryciary Rat. 


- fame Crime for which he ſtands convicted, tho'he may fora Crime which deſerves a greater 


a blind Slavery, as ſome -maliciouſly pretend, but merely. to exclude theſe rebellions Limitati- 
ons of Obedience invented by the Coyenanters, which were inconſiſtent with former ſtandin 
Laws, and by which the People had been highly debauch'd in the late civil War; for in 
that very Parliament they enlarged the ds i Liberties, and ratified all Laws in favours - 
of the Proteſtant Religion, and the very lame. Perſons in the next Parliament refuſed to 
take away the. penal Statutes ;' whereas, if an abſolute Slavery had been deſigned, all the for- 
mer Acts eſtabliſhing our Liberty and Property, and all the Conceſſions granted to us by 
our Kings for ſecuring our Lives and Fortunes, ſhould have been expreſly enumerated and 
abrogated ; and ſo the Words in the Narrative of that AR could be no Warrant for the 
Proclamation, diſabling the Laws againſt Toleration, as ſome would have us believe: And 
they who now complain, were the ouly Perſons who then took the Benefit of that Stretch 
CRE es Ü¹¹w ¶⅛ .,. % v. Weg 1 74 
Ws could wiſh that our Accuſers would be careful, that in being too rigid Cenſurers of 
us, they do not expoſe all Governments, and even the preſent to Reproach : For it would 
ſeem to ſome who are now By-ſtanders, as they then were, that though theycry'd out againſt 
us for tarturing, when it was warranted by our uncontroverted Law, yet the Expediency 
of Government, or ſome. other Reaſon makes them do it, after they had declared it a Grie- 
vance, and had railed againſt it as inconſiſtent with all Humanity. Nor do I ſee, that the 
reſerving it only to King and Parliament, anſwers this Objection; for the Parliament by 
their Authority cannot make that fit, which is inconſiſtent with human Nature, or that con- 
venient which was declared to be incapable to produce the true Effect for which it was de- 
5 ons T t.c . „„ ſigned: 
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he does & « | impriſc ng Wen hardly 
be objede, | prel Ane h 3 and 
ac lait Fa CY 8 ght it fit to reject 4 Bill for habeas 
. when it ſuitable to one of the Grievances : Nor can we yet. diſcover whe 
the Fo ould' be reſcinded by the current Parliament, who-were ſentencd 
for having who were forfe; 
redia Duty 


t Compare this Enemies to God : As all 


with the San» 
— = dane 1 8 vern. 
rty and Defence 


taro\ abble, without any previous Trial or — pawn; afterwards, and man 
other Things which afford but too great Ground for Satyr ane 


to either. | 
| a "64 * n ps ''., | (248 ; s | | particular 
Acts muſt bow; what elſe can be alledged to juſtiſie the throwing out the firſt Eſtate of 


Parliament, the paſſing by the Magiſtrates then in Poſſeffion in making ot their Elections, 
and allowing ſome who had been ſentenced for Treaſon, to fit and vote in Parliament, with. 
out ever examining the Grounds. upon which they had been condemned? Theſe who 
think that the Neceſſity of State can juſtify ſuch Proceedings, — mult be their only Plea) 

- ought to be yer careful how they blame their Predeceſſors for Severities, which ſome Mens 

ungovernable Humours neceſſitated them to. 
Wi muſt alſo be allowed to admire, how thoſe who ſo eminently caps with the dif 
penſing Power in taking an W from the Papiſts, and who magnified King Jane? 
upon that Account as the beſt of Kings that ever reigned, ſhould ſo ſnarle at us, who in a Far · 

liament (at which not one of them aſſiſted) refuſed to take away the penal Laws made . 

gainſt Popery, whilſt many of us refigned our Places willingly in Defence of thoſe Laus: 
Or how thoſe who did fit in Parliament and Judicatures with us, conſenting to and approving 
what was done in thoſe Reigns, ſhould now countenance ſuch Reproaches againſt us * 
being moſt undeniable that there are but very few who deſerved any Employment, or had ang 
Senſe, who did dot concur in moſt ofthoſe Things for which we are now ſo ſeverely cen- 
ſured ; and there are very few of any Note or Confideration, either in the laſt Convention 
or preſent Parliament, who have not been acceſſory to many of the Things now complained 


4 \ 


be 


ol. 8 C % ͤ ED i 3g 
Wr do therefore in the laſt Place recommend to all diſintereſted Men, to conſider, that | 
the Men of the greateſt Quality, Learning, Experience, Parts, and Eſtates, being then in the 
Government, and upon. Oath, it is to be preſumed, that Love to the Salvation of their 
Souls, Reſpect to their Honour, and Care of their F amilies and Poſterity, would have obliged 
them toſhun and avoid all thoſe Seyerities with which they are now moſt unjuſtly charged; 
and in common Charity to believe, that what was then done by thoſe in Power, was defignd 
only for the Security of the Proteſtant Religion, againſt thoſe Factions and Schiſms, and to 8 
preſerve the Country from thoſe civil Wars and Diſtractions which had deftroyed both in the laſt 5 
Age, and threatned to do the like in this, notwithſtanding all the Pains and Care that was Wl © 


taken to reduce the Authors of thoſe Miſchiefs to live peaceably and quietly, we foreſeeing 


very clearly, that one Month's civil War would occafion more Ruin and Deſtruction to the | 
Country, than poſſibly the Severities of a whole Reign could do. 1 a J 
Tus only Deſign of this 1. being to defend our ſelves, without offending others, and i 
rather to cement than widen Differences, we wiſh, that all 8 des may buſy themſelves ſo 


much in ſettling their native Country, that they may forget Injuries, which the moſt imparti 
cannot think ſo great in the Reign of King Charles II. as thoſe that were committed by tbe 

- complaining Party in the Reign of King Charles I. and we ſhould be ſorry they had been 7 
balanced. But ſure they will be moſt unpardonable, who begin again upon, a new Score ; 
for after that nothing can be expected, but that all Parties will run in an endleſs Circle of 


& 


Severities. Mhich God of his infinite Mercy avert. 
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that he ſh 


after reading tem, and à fall Debate up 


Fon the Evidence to raiſe Proceſi of Treaſon, then Kaak Council draw, order 
ing the King's Advocate to infiſt : But in this Trial, the Advocate, tho? a Counſeſſet, nev 
votes. The Reaſon why this previous Examination is allowed, is to ſecure the' Subjects a. 


many 


ho 


to, be imagin'd they won 
i is allo 5 1 ar | 
n, except Where the Jud- 
þ the Defendant may by Ee a Cot 
; ich, tw Polnes of Lia thay ale 
therefore our Law allows always Advocates, to the Defetidant, and forces any Whom he does 
name to accept the Employ, & 91. Part, 2. James IJ. 
 Tro by the Laws of ſome Nations, ho Witneſſes are alldwed to be produced for the 
Defendant, but ſuch as do appear voluntarily, yet when Sir George Mackenzie Was a] nudge 
in the criminal Court, which anſwers to the: Kind Bench in Fark he ordered: for the 
Good of the People the Remedy of Exculpation, whereby the Defendant reprefinting, that be 
has ſome, Defences, a Warrant is given to force the Witneſſes whom he names, to appear un- 
der ſevere Penalties, and ſuch Time is granted to him and them, as may be ſufficient for 
their Appearance; and theſe Witneſſes when conipear 108, are examined upon Oath, and 
the Jury is obliged to believe any two of them ( tho” no Witneſſes are allowed to ſwear a- 
_ eainfithe King in F 49g, This Order was thereafter turned into an Act of Parliament, Act 
46. 3 Sefſ. Parl. 2. Char. IL Article 2. on” alſo to take off all Poffibility of packing Juries” 
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rant, (as ſtill appears nel and criminal Court, 


m the better conſidet what is faid, and may and? EY Fi 
is cloſed, 105 ing's Advocate and all others retire, and the Judges 
Dtjäebate, they argue the Caſe amongſt themſelves, and thereupon they 


I hi 


| 935 x Advocates for the King and Defendant being both call 
fendant's Objeftions againſt them are diſcuſſed 
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21 
the Court one by one and not allowed to hear What one another ſays 4 and 
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ther from Want of Information, than from 
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cient Monarch upon Earth: Which Argument, J 
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BY Play, which one may think it reſembles more than our Hors on 
Romance; for what is truly related, is ſo diſgalled-and tr anſpoſed, 
as may beft ſuit with the Author's. Deſign, and with a Rhetorick 0 
2 polite 7nd comical, that if the Reaſons: do not convince, yet laben 
mour and Stile may charm and erte emen ſome of thoſe a againſt 


T #1 s made me unwilling at firſt, Gnade to anſwer a 
examined the Grounds upon which our Hiſtorians 


« Peruſal, that the Author had not fully 
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faber to convince and ſatiefy the 2 and thoſe he may have miſled; than to acquire 
4 tus vain Glory of ſuch a Viory;elpecialiyoyerone:whs bears the Character of a Bilhop, , 

6 for which I have ſo great à Veneration g; 4ltho,, for the Reaſons-fbllowing, 1 cannot but 
« Giſlike his unneteſfary Untlertäking, and n of a national Debate, which 8. en 
« * ye are diſoharged to enter upon, under Pain of Se: Itton. eee B07 Sf © | 
. Lam forry, that while theſe Kingdoms are :unhappily divided, not in Nations, but 
« Opiniom, the dd Animoſities amongſt Scats; Engliſh, and Iriſþ being forgot and buri- | 
4 1 the modern Differences between the Epiſcopal and Fanatick, Cavalier and Repub- 

a lican, ot, as Tome term it, and Ta, are 1 violent and turbulent, the Author 
« ſhanid have diverted our Juſt and dutiful Zeal, by imploying it in defence of an impor- 

« tant Right of State, unkin iy invaded; {oa the other, ot near 


Concern to the Church, may, in ſome Meafure, come to be neglecteddt. 
4 Tu Pretext fag writing chis Book; wherein the Antiquity of our Kings and Nati- 
« on is ſo much diſparaged, being, that the Presbyterians, and particularly Blondel, urged 

from our Hiſtorians, that we had a Church for ſome Years without Bimops; it ſeemed 
« neither juſt nor fit, that any Epiſcopal Author ſhould have magniſied ſa highly the mean- 

à eft Argument that ever was uſed by a Presbyter ian, as for it to cut oft 44 Kings ( afl 

a preceeding Coranus who began his Reign aug got.) and te expoſe on a Pillory, as Fer- 
4 gers, Our many and 2 iſtorians. Aud char it is a weak Argument, appears from this, 
« that | have met wich very few Laicks in all our Country who had heard of it, nor 
« with one, even of theſe few who had valued it; and ſo this Author may be ſaid, ra- 
« ther to have ſuggeſted a new Argument, chan to have anſwered an old one; for they wee 

now nothing to us fave Places of Scripture, reſolving to have their Presbytery Juni, di- 

« vii, knowing that nothing leſs. can ſecure them Ae the Laws of the Kingdom: 

« And what can the Presbyterians think of their other Arguments which they value much? 

« fince this, which they valued ſo little, 1 t of ſuch Force by a learned Biſh-p, as to 
deſer ve a whole Bock, the cutting off of 44 Kings, and the offending a Nation of Friends. 


able, that the learned Doctor Hammond, a great Cham 
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+ .ecclefa conſituema, could wrong the general Practic: of he Church, 
i as little to be underſtood, as it is undeniable that many Thouſands in Japan and (H 
« were converted by Presbyters before 'Biſhops were ſent chere. And fince it cannot be 
& denied, but that theſe who ordained our Predbyters, were Biſhops, it neceſfarily follows, 
; % that Epiſcopacy was ſettled in the Chriſtian» Church before we had Presbyters or Cu laces; | 
« or ele, if theſe who: ordained our Presbyters, were not Biſhops, the Practice of tt at 
; Church whereby our Presbyters were ordained, ſhould have been impugn'd, and not the 
* Authority of our Hiſtories; and the Antiquity of ont Royal Line overturned. And tho“ 
© this Author could prove that we were not ſettled here before the Year 503, yet that 
« could not anſwer the Argument; for the Culaker might have been ſettlod befor ethat Time 
in this Country where we now dive, the? amongſt the Pal,; for it cannot be denied 
but the Pits were ſettled in this Country bei orlans 
_ 6 ſay; that the Abbots of Icolm-kall had Jurit 


before that Time, And when our Hiſtot 
dieion over all che Biſhops of the Province, 
« that is to be underſtood, as Bede obſerves, wore #nu/iteto;, and St. Aſupb himſelf wel re- 
marks theſe Words, and gives a full and clear Vindication of the Pallages of Bede in the 
© 173. and following Pages, and might have reſted therein, and needed not to have been 
* driven to ſeek a new Anſwer in overturning the Antiquity of our Nation, Many Ex- 
< amples:can'be given of Juriſdiction.of: Presbyters, and even of Deacons over Biſhops in 
« the Canon Law and Hiltory; ſo that this Inſtance rom our Hiſtorians, makes nithing 
« apainſt Epiſcopacy. And later Haſtovians meeting with theſe ambiguous Words in our An- 
mals, defionetu7, cleft us, ordinatus, were, by a Miſtake, induced to appropriate theie' Words 
tothe formal Ceremony of Ordination aud Impotition of Hands: And I rind by the Bifhor's «© 
*. Conceſſion, | that the Abbe!s tiilfa did elect and fend forth ſuch of her Monks as fhe,, + 
thought fit to be ordained ; which is all that aur Culadet and ancient Monks did. Tus 17% d 171. 
* a King mäy be ſaid to mate ane a Biſhep, or a. Mother to have made one of her Sons 

* Churchman. Which Anſwer the learned Nicol, a zealous Friend to Epifcopacy, thouht 

* ſufficient to Þlide Blandel's Arguments from our Hiſtorians, withont denying the An- 4 Se 1 1. 
< tiquity of our Nation, af troubling himſelf with our + Culdzes, And It Bede had n 
© heard that che Presbyters did ordain Biſhops, he had remarked it as a moſt unuſual f we wn 
© Thing/baying marked that the Abbots an over Bühops, they being but Pi es., pug hunt 1 
4 | "DAS. by by- 
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„to their refloring. 


ary than ſuch a Juri 


much more extre 


Innovation, in order 
or it does not follow, 


« only uſed. their own 
« that becauſe our 4 2 in its Infancy and Neceſſity, was without Biſhops for ſome Years, 


that therefore it was reaſonable for Subje Qs to enter in a ſolemn woe 5 and Covenant, 


piſcopacy ſettled 


„ 
* 


« Kings, and endangers the Succeſſion, And fince + Laddus owns that he durſt not wy I 


« Nation, I admire that any of the Subjects of Great Britain did not think it a Degree 
« of Leſe-majeſty, to injure and ſhorten the Royal Line of their Kings. © tn . 
* 
4. 


4 Epiſcopacy, as the Obligation was, ſo the Fault had been leſs; but to inveigh againſt our 


„ Royal Line, after King James had made the Settlement of Epiſcopacy his Buſineſt, King 
« Charles had died for it, and our late Sovereign of glorious Memory had been more dif- 


« quieted by the ſchiſmatical Oppoſiion made to it, than by all his other Concerns, ſeems 

very unkind. And tho' this Author, upon deſign to make us fit down quiet]y undef theſe 

I [njuries, ſeems to Are us by the Compliment, that we, ſince the writing of our Hi - 
/al 


« rjes, needed 8 Helps as old and fabulous Romances, telling us, that we have txcel. 
« led moſt other Nations in Arts and Arms, and eſpecially in the Purity of Religion, abating 
« only the Blemiſh which we have contracted by too eaſy a Belief of theſe Fiction, which bt 
« deſigns to refute : Yet, fince no Peer in England, tho" a Subject, would have allowed this 


Author to tell him, that albeit he be now a brave and generous Perſon, his Predeceſſors | 
were lately pilfering barbarous Robbers and Vagabonds, and the Hiſtory of his Family a 
4 fabulous Romance, how ſhould he have imagined, that our Kings and Nation (how gentle 


« ſoever) would have thought, that the Juſtice done them in this Age (and for which we thank 


c the Biſhop of St. Aſaph) ſhould have compenſed the Injuries done to their Predeceſſors? 
Bur it is probable that St. 4/aph has not, on the one hand, known the Grounds which 


we here urge for our Antiquity, and that our nice Jealouſy. for our Honour, on the o- 


; „ ther hand, magnifies too much to us ſuch Injuries, of which we are naturally very ſen 


4 ſible; and therefore, I hope, by his Lordſhip's Acquieſcence, the Reſult of the Debate 
c will, be, that he will ſee, that our Royal Line and Nation are more ancient than he imagin- 
« ed them to have been, and that we will remain convinced that his Book was not diQat* 
ce ed by Malice and national Humour, - "Or A $6, * 
« Mr Deſign is not to convince my Readers that I am learned, but that my Cauſe is juft ; and 


35 « therefore I uſe no more Citations, even from the Books I know, than may prove or illuſtrate my 


o 


 « Pofftions ;and not being the firſt Aggreſſor, J expect the Fayour which is due to Self- defence: 


Ae mir. 11. ,, For of all Things, I hate unneceſlary Debates; and I admire St. Paul for ſaying, * And they 


* neither found me inthe Temple diſputing with any Man, Debates generally ſtarve Charity, feed 
Self- love, and incline even very 90d M 4 Sn | 


en to more Partiality than I hope can be charg d in 
« this Debate upon FF 
LIED a0 | Your Lord{hip's moſt faithful 
alan humble Servant, 
. GEORGE MACKENZIE 


- 


x this Injury had been done to Kings, or to a Nation when they were Enemies to 5a 


4 


need no Confirmation, nor further Proof; 
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WB 3 LL the Hiſtorians of Scorland unatiimouſly agreeing, that the Royal 
line of the Kings of Scotland did begin in King Fergus I. and 
chat the Scots now inhabiting it, were ſettled here, under one Sove- 
® reign, about 330 Years before Chriſt; and their Hiſtories being re- 
ceived with great Applanſe for many hundred Tears, by all Hiſtorians, 
Antiquaries, and Criticks of other Nations, who had any Occafion to 
take notice of our Affairs, Luddss affecting Singularity, did, annb 1572: 
h controvett both theſe Points; for which he having been refuted 
e wiuoith juſt Severity by Buchanan, the Biſhop of St. 4/aph, upon Pre- 
text of anſwering a very filly and inconſequential Argument againſt Epiſcopacy, has undertak- 
en the e of Luddus, his Kinſman, contending, that the Scor / did not ſettle in Britain, 


_— — 


ws 
F a 
„ 


lll the Tear of our LogD 503. and that they had no King who governed in this Ifland, till 


AL nxt there be other unwarrantable Aﬀertions and Poſitions in that Book, yet being un- 


villing to enter upon any Argument, which may, by the remoteſt Conſequenee, be urged 
againff that Epiſcopacy which I ſo much reyerence, I, as his Majeſty's Advocate, deſign on- 


ly to prove, that in both theſe Points the Biſhop has (though I hope without Deſign) injured 
our Kings and Nation. For proving whereof,  _ „ 
Tu x feſt Thing I ſhall clear, ſhall be, that Hiftory requires, nor admits no mathematical 
nor legal Proof, but is ſatisfied with ſuch moral Certainty, as is inferred from probable Tradi- 
1 old Manuſcripts, credible Hiſtorians, the Teſtimony of foreign Authors, and probable 


1. T'xar onr Hiſtories being already acquieſced in, and received by the Genetalityof Man- | 


kind, and eſpecially by Criticks, Antiquaries, and Hiſtorians, the beſt Judges in ſuch Caſes, 


3. Tar albeit we are not obliged to prove, or confirm our Hiſtory, vet yy are able to 
it by all the tremor Grounds, which is all that can be done for the Credit of any Fe 


4 I shall er the Arguments brought by the Biſhop againſt our Hiſtories; and I mu 
intreat my Readers to lay all theſe together, and not to Judge by Parcels, which is not to 
be done, we rrmn pt ir Caſes of this Nature. 73 : 
Fon clearing t | | 

all Caſes, ſuch Proofs as the Nature of the Subject can allow: And therefore; though f. 
athematiciais reſt only upon infallible Demonſtrations, and the Law requires ſtrict and for. 


 blemn Proofs, yet the Law it ſelf remits its ordinary ExaQneſs, to comply with the Neceſ- 


fity of human Affairs, allowing domeſtick be mom, where others cannot be had, and 
ſtrong K Grounds as equal to Witneſſes, whete the Subject Matter can admit no 
other Proofs, Morality convinces by probable Reaſons, and Hiſtory allows inoral Certain- 


ty for a ſufficient Probation in Matters of FaQ, becauſe the Matters treated of in it, can ge- 
nerally admit no exadter Proofs : Which Propoſition, as to Hiſtory, will very eaſily 
appear, if we conſider, that even the Hiſtorians of this preſent Age, cannot themſe]ves ſes 


Frery Thing they relate, nor can all be proved by the Teſtimony of Witneſſes. Reaſofi 


vile has 1 * Men to preſume, that a Natiofi ought as much to be believed in theſe 


ee, as two Witneſſes are in any fg one; for even in the Caſe of Witneſſes, our Belief 
| Tt: MEARS: ; TTY ang 


— 


4 


eürſt of theſe Points, it is fit to conſider, that right Reaſon requires only d 4. an 


roofs are ne- 


*. * Q 
C oof 


\ 1 x . | | - Fo 117 5 
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is founded upon the Preſumption, that they will not lie and damm wegfelres: ang 
bath the one, and the other, do 8 aff reſale in preſuniptiye dag prothble Grounds: 

at Met ſatisfie them{Myes ig melt Things, with the general Bellef ani * Arlon of thoſ 


among whom they live, founded upon probable Reaſons, Manuſcrip written by ; 
hers. infor n Mathe dale, nor en Sertaney; for the Author of che Mate = 
have been miſtaken, or biaſſed, and at beſt one Witneſs rare not 1 nor are . — 

* obliged to believe the exaQeſt Hiſtory of thoſe who write in favours of the Antiquity of weir 


own Nati on any other Account, than becguſe Hiſtory is ſatisfied with probableGroung 
Domenck Female Ine eee pere and thougti,n Gel ders Interpol 


that could create no fore than a moral Certäinty. 
As the former Propoſition is founded upon juſt Reaſon, ſo all Hiſtorians have been be. 
lieved, and the Hiſtories of all Nations have been received upon probable Grounds and 
Warrants, though they were not written by thoſe who ſaw and heard what they wrote, A. 
ee mongſt Han) Inſtances of which, 1 mall only name that of the N Lien 
52 k which demmon- wealth, he tell us, that Ihe Nee of Letters was Not the 12 * 
Ten, dne the beſt Record were the faithful Remembrance of Thingt paſt ; ana if ſome few Memortdlr$ 
Fe eg. left by the Prigſti in ſuccreding Ages, they periſht at the rang of the Town + And no HI. 
bi pootifenms, +. Itory was collected till the Year 485, after the pullding of Rome, Fabius Pictor, their firg 
Fee = Hiſtorian, writing in that Year, as Vous informs us. The Few Hiſtory alſo had to 
eas, HIftorical Warrant for the firſt 2000 Years, but Tradition, and aſter that Lime, their Tran. 
. 1. dn actions were mentioned in very few foreign Hiſtories ; and the Annals of their own Prieſy 
{Yue Were thought good hiſtorical Foundations, in the Opinion of F Foſephui, even for the [cred 
Lo, i 1: <p. Hiſtory, L need not mention the Hiſtories of the Greeks, whb could have no Records for 
Fe n many Hundred ot Yeats before they wrote; and much leſs thoſe of the French and Sen 
* ardr, whoſe Hiſtories might much Wor ful be queſtioned upon the Grounds that ours 
| Fu ſureſt Foundation then of all Hiitories, is the common Belief and Conſent of the 
Natives; for Strangers cannot know but fram them, and this Conſent and Belief may be 
Founded upon credible Tradition, Manuſcripts, domeſtick Witneſſes, but efpecially when 
thele are fort fied by the concurring Teſtimonies. of foreign Authors, probable Reaſons, and 
the Acquieſcence of Mankind; and tho! leſs is accepted for fottifying an ancient, than amo- 
= dern Hiſtory, and that even a Part of theſe would be ſufficient to 1 of modern one, 
ene yet I hope to make them all concur for ſupporting MA. ho* very ancient, © 
&coti paſſim, but Ir w ould appear then by this, that as the Biſhop 0 . Aſaph las undertaken to defume 


« 


| ſpecially Pa f 0 
| >. es our Hiſtory without any Neceſlity, ſo he does it without any Shadow of Reaſon ; and we 


379,011” will at lealt have the SatiztaRtion, to ſee our Hiſtories fubfif, as Jong a any Hiſtories ca 
n do. . "FF F | ' ", i ak? | | 141 1 | . . 2 8 
denne e J conceive alſo, that in Reaſon, Hiſtorlans, already received in the World with Applacs 

| themremem- need not ſhew their Warrants wherenpon they proceed, no more than a Man that is in 


berochat in rhe Poſſeſſion needs prove or confirm his Right, except the ſame be proved to be falle, or ache · 


mean time, 1 | ITT 
have de er, or ſtronger Right be produced by him who challenges the former: Nor are Men cu“ 
vols given an rious to preſerVe old Manuſcripts and Records, after they have formed their Hiſtories by 
da Ae > them; for elſe no Hiſtorian' could ever be ſecure, if the not being able to thew their War 


tain "Things, a Wr 5 . . 
whichmay rants after many Ages, might diſcredit their Hiſtory, And I deſire. to know, where att 


| 1 Aae theſe few Hiſtorians, whom Herodotut, Livius and others do cite in their Hiſtoties or 
1 Gesche oeche theſe whom Joſephus did cite to confirm that of the Jes, when it Was challenged by 4 


Original ofthe 


( 
| 
| 
< 
l 
. 
b 
q 
0 
K 
3s have 1e* pion the Grammarian, upon the ſameGrounds he ours is row We rrelled by the Biſhop at. t 
m 
th 
Is 
ft 
hy 
fe 
(+ 


Light «them Aſaph + And albeit the Authority of a fingle Hiſtorian might be jealouſed after his Hir? 
Sie ag is Written, and that then his Warrants might be called for; eſpecially if other Mannſctips 


haven vain could be found written in the Time controverted, by which that Hiſtory might be contre 
wich char ci dicted, or if the Hiſtory controverted did nartate Things inconſiſtent with the whole Tragt 
char! hope f. of other Hiſtorians, or the Principles of common Senſe and Reaſon, as Je frey of Monmouth, 

Je dat den and ſome Britiſb Hiſtorians do, in the Opinion of the Biſhop of St. F/aph, and their oun 
texce to any beſt Criticks; yet this cannot at all be extended to our Cafe, who have very many Hiſtoriss | 

— wharloevet., vyritten by Men of great Reputation, all agreeing ver well with one another, and relating 
{7:44 #1 Things probable in themſelves, and very agreeable to foreign Hiſtories, and which 7 


1» 4+ «x9 clare, they did draw from Warrants cited by them, and which yo, tr ak} Years 15 


e read with great Pleaſure, and cited with great Honour by Criticks, Antiqt and Hilte 
mine wonee'® rians, and contradicted by the Authority of no pofitive Hiſtory or Manuſcript, written ſe] 


Wee any in the Ages controverted, aſſerting that the Scot ib Nation, now inhabiting this Ile, ' 00 
ate, firſt plant themſelves here about ſuch a Year of God, under fuch a King, or adducin fome 
pr own is {ach folid Ground againſt us; all that is objected againſt our poſitive and applauded Hitt led 


Tele [ris ries, being the vain and re Noe in of an obſcure Author Lud; s, who being confuted by | the 


3 " Buchanan, made 10 ps, 15 * p ber ien 3 {ome n M che 
5 wetere, FSubmiſſion to us, after which f Biſhop Uſher, piqued by Demp/er's Severity to his Uncle Sam- f 
3 hug, gathered together an undigeſted and Werinen fuer ot all Writers, good and had, Km = 


P 


2 
2 


4 
o 
* n * 
| | | TI 
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which, be ſays, 
ns ost. J, impatient of Buchanan N Luddus, under the Pretext of Reſpect 


... So dh ie a oe 
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- 


that Diſcretion being uſed, a Hiſtory might be formed ; and from theſe the 


to Epiſcopacy, has drawn a new Model, without bringing new Materials, and has tran- 
1250 even the fabulous Nonſenſe of theſe ignorant Authors, into polite Eugliſh, putting 
that confuſed Rabble in Rank and File, with lome pleaſant Reflections. 


_ 1 might then forbear to trouble my ſelf any further, than in anſwering theſe few and ill- geg. IT, What Y 
founded ObjeRions, muſtered up by the Biſhop againſt! us, which being removed, leave our use tor gur 


7 tor our 


Hittory in its former Luſtre and Splendor z but for ſerving my BAK an Country, and Hillory, and, 
ſatisfying my Reader more entirely, I am reſolved to clear, that our Hiſtorians have pro- Tradition. 
upon ſufficient Warrants, according to the former uncontrovertible Propoſitions 
whichTat firſt laid down, in relation to Hiſtory. in general: And this I will endeavour to 

do, 1. By ſhewing that our Tradition is very well founded. 2. By ſhew/ ing, that we had an- 

cient Annals, and that our Hiſtorians were Men of great Reputation, and that they founded 

their Hiftories on theſe ancient Annals, 3, That the beft Hiſtorians Ang the Britains, do 


concur to aſſert our Antiquity, and that ſuch as oppoſe it, are Men of ſo little Authority, as 


that their Teſtimony ſhould not be put in the Balance with thoſe who ſtand for us. 4. 


That our Hiſtories are confirmed by the Authority of ancient foreign Authors. 5. 'That 
our Hiſtories have been believed and applauded by the beſt of late Hiſtorians, Criticks; and 
Antiquaries, the beſt Judges in ſuch Caſes. 6. That the Antiquity of our Hiſto ry is founded 
uhon ſolid Reaſon and great Probability, as well as upon the 'Teftimony of Authors, both 


within and without the Iſle, which is all that can be done, or is requiſite for atlerting and 
proving the Truth of any Hiſtory, 4 | | % 
Fox clearing whereof, I muſt inform my Reader, that whilſt this Ile was pagan, it had 
for its Prieſts the Druids, who taught them Sciences and Letters, and who were ſo fa- 


mous, that # Cæſur tells us, that the Gault derived their firft Learning from them. And all Be,, 


Hiſtories acknowledge, that theſe uſed to tranſinit the Hiſtories of their own Times in Verſes, 2. atyw ind in | 


which were taught by them to their Scholars: And it is probable, that ſome of theſe Druids, ion 


4 : ta efſe oxiſtima- 

having been converted from the pagan Religion,whereof they were the Prieſts, became our (7 [-7% Bell 
firſt Monks, being thereto much inclin'd by the Severity of their former Diſcipline, as the multa de 7 er 
Therapeute did, for the ſame Reaſon, become the firſt Anchorers in Egypt, and ſo it was min aw 


mundi ac terra- 


eaſe for them to inform the n of what they knew ſo well. And this Hint is 21 


confirmed by a very clear Paſſage in Lechs Preface to his leg, who being a Biſhop 56 notes nog 


himſelf, ſhould be beliey'd by another of the ſame Character in a probable Matter of Fact. Ie. 


Nor can there be a clearer Confirmation of our having had the Druids amongſt us, than 7% & te. 


© vs oy | f 0 ; 5 . 5 i tra dunt. 
that in ſeveral Places of the 1-4ſb Verſion of the New Teftament, the. wiſe Men, or Prieſt. 10 Com in pub 
are tranſlated Druids ; and ſo where the Exgliſb Tranſlation faith, that the wiſe Men from prom nts 


vatis, Gracis 


the Eaft came to worſhip our Saviour, our Iriſh Tranſlation has the Draids, &c, , Our Pre- Mi wan 


, . 1 - * ü , gens 
by all Hiſtorians, and they having had the Uſe of Letters and of Grammar, long before this nenn de Hi. 
ime, as + Strabo confelles, it cannot be imagined, but that we; as a Colony of them, would 4 7141 
have likewiſe a Part of their Art and Learning. Our Predeceſſors alſo had their Sannachies fonible ws 


and Bards, the firſt whereof were the Hiſtorians, and the latter the Poets of their Traditi- Halte 


deceſſors* alſo being deſcended from the Spaniſh Gallicks,” or Gallicians, as is acknowledg'd rain ure. 


ons, as Luddus hitnſelf acknowledges, and by either of theſe Means, the Memory of our dc Letere, | 


Kings and their Actions, might have been preſerved until the Fifth Century, at whic I Tims he uren 
we got Monaſteries, in which ( as Iſhall hereafter proye) were Written and preſerved fe 
the "A#nals of our Nation. And ſince nothing, but at leaſt great Improbabilities, and funda- Memorials. 
mental Inconſiſtencies ſhould be allow'd to refute a Hiſtory already received, I ſhall offer Cle t. 
theſe. Confiderations for clearing, that this Way of preſerving -the Memory of our Kings, 
u as probable a Mean as any can be in Hiftory, - „ 
1. Ir is probable that our Nation, as all the reſt of Mankind who are warlike and in con- 

t Action, would be deſirous to profes the Memory of theſe Actions for which they had 
lzarded their Lives, and by which they defigned to preſerve that Fame, which they pre- 
ferred to Life it ſelf; and that the Kings likewiſe, whoſe Authority and Right was much 


nd oy for its Antiquity, would be as careful to preſerve thoſe Marks of their ancient 


2. W x do not, in this ſerious Debate, pretend to ſuch ancient Originations and Deſcents, 

ſg, through Vanity, tempt, Men to lie, as thoſe do who endeayour to derive them- 

G yes from the Trojdns. All that we pretend to in this Debate, being only that we: were a 

er who e came firſt from Greece to Hain, but ſettled certainly in Ireland for ſome 
me, and that we came from them after the Time, in which Cumbden and Uſher acknow- 

6 e that the Nation of the Scots ( whoſe Name we only now bear) were long ſettled 
te, Would not our Accuſers have us truſt the Britiſh Antiquities for 2500 Years, and 

ſo for a longer Time than our own, without any written Hiſtory or Manuſcript 

now extant before Gildas's Time? And tho“ Lycargus would not ſuffer his Laws to £ 
«Ken, yet they were preſerved in the Memories of Men, for more than coco Years, as 


1 5 FY Plutarch 
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Plutarch obſerves; and we and other Nations have Þ 


of 1m he t gin. J 
ment of our Nation, and that we continueSnbjedsto the ſame Race of theſe. Se 


Joſt it and himſelf, And tho? all theſe controverted Points fell out in a Time a 


Tradition controverted, is, at moſt, of about 800 Years ; for after that Time it ſhall 
ed that we had Records and Annals: And tie Things faid of our Kings, during hat Tim 


Children, i, 


and their Kings to preſerve theirs : Nor can I tell why St. 4/aph, in his Prefac can cc 
trovert our Tradition, tho? we could not produce Writers who lived in theſe Times g 
= Ni. in theſe Actions are ſaid to be done, fince * he thinks it reaſonable to judge, that there * 
= Ihe ſame Government here in Britain, tho, for want of ancient „„ be pun 
ſhould he not have allowed the fame Favour to his Monarch's Predeceſlors in the ſame mY 
more ancient Men nf; j 
4. Ir was much eaſier for us to preſerye our Traditions, than for the Eugliſb, we beine 
1 all deſcended from the ſame Race, and being ſtill the ſame People, living under the _ 
3 interrupted Succeſſion of the ſame Royal Line; whereas they were obliged to ſuppreſs the 


o 


them. After thoſe. controverted- Times, it cannot be denied, that we carried 0 8 Con. 
queſts further into Britain than formerly ; that we fought long with Succeſs abalnd th | 
' Saxons and Pits, and did at laſt  extirpate' the. latter; and When we were alone, we conti. 
| nned and extended our former Conqueſts againſt the Danes and Normans : Which proves 

allo, Ger in the Wars which we had againſt the | Romans, in Conjunction with the Pitt, 
the Victories we then got, are chiefly to be aſcribed to us. And to crown all, we baue 


* 


generouſly contributed all that was in our Power to ſupport that ancient and Royal Fa- 


* 


— <a - 


do all thoſe great Actions, till they are now become the Monarchs of the whole Ie, 
who revives them. la en? a 
+; TS þ 1 

| nd recited | Reader only with 

a Proof of this Cuſtom, which is ſuch as confirms allo the Genęalogy of Ki unde ll. 

by Fordon and Major in the Life of that King, and being fomemorable a Fact, and ſo.neat 

e the Nobility being ſet below him, a-wenerabl-old higbland Gentleman "Rept but, and binging 
Fyrgus I. Which Cuſtom was moſt ſolemnly uſed at the Coronation” of King Clarks: 


mily ( ſo unparallelled for its Antiquity) by which we were animated and inſtructed to 

. having, by a happier Way, extinguiſhed theſe Wars and 'Animoſities'; and may he be unhappy. 

8 Pon clearing how this Tradition might have been, and was preſerved, our Hiſtory telb 

1 5 us of a probable Way, among many others, which was, chat *at the Coronation of our: 
Kings, one appeared and recited his whole Genealogy. I Halt trouble wy | V wi 

5 m, [1 nnrn the Gent King Alexander Ill 

in the Year 1245. prior to Fordon's Time, or to the View of any ſuch Debate, and is narrated 

Fordon; own Time, his Relation cannot but be credited, Eis Words are, That the, Kin 

being placed in the marble Chair, the Crown "upon mis! uni the Sceptre in his Had, aud 

-the Knee, ee to the King in the bighland Langugge, thus,” Go 5 you, King . 

lexander, Son . of Alexander, San r William; Ge, and 16 Carried: up che. Genealory to 

the Martyr, at which Time their Pictures were expoſed, and nobleſt Actions recited, . : 1 


— n —_ — 
* 


As alſo, the reciting of their Genealogy was uſual at the Burial of dur Kings; a writ- 
ten Proof of which Tradition, is to be ſeen in a Manuſcript of Baldredι Abba, Rynalis, 
- | | 4 1 i® Pl 3 } IE 1 TY N o 
( for the Abbacy of AMelreſt was ſo called before King David Time, who defigns them ſo 
: . ; ' | 1 . N 1 ” a pb. ; | 1 f * 1 ik . | 9 . f a ; 55 $5315 * 7 i 227 4 1 * ol 735 in 
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in che Foundatiouis of the Lands of Melreſi, which he mortifies to them) and is only related 

der batim by Fordon, e wry e eighteen Chapters, mentioning the memorable Actions of 

King David, upon whom the Lamentation is made, who died 1151. and running up the 
Genealogy. of the faid St. David to Fergus I. dedicatẽd to Henry Prince of England, 

grand Nephew to St. David, who came to the Crown of England, anno 1154. under the 

Name of Henry II. In both which at leaſt Fordou is to be believed, having :ſuf- 

ficient Vouchers; this alſo being ordinary in our Highland Families to this very Day, not 

only at Burials, but Baptiſms and Marriages : And in which Families Men continue ſtill to 

de deſigned Iram their Fathers, Grand- fathers, and very many Generations upwards, and is 

a ſufficient hiſtorical Proof of Tradition, though we had no other Warrant for theſe few Ages. 


Io 
4 


-Berore I come to clear that we had Manuſcripts and Records, it is fit to conſider, geg. II Pros 


that it is very probable, that as the Hiſtory of all Nations was . by their Prieſts and fein Dan de 
7 3 „* 5 , * 4 a, . | * | | * 

Church- men, ſo ours would be very ready to oblige the Kings, under whom, and the cords. | 
People among whom they lived, by writing their Annals; and therefore we may reaſonably 


conclude, that ſince we were very early Chriſtians, we had therefore ancient Hiſtories writ : 


ten by our Charch-men, beſide theſe which we may pretend to have been tranſmitted to 
them by the Druid: And the Biſhop himſelf acknowledges, that the Monaſtery of Hy, 
called by us Icolm- Kill, (that is Hy, the Cell of Columba) was founded about the Year 56. 
and it is undeniable, that all our old Kings were buried, and our Records were kept there, 
ſince its Foundation, until the Reign of Malcolm Canmore ': And it is alſo certain, that our 
Annals were written in our Monaſteries, ſuch as Scone, Paiſiy, Pluſcardin, and Lindesfern F | 
governed by three. Scotiſß Biſhops, Aidan, Finan, and Colman, and Abercorn mention- t Beds pain. 
ed by t Bede, and Melro/5, the Chronicle: whereof begins where Bede ends, as their Hi- 55 
ſtory now printed ſnews; though certainly that Exgliſwß Manuſcript is very unfaithful, for “ 444-26 
— of the Things relating to our Nation, are omitted, as particularly, about the Begin- 
ning of the Year 844. our Manuſcript obſerves (which the -Eng/ has not) That Alpin 
| King 75 the Scots died, to whom faccetdel his Son Kenneth, who beat the Pifts, and was de- 
_ - clared fir King of all Scotland to the Water of Tine, and after it expreſſes in his Epitaph, 
Print in Albania fertur , oo 2% 
ius Alpini, pralia mu „%%% <99 FA 
Ap it obſerves, that he was called be inf King of Albany, not becauſe he was te firſt who 
male the Scotiſh*Laws, but becuuſe he was the 2 King of all Scotland. And each of our 
| Monaſteries had two Books, the one called their Regiſter, or Chartulary, containing the Re- 
cords relating to their private Securities, and another called their Blaci- boot, cofitiining  _. 
Account of the memorable Things which occurred in every Lear. And as it is ſtrong | 
eſumable, that our Hiſtorians would have compiled our Hiſtories from thoſe, ſo this 
ng a Matter of F act, is probable by Witneſſes ; and I thus prove it in ſuch a Way and 


* 


BS” 


Anarews anno: 1976, (as is remarked by Chalmers of Ormond) declares in the Epiſtle . pu % 
to bis Book of the Hiſtorians of Scotland, dedicated to King Malcolm, called Canmore, tate 
albert there are many Thing? in the ſaid Hiſtories; which may ſeem to the Readers to be a little 
difficult to be believed, becauſe they are nb totally confirmed by foreign Hiſtorians; yet after 
they have beard . how the S:ots were ſettd'in'the North Part of vhe Je of Albion, ſeparated 
the ea from the firm Land, and ſo ſeldom troubled by Strangers, to hom they give no 
Ovealions to anrite their Actions; and alſo "that they have not been A happy in having almęſt al. 
Ways among them the Druids, religious People, and diligent Chronic lert, before the Reception of 
 the'Chriftian,, Faith, and continually fine Monks, faithful Hiftorians in the Iſles of Man and 
Lolakill, here ar 4 kept” ſecurely their Monuments and Antiquities, without giving a Sight 
or Copy f them to Strangers, they will ceaſe to onder. This Chalmers was a learned Man, 
aud à Lord of Seſſion, who wrote anno 152. and in his f Preface, ſays, That he had theſe f page 55. 
r Verimund a Spaniard, Turgot Biſhop of St. Jndrews, John Swinton;'and' 
John Camplel, &c. and many great Hiſtories of the Abbacies of Scone; called the Black- 
brok,/and of other like Chronicles of Abbacies, as that of Inch colm and 'Tcolm-kill, the moſt 
Fart hereof he took Pains to conſider a8 much as was poſſible for him. Hie f cites Veri- aged. 
mas for an Account of the Scott and Picir, and after he alſo * cites him for the Miracle „ pe 
oß St. Aude eu in Hungus's Time: And he f gives an Aecount of the Tenor of the League Me 
| detwixt. Charles the great and Achaiut, and aflerts that the ſame was extracted out of the? 255% 4 
Regiſters and Books he mentioned, and particularly, out of the ſecond Book of Verimnt. 
vir/Richard, Baker cites this V erimund among the Authors, out of whom he compiled his Ti- 
ſtory : And with him he cites: Foannes\Campbellus;who: (he ſays) wrote the: Hiftory of 
the-Seots from the Origin of the Nation; zill che Year 1260. in which he lived ; and alſo 
Turgot, who (he ſays) wrote our Annals from the Beginning, till the Year 1098; in which he 
lived. (and him likewiſe Holindſbed cites ))“ as allo” AHuredus Rivallenſis, who wrote the 
Hiſtory of King David, and died anno 1166. and 'Baytholemeus' Anglicus, who" wrote aa 
Chronicle of the-Scots, and lived in r of which three laſt, we have Reaſon a 
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Manner as is fufficient to maintain any Hiſtory, Yerimundus a Spainard, Archdeacon of St. 
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os to think were Scotimen, and have been called Engliſhmen only, becanſe they lived 

= ;- Counties which now belong to England, but then certainly belonged to us; and if they be 

Engliſhmen, they are. yet the more credible Witneſſes for us. And as the worth Baker ies 

hae compiled his Hiſtory out of theſe Books, which he neither would, nor could have faid. 

it he had not ſeen them; ſo it is very probable that he did ſee them, our Records and Ma. 

nuſoripts hay ing been induſtriouſly carried to ache, by Edward: I. as ſhall be hereaſten 

obſerved: Nor can it be anſwered, that he cited them at ſecond Hand from Boece, or By.” 

chanan, tor elſe he had cited the other Authors whom they cite, ſuch as Richargus de . 

cto vitfore, Fordon, Major, &c. All this doth evidently demonſtrate, that we had ſuch Hiſto- 

rians as Verimund, and the others above cited, who aſſerted before Fordon, what he has re. 

lated, ſo that it was moſt unwarrantable to ſay, that theſe Things were dreamed by Boer hin, 

4 5 but that he was ſeen and conſidered by others, and cited in a particular Part of Yerimung', 

= . Book, which could not be copied from Boethiur, becauſe he doth not cite. Yerimund for all 

Denn theſe Tranfactions; and upon this + Baleus, a learned Engliſhman, hath reſted. And » Bo. 

" 100 & Jinſbed ſays, that Verimund wrote a Book de regibus Scotorum: Nor can it be denied, that 

Heap Cher in yerbo Perimund, and other famous Strangers, cite him as one who has written our 

3 Hiſtory ab exorazo Scotice gentis, uſque ad Malcolmi tempora : And it is incredible to think lo 

TE. . . good and grave a Man could have been ſo impudent to aſſert 7 in his Dedication to Kine 

Jane, V. that theſe Books were ſent to him by the Earl of Zrgy/e and his Brother the Trex 

18 from Icolm- Hill, and that he had followed them in Writing his Hiſtory, eſpecially ſince 

he is, by Era/mus that great Critick, admired as a moſt learned Man, they having ſtudied 

together at Paris, where he remembers that he was in great Eſteem. And in a Letter 

concerning him, anno 1530. inſert in the Lite of Eraſmus, he remarks, that Boethius was a 

Perſon who could not lie: How can it then be imagined, that he would have adventured 

to have printed a whole Romance, and have told his King and the World, that he had the 

Manuſcripts beſide him. Nor is this aſſerted only by Botthins, and . our own Hiftoriang, 

but by Paulus Fovius, a very famous foreign Hiſtorian, who in his Deſcription of Sor. 

land, ſays, * That in Jona (which we call Icolm-kill) are kept the ancient Annals and My. 

nuſcripts, in hidden Preſſes of the Church, and large Parchments figned by the Kings own Hands, 

and ſealed either with Seals of Gold or Hax. By which alſo it apaears, how nice we have 

been in ſecuring the Faith of our Hiftoty, the Seals of our Kings being put to what was 

written by our devout Church-men. And whereas the Biſhop of St. Aſaph, to leſſen the 

+ Alwe, is Credit of Boethius. t, relates, that Biſhop Gavin Douglas adviſed Polidori rgil not to follow. 

4 Leatt ad. his Hiitory, Polidor Virgil himſelf is appealed to, where there is no Mention of Boething 

Wl. mew analium at all, nor could it be; for Polidor regrets, that Gavin Douglas died anno 1520, whereas 3. 

* Lremmiens et ius was not publiſhed till 1526, And * Boethius himfelf informs us, that the Re. 

1 23 cords, from which he formed his Hiſtory, were ſent. him from Jealm-kill, anno 1525. and 0 

b bee vel ſooner ; neither did he ſee thoſe Warrants from which he wrote his Hiſtory, till that Tear. 

| —_—_ * And it appears by that P aſſage, that Gavin Douglas believed, our Account, and pro d uced 

1 Manuſcript for it, which I now cite, and uſe as a, ne Adminicle, and I prove it by the 

1  cdittaque;s fi. Biſhop of St. L/aph and Polidor. And whereas the Biſhop of St. 48 pretends that the 

1-08 ju: valle. Relation given by Gavin Douglas agreed with Meunius, but contradicted” Boethins, - the 

WT wr. contrary is palpable by Holidor own. Relationjof what Gavin Douglas wrote to him, which 

1 tLis.7. V agrees With Beet hius in every Thing relating to our Antiquity. The Biſhop of St. Af 

is alſo, moſt unjuſt to Boethius, in alledging, that Vaſtiuf conſiders him as a fabulous Author; 

for Vaſſius commends him from what Eraſmus and Buchanan ſay of him, and in the end 

taxes him only a little for having believed too many Miracles, a Fault incident to moſt Po- 

fiſh Writers in theſe Times, but ta none more than to the Biſhops own obſenre Authon, 

1 tor which, among many other Teſtimonies, I reter my Reader to them who wrote the Pre- 

1 faces to the Hiſtories of Matthew of Wefminfler,. and to the Life of King A fred, and al. 

 Jingham's Hiſtory. It can alſo be proved by many famous Gentlemen, that the - Blark-book 

ot Scene, containing our Hiſtories from the Beginning, was among Preſident Spot rewood's 

5 Books, and was given by Lewis Cant to Major General Lamberr, and by him to Colonel 

| ff _  Foirfax; which Book King Charles I. had ranſomed from Rome by a conſiderable Sum of Mo- 
| | 
| 


4 


© _ . ney. And it is certain, that Spot. cod had it and the Black- hook of Paiſy, ſigned bythe 
Hands of three Abbots, when he compiled his Hiſtory ; which Book of Paiſly, together 
with the famous Book of Pluſcardin, Buchanan ſays he had, and frequently cites, and that 
there were ſuch Books, is known to the whole Nation; and I my ſelf have Teen in the lear- 

| ned Sir Robert Siebald Library (to whom this Nation owe very much) a very old A- 
1 Fi bridgment of the Book of Tai (which Book T/ber himſelf alſo cites) agreeing in every 
1 Thing with. qur Hiſtories, and which was extracted per venerabilem virum Joannem Gibſon 
| canonicum Glaſguenſemy C rectorem de Renfrew,:;auno 1501, and two other old Manuſcripts, 
the one called, Excerpta de chronicis Scotiæ,  Scati-chronico, which comes to the Reign of 
King James IL. and belonged to Doctor Arbuthnat Phyſician to King James V. And this 
proves that there were Chronica different from Fordon, and the other extras de regiſtro” 
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grioratus Sancti Andrea, giving the Iriſh Names of our Kings: As alſd I have feen a Ma- 

naſcript written, by a Brother of the Minores Obſervants of edburgh, anno 1833. contain. 
ing an Abridgment of our Hiſtery, and whereot Doctor Sib ad has another Copy. ot RG 

there is another old Manuſcript written by intonius, yet extant, which Buchanan alſo cites 


HA vixc thus cleared that there were ſufficient Warrants upon which our Hiftorians 
might have founded, I ſhall, in the next Place, ſay ſomething of our Hiſtorians, and clear a 
that they deſer ved the Credit and A plauſe they met with, and that they founded on thole -— 

good Warrants from which Yerimand, Boethius, and "Chalmers are formerly proved to hve | 
draun their Hiſtories, 98. our ancient Annals and Regiſters. s. 
Tordbn was no Monk, as the + Biſhop is pleaſed to call him, and we had no ſuch Mona- ese 
1 a8 Weid but he was vererabitis vir, dominu Joannes Fordon prerbyter, and is called o 
a2 Monk by 19 80 


A 


the Biſhop ( who ſtudies till his own Convenjency) to make the World be- 
liexe he Was inclinsd to lie, as the Monks are ſaid to have 1175 
him intereſted for the Independency of Monks and Culdees, 


in that Age, and to ſhew. 

a om "Biſtiops. - This Author 
began, at leaft, to write before the Lear 1347, for, in his Book, he ſpeaks of that wth! th 3 
ſent Year. This Book was ſo ęſteemeq that there were Copies of it in moſt of our Mo- - 
naſter ies, and one of them we have in very old, but in fair Characters, continued by relate, 


another continued by a reverend” Man, Waiter Bowmaker Abbot of Icolm-kill, and found | 
in the Cuſtody of one who had preferyed 1everal of the Manuſcripts of that Monaſtery =—| "2 
And both theſe Continuations hae drawn out our Hiſtories to the Reign of King Fames IL 
And it is not to be imagined. that the Monaftertes would have eſteemed it ſo much, or 
that the Abbot of that Monaſtery where our chief Annals were kept, would have continued i 
it, if they and he had not known'itto agree with their Annals. And Fordon cites frequent= =_ 
1y through, his Book, chronica, & alia chronica, and Bede, and follows him exaQly ; he _ 
| Cites alſo Adamnaus, who lived before the Year 700, and Turgot Archbiſhop of St. 4 J 
drews: who- lived anno tod. and Ae Who dedicated his Bock to King Malcolm Il. | 1 
about the Year 1057, ) He cites alſo other foreign Authors, ſuch as S7girbert and Iſadore, and 
ſo has done all that the Biſhop requires,. and all that the beſt Hiſtorians can do: Neither 
does he follow Jeffrey, but contradicts him even in the Inſtance of Baſſanus, as ſhall be clean 
ed to Conviction, in anſwering the Biſhop's Obje&tions. He has in him alſo Balaredus or 
Ethelredus, and the Procels before the Pope, containing the Copies of the authentick Let. 
ters, Odjections, Apolo ies, and Anſwers made and ſigned by Edward I. and his Par- | 
" lament, and the Scors Nobility, produced before the Pope about the Year 1300. wher ef 
the Copies are not only extant from Fordon, but the Biſhop. alſo inſinuates, that the Princ•i ' 
pals themſelyes- are extant in England, and certainly they were at Rome. And Fordon cites | 
many other conſiderable old Records. He writes. in a good Stile, and with good Judg- 
ment; and the Reaſon why this Work was not printed, was not becauſe it delerved not 
the Preſs, but becanſe Boethius, Buchanan, and Le having printed their Hiſtories in their . 
con Time, and there being no Printing in his, it was thought we had Hiftories enow, _ 
which alſo occaſioned the periſhing of many of our excellent Manuſcripts. - But why ſhould * 7 
the Biſhop object to us Fordon his e 1 fince he cites againſt us Manuſcripts es 


* 


never cited by any, and which have been left unprinted in a Country where every Thing 
is printed? And I dare ſay, after act Peruſal of the Biſhop's Book, and of the Authors ck.  . 


* 


| ted by him, that Foraon is preferable to all theſe aid Legends, and moſt of theſe Authorrs 
which he cites againſt us, che venerable Bene only. excepted, ho is ftill on our Side. 

_._ Foanner Major was Rector off the famous Divinity "School of Paris, and was a Man of 5 

ſuch Reputation in that Univerhty, as that he is yet remembred with Eſteem, and a Man 4 

_ of too Janocent a Life, to haye written a Romance for a Hiſtory, and he likewiſe relates to 


_ Beae %%%! yd y nt Of 
Orr of the moſt accurate Writers in this Age * ſays, That the Talent of writing His. » roms © | 
3 has not been found on this Side of the Alps, in any ſave in Buchanan, who hath written the adele ͤ e 
. Hiſtory of Scotland, better than Livins aid that of Rome. The Biſhop of Condom alſo, ana 
the famous Rapin, in their exact Eflays concerning Hiſtory, have preferred none to hin 
five Mariana the Jeſuite, whom all Men know to be far inferior, but they prefer Marins 
| becauſe Buchanan was a Proteſtant. "Joſeph" Scaliger alſo ſays of Buchanan and us, 
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Friend, whom I efteem a great Critick as well as Poet, K 
1 


aw. 75 — — 


as be is, 5 in ſaying that Buchanan, in the Life of Fergus I. relates to our old Annals, 
be cater them not; for there is no ſuch Thing in the Life of that King: And he was not 
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L Fes majores no- 


ma 


ſo much a Fayourer of Monarchy, to have allowed it the Advantage of ſo ſingular an An 
| tiquity, if he had not found the ſame due to it from our Manuſcripts and Records, beyond 

| f Contradiction. Rs 2 Ks „„ hes 
BISHO Leſh, and Archbiſhop Spotiſwwocd are Men who have written our Hiſtory with 
reat judgment and Truth, and it cannot be imagined, that they who were indeed ban; 
ſhed or Loyalty, and ſuffered the Loſs of all for their Perſwaſion, would have aſſerted 3 
whole Bundle of Lies, or a continued Romance, as the Author calls our Hiſtory; ef ei. 
Alu ſince they had both ſeen Luddus, and knew that their Hiſtory would be inquired into. 
Jo gies ri And * Lefly has the Confidence to tell in his Preface to the Nobility, that bis Hi ſtory had 
lait vie been drawn, with all the Exactneſi that the Truth cf Hiſtory requires, from the ancient Record, , 
2 the Kingdom, and the Monaſteries, and he was then at Rome, whither they were carried, |; 
exgme atv is alſo very pleaſant to hear the Biſhop of St. Hap inveigh againſt Dempſter the Jeſuite, 
qui in ia 1 One of our Antiquaries, whoſe Book certainly he had never ſeen, elſe he would never 
Liu aint have called him a Jeſuite, as he f does; for the very Title of his Book bears, that he wa 
e wdicibu Baro de Muiresk, and a Eawier, and he was indeed Profeſſor honorarius of the Ciyil Tay 
La Palau. Sco- at Bolognia in Italy, and died married, as the Hiſtory of his Life bears; and we may know 
monfrriis rei» by the Elogies of the greateſt Wits in [taly, how much they eſteemed him for his extraor- 
wm dinary Learning and Parts. I may add to theſe, 


Lell parzn-ad tor um, befide Richardus de Sanclo viflore, and Cornelius Hibernicus, both which wrote our 
que or: bage ancient Hiſtories, The laſt of them lived in the Year 1140. and they are both followed b 

» | Boethius, and cited by Yoſius, Baleus, Sixtus Senenſis, and others; and allo Adamnanus that 
wrote St. Columba's Life. 6 . 

F Rox all which it appears, that our Hiſtorians have been Men of great Credit and 

Eſteem, and have founded their Hiſtory upon more authentick Documents, than almoſt any o- 

ther Hiſtorians in the World, viz. the Records of many Monaſteries, in the Time when 


Monaſteries were very divout, and upotf the univerſal Tradition of the Times, both anci- 


ent and modern, and that before there was any Competition or Controverſy concerning our 
Antiquity; and that what they have ſaid, has been univerſally believed by all the learned 
World. To which 1 ſhall add, that our Clerk of Regiſters, Skene, the great Antiquary,had 


added from theſe ancient Records a Chronology of our Kings, and Which he has inſert 
amongſt our Acts of Parliament. Is not then the 2 of St. Aſaph much to blame, when 
e 


he would have all this paſs for a Romance, and all theſe Authors to be reputed as only one? 


| becauſe, as he fays, they followed one another from Fordon, and he followed Fefrey: Nei- 


ther of which is true, tho?, J confeſs, the Com rivales, of this Untruth was pretty, but hap- 


pily diſappointed, by their aſſerting that they founded their Hiſtories upon the old Recor 
ot our Monaſteries, and on Turgot, Verimund and others; all which they had ſeen, and 
who are elder than Fordon: And it might be as well ohjected againſt Witnefles, that they 
came in and deponed one after another, giving for the Reaſon of their Knowledge, that 


4 
$4 


they had ſeen what they'deponed, 


Ts all theſe Manuſcripts which I have cited, were extarit, I doubt not but the Author 


himſelf would acknowledge our Hiſtories to be inſtructed beyond Debate; and therefore, 
If I can inſtruct them to have once been they muſt be reputed as good as extant ſtill; for 
both Law and common Reaſon having conſidered, that Papers are very ſubject to be loft 
and to periſh, have therefore allowed, that if it can be proved that there were ſuch Papers, 
and that they were loſt by Accident, that this Probation ſhall ſupply the Loſs. And I de- 
fire to know, if the Warrants of Doctor Burnet's Hiſtory of the Reformation had been 
burnt, would not the Biſhop of St. 4/aph have been angry if his Teſtimony and Doctor 
Stillingfleet's, had not been ſufficient to prove the Tenor of them? And what have we for 
many Authors, whom Livy, Fo/ephnr, and Herodote cite, beſide their own Teſtimony ? and 


what Probation did ever Mankind ſee ſtronger than that which we adduce in this Caſe: 


For, 1. That all our Monaſteries did write our Annals, is, befide common Fame, and uni- 
verſal and late Tradition, which paſſes over all our Country, proved by the other Autho- 
rities above cited. If then two ordinary Witneſſes be ſufficient to prove a Matter of Fact, 


we muſt much more allow, that this Matter may be proyed by very many Perſons conl- | 


derable for their Devotion and Quality. 2. There are other Manuſcripts yet extant, ſome 


whereof I my ſelf have ſeen, and have formerly named, all agreeing with the Tenor of our 
_ Hiſtory, and long prior to Luddus's ſtirting of this Debate, anno 15%. and ſo muſt prove. 
ſufficienty to adminiculate our Hiſtories and theſe Witneſſes, eſpecially ſeeing they have 


nothing in them contrary to Reaſon, or other credible Hiſtories ; but, on the contrary are 


ſupported by both, and written by Authors of great Integrity and Knowledge, and have been 


25. E. L. received with great Applauſe in the World, and are alſo confirmed by the Eng/iſp Hiſtort 


1 ans themſelves; and therefore I muſt conclude with the learned Yofius +, that albeit the 9 


„ of Rome periſht, that therefore the Faith. of their Hiftory ſhould not periſh Wii ö 


356 Sr Gronor Macxmzir WORKS. Vo Il. 


avid Camerarius de Fortitudine, &c, Seq. 
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Vol. Il. A Defence of the Royal Line of Scotland, 


ho muſt proceed upon moſt infallible Grounds and Evidences. By this Rule then our 
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367, 
Lesr it might be thought that we our ſelves cauſed deſtroy theſe Records we now cite, 


to prevent further Inquiry, and to ſhew how much harder it is for us than other Nations, to 
be called to ſuch an Account, I ſhall defire Strangers to be informed, as a ca/is omiſſionis, that 


* 
— 
»•„• 


— 
* 
8 
* 


our ancient Records were deſtroyed on three remarkable Occaſions. x. When Edward l. 
took away all our Records that he could find, having, as all Hiſtorians declare, reſolved to 


aboliſh all Memory of our Nation, and of which we accuſed him before the Pope, and he 


did not deny it. 2. When our Monks, fleeing to Rome at the Reformation, carried with them 


their Records. 3. By Cromweh, who carried our Records to Exgland, and many of which 
were loſt at Ses a.chelr Nn ¾ ᷣ 
Bur if our Hiſtor lans are ta be rejected, 1 hope It muſt be by the Authority of far more. Sed. IV. The 


and far more credible Authors, agreeable toa Principle of Doctor Stilling feet's the Patron of f. 
our Biſhop's Book, who ® ſays, Certainly they who undertake to contradift that which is receiv- Seas 


us, examined» 


ed by common Conſent, muſt bring ſtronger and clearer Evidence than that on which that Con- * Orig: Sac- 


- ſent is grounded, or elſe their Exceptions ought to be rejected with the higheſt Indignation, Which V. 45% 
Principle, as it ſeems to be recommended by Reaſon, [o it is founded upon the expreſs Law 
of all Nations, by which it is acknowledged, that the Teſtimonies of Witneſſes are not to be 


reprobated, but by others in a double Number, and who are of far greater Authority : And 

from this Principle it is, that if a Jury of fifteen hath abſolyed a Man unjuſtl , though that 

Jury conſiſted of the meaneſt Men of the Nation, yet their Verdict cannot be queſtioned * - 

for Error, otherwiſe than by Twenty five, whereof moſt Part muſt be Perſofis or Quality, 
i- 

ſtorians cannot be redargued, otherwiſe than by the Teſtimonies of far more unſuſpected 

Hiſtorians, who agree in what they atlert againſt us, and who are received with greater 


Applauſe in the World than ours, and proceed upon far ſtronger Evidences, Let us then 


examine, if theſe Qualifications can be found in thoſe Hiſtorians, by whom the Faith of 


ours is to be overturned, - And, 1. As to the old Briiiſb Hiſtorians, it might be. objected by 


us, that they are too much intereſted, both becauſe the ſubje& Matter is an Emulation for 


Antiquity between the two Nations, and becauſe. they were over-run- by our Countrymen 
at that Time, to a Degree to make them paſſionate enough for diſabling a Witneſs : And 
4s it is very. remarkable, that Florentins Wigernienſis, Malmerburienſir, Huntingdonenſit, and 


Hoveden wrote about the Reign of Henry II. and Thomas Walfingham, and Matthew of Weſt- ' 
minfter in the Reigns of Eduard III. and Henry VI. at all which Times there were great 

Wars and Animoſit ies betwixt the Nations; ſo if any Man will read the fad Lamentations 

that are in Gildas, and the Rage with which he cries out againſt us, no Man can allow him ' 
to be an unſuſpected Judge or Witneſs, in what concerns dur Hanour. Polidor Yiroil ſu. 
peas, Þ that there are ſomethings ſuppoſititious inthe Hiftory of Gildas; and if any Thing, „, 
certainly we may ſuſpe& moſt What is added concerning us, fince che Deſign of detracting % 
from our Hiſtory, poſſeſt too much thoſe who were Maſters of that Manuſcript, and printed : 


the ſame ; and yet Gildas ſays very little, that can be wreſted againſt us in the Poin ts con- 


troverted, being, as Bede interprets him, clearly for us, as ſhall hereafter appear. Z, As out 
Writers are not inferior in Number, ſo moſt of theirs deſerve no Credit, and they agree not 
ſo well againſt us, in the Points controverted,-as our Authors do in what the aſſe rt, via. | 
when we ſettled here, and who were our firft Kings (+ 45 + Nennius Britannus does poſitively + Cb. 3. aci- 
12 that the Scots came here in the Time of Brutus. Matthew of Weſtminfter /ays, that we ſet- n 
tied here the eleventh Tear after Chriſt. Aud Baker acknowtedgeth, that Severus built his fes . 
Wall againſt the Scots and Picts, without mentioning this to be the firſt Incurfion : And =: 

at leaſt confutes the Biſhop of St. L/aph, who aſſerts that we were not come to this Iſle e- 

ven by way of Incurſion, till afterthe Year 300. As they thus differ remarkably as to our O- 
rigination, and moſt of them follow Fefery's ridic ulous Inventions, as our Author himſelf 1 
knowledges; ſo Holinſbed +, ſpeaking of thoſe ancient Times, ſays, That Scotland had in thaſe t Page 1c. 
Days iwo K ee the one whereof conſiſted of the Pitts, called Pictland, and the other of the 

Iriſh Race, called Scotland; which I hope (ſays he) no wiſe Man will readily deny. And 
Caixton in his old Chronicle of England, tells, that the King of the Scots aſlilted Caſſibelan 

King of the Britons.againſt Julius Ce/ar, which ſhews that our Antiquity was believed. 

And Baleus a moſt famous Engliſh Chronologiſt, lays, that + the Scots wrote, Sc. ex incor- 
rupta annalium fide . 3. That our Settlement was ſo ancient, as not only to have been con- 
temporary: with their Hiſtorians, but even to be higher than their Chronology could reach 
to, appears from this, that Gildas declares: * that he knew nothing of us, but what he was 2 oa * 
forced to borrow from beyond Sea. Bede places us amongſt the 01d Inhabitantz of this Ilie 2 
without condeſcending upon the PER Time, which he had given us, if he had known * 
himſelf, as he did on all other Occafions, Nernius, their next Author to Bede, owns, that 

ne molt skilful amongſt the Scors, affirmed-in his Time, that we were deſcended from Scota | 
* our Authors now do; 7 and the eldeſt after him, affirm, that we are deſcended from AL 1s. Aſapb pagi 
2 ſecond Son to Brutus: And this is ſo far acknowledged by ſucceeding Ages, that” 
Edward I. did upon that account claim the Superiority to England over us, as Cadet to Lo- 
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rable Strentgh of this Argument, 


from them (as Giraldus, re 
nd. And it may be, faith the 


ſhop ſays) the Iriſþ Genealogies agree: 
ed by Legends and Genealogie. 
_ Upon which Paſſages I beg leave to m 


crinus the eldeſt Son of Brutus. And we may ſee in Holinſbed, * where he 
doing Homage to the Kings of Britain, 
in which ſeveral of their Authors agree with him: And the Biſhop foreſeeing the ũnanſwe. 
thi nent, acknowledges this Superiority to be a moſt unjuſt Pre. 
tenſion, as indeed it is; eſpecially ſeeing it is undeniable, that there was no ſuch Thins 
| known in the World then, as that feudal Homage which the Exgliſb Hiſtorians contend for- 
there being no Veſtige thereof in any Part of Europe, till the 800 Year of God 
having had no ſuch Kings as theſe whom they name in that ancient Homage. 
even all theſe Forgeries prove clearly, that we were conſidered by thoſe Writers, as Inhabi. 
paſt all Memory, and as ancient as themſelves. f Giraldus Cambrenſis alſo con- 
ſiders us as deſcended from Gathelus and Scota: Which proves not only, that this old 
Tradition was believed, but that Fordon was not the Inventer of it; for Girald lived a« 
bout 200 Years'before Fordon, There is likewiſe a very full and well written Manuſcript in the 
Hands of the Lord Maitland, which makes us to come from Spain, about the Lear of the 
World, 3242. and to have been firſt governed by Captains, and thereafter governed by the 
Kings mentioned in our Hiſtory. 4. There are no poſitive Authorities produced againſt W, 
condeſcending expreſly when our Royal Line did begin, fave three legendary Stories, writ- 
ten with Deſign, in whom no Proteſtant Biſhop can find any conſiderable Paſſages, worth) 
to be cited, the eaſieſt Things in them being + that a Child made - a Fire of Ice , and 
that when St." Columba was fick, his More wept.” And thus our Adverſaries, as ſtrong, 3 
y conceive, in their Authority, as Samp/on, offer to defeat us with the Jaw-bone of an 
Tux firſt is a nameleſs Author of St, Patrick's Life, cited by f Uſer, who affirms, that 
when Neil Neilialagh was King of Ireland, and Conflantius was Emperor, Muredus King of 
U{fter had fix Sons, who poſſeſt themſelves of the northern Parts of Britain, and the Nath 
eating this Paſſage, ſays) was by a ſpecial Name cab 
he Biſhop, Rheuda, mentioned by Bede, was one of theſe 
ſix Sons. Focelin, another Author of St. Patrick's Life, tells +, that he twelve Sons of the King | 
_ of Dalrieda in Ireland, having deſpiſed their youngeſt Brother Fergus, be complained of thenio 
Ft. Patrick, aud he propheſied to him, that from him [ſhould deſcend Kings, who ſhould rem 
n Kingdoms : And acrordingly Fergus became King of all Dalrieda, and after | 
had for many Generations reigned there, Aidan us the Son of Gabranus conquer. 
ed Albania, now called Scotland, and the other Iſles, in which his Pofterity by due Succeſius © 
reign to this Day, But an elder Author cited by Cambden (and whom 'Oſþer calls the 
Writer of the Tigernach Annals) brings the Scotiſh Kings from another Origin, to which 
cher himſelf is inclined. Fergus (fays that Author) the Son of Eric was the firſt of the 
Offspring of Chonar, who obtained the Kingdom of Albania from Brun-albain to the Iriſþ 
Sea and Inchgall, whom he places anno 503. and from him the Kings of Fergus's. Race 
reigned in Bran-albain or Brun- heir, to Alpin the Son of Eochal, and with this (as the B- 
And thus our approved Hiſtory muſt be overtummt 


| ake theſe few Reflections. 1. That (beſide that 
theſe Authors lived not within 600 Years of the Times of which they wrote (which the 
| Biſhop of St. 4/aph objects to ours) they do alſo contradi not only our Story, but tue 
Roman, who place us here much ſooner ) all theſe three Authors contradict one another? 
in the moſt remarkable Part of our Hiſtory, and in a late Origin, which ſhews them neither 
faithful nor learned Chronologiſts. The firſt nameleſs Author, Writer of the Life of St 
Patrick, makes our King to have been one ofthe Sons of Mured, whom. Uſper conjetture 
to have been Reuther; and he muſt have lived in 360. for Cogſtantius reigned then, and 
Mured Sons lived in his Reign. Jocelin makes Aidan to be the firſt, and to have ſprung” 
from Fergus after many Generations: And this agrees well with ours, but not with the 
other Writers of St. Patrick's Life for we place the Beginning of Aidan's Reign in 570 
and it could be no ſooner according to Jocelln. The third is the Author of the Tigernack 
Annals; or an ancienter Writer cited by Cambden, who places our firſt King in 503. and 
he is called Fergus; and ſo they neither agree inthe Name of our firſt King, nor in tus 
Time of their Entry to this Kingdom: Which dreaming Glances have ariſen from an in 
perfect Notion of our Hiſtory, the firſt having borrowed his from Bede, who brings us here 
ſub duce Reuda; the ſecond has been invented to fulfil the Prophecy of St. Patrick, wo 
| promiſed the Kingdom not to Fergus himſelf, but to one of his Succeſſion, a 
finding none of our Kings named in Bede, ſave Reuther and Aidan, he fixes 
the lateſt. And the third of theſe, finding that Fergus was uncontroverted! 
our firſt King, will rather contradiQthe reſt, and go back from Aidas to 
they clath here, making the firſt Fe 
tia to be Ireland or Scotia major. 
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5 | l brings in ma- 1 
long prior to this Year 502. 


But yet 


and there 


nd therefore 
on Aidan 
the. Name o 
ergus, and thus | 
gus the ſecond, as they do elſewhere, in making ** 
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© &:x cx the Biſhop's Authors are ſo irreconcilable, what Warrants can he or they have, 
8 our Fade Hiſtory ? + And Biſnop Uber cites another Author of St. Patrick's 1 
Life, + Myzrur; who tells us, that after Se, Patrick's Yoyage about this Iſle, he turned his Pax Ko: 
Ba #0 an Ile which bears to this Day the Name gf Sr. Patrick, out of which Iſle, I believe, $2 t. 
the Accuſers of our Hiſtorians got their beſt Intelligence. 
3, Tax this Reuda could not be one of Mareaa's fix Sons, is moſt clear, both becauſe 

ſpeaks of the Scoti coming to this Ifle, as very ancient, even in his Time, which could - 
not be, if this had happened anne 360. for Bede lived anno 730. and how. can it be imagis :- 
ned, that Bede could not have known the whole Series of a royal Deſcent, that was ſo re 
cent? Nor do our Hiſtorians, whoſe Faith is not controverted after Fe, gu- Il. mention a- 
ny Reuds after his Reign, and ſo he behoved to be an elder King, and conſequently we 
had Kings before Fergus II. which the Author denies, | Nor could any of theſe Sons of Mu- 
gell have been Fergus II. whom theſe late Inventerscall our ficit King, for no Author makes 
Fergws II. to have reigned within more than 40 Years after Conflantius, Luddus and .Camb-, 
tn afſert us to have ſettled here under Fergus II. in the Reign of Honorius at which Time 
Fergus II. did indeed reign. Oſher relates only the three Authorities of thoſe ridiculous Le- 
gends; and the Biſhop of St, L/aph fixes on the Year 503. and ſo contradicts not only our. . 
Hiſtorians, but Zaddusr and fCambden in making Fergus II. near 100 Tears later, than Cap- cou. 
½%%%%«ͤ˙ ] ,,. Fa. Sons ot ,, Goat 

mw 5 the few Re: and late Authors, who controvert our Antiquity, differ thus in the 
Names of our firſt Kings, and the Time of their Settlement in Scotland, ſo they differ in 

heſe following cardinal Points of their new invented Hypotheſis. x The Biſhop. of St. Aſaph , db „ 
thinks it neceſſary, for maintaining that the Scots ſettled not till the 503, to aſſert that the * 
Pil, filled all the northern Part of Britain, and that theſe Pi&r were a ruder Sort of Britons,, 
divided in South and North Picks: In which he follows Cambden; yet with this Difference, * camt. Gay: 
implying a Contradiction, that Cambden makes theſe Deucaledones and Viduriones, to ſignify rs 
by a Britiſh Derivation, Pi&s to the Eaſt and Weſt: Whereas the Biſhop of St. Aſat bas 


Tag 27 4nd ! | , from 
| Britiſþ - Derivation of theſame Words, calls them Southern and Nothern Pi&s, But Cambs 


en does acknowledge plainly, that in this Derivation he differs from the venerable Bede, 
rhoſe Authority he truly foretells will weigh down the Reaſons he brings for his Conjecture: 
And as he, contrary to the univerſally received Opinion, denies the Pi&s to be 9 1 Tg 
ho* they were really ſo, he makes the. Scots. to be Scythzans, tho really they were not ſos 
ber not having conſidered all the Scheme and Conſequences of this new Hyporhe. 5. Pfr. 
fis-( as the Biſhop of St. 4/aph has done with more Cunning) follows Bede, in ring- nn 
ing the Pi&s from Seythia; but he differs from Bede, in that he brings them here, after our 
Saviout's Birth, and produces ſuch Authors as he uſes in our Occafions, who aſſign three 
different Periods of Time for their Settlement; the laſt whereof, and to Which he in- 
clines, is ſaid to be under the Emperors Gratian and Hi alentinian, and-1o makes the Scots aa 
Wand: Pifr to have come in together, about the Lear 400. and yet he finds no Inconve- 

jency in bringing us to Scotland under Gathelus and Sora, and in aſſerting, that we ſet- 
tled firſt in Galloway, whereas all our Hiſtorians do _. juſtly ſay, Gatbelu and Scota 
never came to Scotlauu, and the Biſhop of St. I ſaph and Cambden: aſſert our Deſcent from 
$cotato be a Fiction, and the Biſhop of St. X/aph + confeſſes us to have fi 


fir 775 in Argyle. + Cab. 1. 
45 


ANOTHER material Difference amongſt them, is, that the Biſhop: of gs Þ.,* confines * Cap. 1. Sas 
ws and the Pic, tor 1000 Years, be-north Graham's Dike, called Severus's Mall, beyond s 
* Forth; whereas Cambaen Þ aflerts, that Edinburgh was the chief Seat of the Kings f C- ri · 
of the Pitti, and derives the Names of Lothian, Edinburgh, and Pictland, from PHifb Words, ; | 
From all which it clearly appears, that no Weight is to be laid on ſuch irreconcilable _ 
Authors, and yet by theſe only is the Antiquity ot our Kings and Nation controverted: 
But to confirm fally our Hiſtor from Fulius Gear's | Time, and to ſhew, that the Br itiſh | 
Hiſtorians do not only contradict one another, but do contradict the two only ancient Hiſs- 
torians,' who could underſtand any thing of our Origin, as being the eldeſt and moſt de- 
ſerving of all their own Authors, vis. Gildas and Beds, 1 do appeal to them, and 1 begin 
With Bede, becauſe he is more full, and interprets the other, The, venerable Bede, though 
a Saxon himſelf, and ſo an Enemy to us, having written an exact Chronology, according. +. 
0 the Periodsof Time, does in his firſt 1 priſcis incolis, praiſed + aut ws 
2 foe Language in this 05 that of the En gliſh, Britons, Scots, Picts and Latines, and then ** „ 
proceeds to tell, chat he Britons were the ft Poſefſors, and palſeſi the ſouth Parts, after „ 
which came the PiQts to the northern Parti, aud the. Scots under Reuda thereafter made a Helau. 
bird Nation, in that Part belonging to the Pitts, getting the weſtern Part of Scotland North tot, err 
rom the Pidts, called Dumbriton or Alcluith, And he inc ulcates their fixing here, by three — 2 
leveral, but -oncurring Expreſſions. 1. Pragreſi ex Hibernia, they left. Ireland... 2. Sedes F. . 1... 
Matcarunt in Britannia, % ee in Britain. 3. In Britannia Britonibus & Pictis gentem Bb 
ian addiderunt, they added a third Nation to the Britons and Picts: And that this was ve- 
gy ancient, is clear; for he fixes them in B * in that Chapter, wherein he treats de prijcis 
P WOR. 1 {oo ( 8 | 90 | 


+ tell us, that God war praiſed + 
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igll; and having thus ſettled the Scots and PIV in his firſt Chapter with the Britains, 


_ - 


% 


„ mans, beginning with theſe Words, * But this Britain was unknown, and not entred upon 
Britons Fain * 5 #i Ne Ceſar's Time. And having deſcrib'd the Wars betwixt theſe! due 


3 3 : 1 ' ee 
2 Celis Nations and the Roman Emperors, in a due Gradation, marking every Period of Tim 


eee through the Reign of their conſecutive Emperors, and how at laft the Romans had 
Hill Feel L.. 28 the land, and Aetius the Roman Conſul had refuſed the Petition of the nl 
ke Fin Britons, ſo often defeated by the Scots and Pitts, he, in the 14 Chap. relates, how the Bri. 
ton upon deep Conſultation, brought in the Saxons, and from thence continues the Saxen 

Hiſtory. This being the Tra& o Bede's Hiſtory, is there any Place to doubt, but that 

the Scots were ſettled before the Saxons ? For the Wars betwixt the Romans and Scots are 

related exactly, before any Mention is made of the Saxons, and at laft, they are only 


\ anſwerably - follows, that the Scots were ſettled here, and made a third Nation, long before 


ere, very cunningly, but not fincerely, upon deſign to make us later than the Exgliſb. 
Tory it *. chen, that the Scots ſettled here, even before Fulius Ce/ar's 1 2. 


Britain, he tells, that his Britain was unknown to the Romans, and deſcribes what theſe 
E qmperors, without ever ſpeaking again of the Entry of the Scots, as having ſettled them! 
N n Lhe, before Cefar's Time 3 nor is the Time altered in any other Þ — 
n ſo Careful of the Period of Time, that he ſubjoyns to his Work a chronological Recapt- 
tiulation, which is very exact: And he being a Saxon, had certainly told ( asthe Biſhop now 

5 . d es J that the Saxons were elder than we, this had been true; which 18 4 Demonſtrati. 
on, according to the Rules of Chronology, againſt the Biſhop of St. L&ph. It may be ſome 
ey wende, why: Bede mentions not our coming under Fergus I. and ſome may objeg, 
that in this We go higher than Bede. Towhich tis anſwered, that our Hiſtory confeſſes, 
that the Scott came over from Ireland, at ſeveral Times, once under Fergus J. but 
not being numerous enough, Rewtberur brought over another Recruit, and thereafter F:r- 


Fr | | - gas II. brought hog. | r N » | 145 
| e 89. Rnogr- the De 
ſeent vader Reuda : And whereas the Biſbop quarrels Bede, that he gives no Authority for 
this, the Reply is, that if it were requiſite, then one Author behoved to give another, 
and e e in infinitum, Nor did ever any Man before him require an Autho- 

rity in ſo ancient an Author: And this Anſwer is a full Proof of the Biſhop's Conviction, 


diſdainfully that 2/0 might be true or ought Bede knew, and adds, that the Scots were in- 


, 


deed here in Bede's Time, and he ſpeaks according to his own Time, which were to make 
I Bed. 143» Bede ſpeak great Nonſenſe; for Bede „ of the preterit and not the preſent Time, 
J. Tel. HP. K. ig., the firſt Vaſtations ſpoken of by Gi ar, and we ſhall ſee, that others who lived in 


3 the 4 Time agree With him. . 5 en fr 1 | PERS LF „ 
ſuper twributen« here he ſays that Severus built a Wall to defend againſi the other unconquer'd Nations, 


Td mar Bs and in the 12 Chap. he tells, that + Britain vas vex'd by the Scots and Pits, to over. ſca or 
Be l l 3 . 4 1 


Devigue gb might have been miſtaken, he adds, that hey wwere not called trauſ marine, becauſe 


traſmarinis v- they lidd and were tid ont M Britain, but becauſe they were Separated from that Part of 
hementer eu, Britain, bythe two Seas Which did almoſt meet. And in this he a ctly with Tacit 
Scotorum ach. Britain, the twa Sed u Hot Niet. | his he agrees exactly with Tacitus, 


0 * 


cio Pictorum e Who in the Life of rigola, ſays, that here being a Wall built betwixt. theſe two Seas, the Ro- 
ue cnn man Enemies were-cloſed up as in an; Iſle, By this Place of Bede it is alſo very clear, that 
Hanf, the Scots Were ſettled in Britain, while the Romans fought againſt the Pick, and Scots, and 
gern dein cCconſeguently before they were called 12 the Picb . to defend them againſt the Saxons, 25 l 
2 «12 Bri- alledged by the Biſhops If the Scot had not been living in this Iſle at that Time the Ex- 


oſita, [ed quia | | a; hats - IE Ab 3 ADE. x 
12% Brivaum the venerable Bede would have afſerted this, if he had not certoinly. known it, ſo it was 


interjacentibus,” well as his neighbour Nation. But if the Stots had ſettled anno 503. Bede could not 


guorem un ab 


vrieuali mari, have call'd them ; priſci incolæ, and reckon'd them amongſt the ancient Inhabitants; for 


due irmempit, 


) 


Who being abſdlutely gravell'd here, he grows as angry at Bede, as at our Hiſtorians ; and tek 


tran 4d %. tration, as tar as Chronology and Hiſtory can allow, I deſire to know, how. what Gildu 
fat ſays, can contradict our Hiftory , ſince he copies Gilda, and liv'd within 110 Years of him; 
fen and ſince bath wrote the ſame Actions in almoſt the ſame Words; or how can it -Joerf 
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he proceeds in the ſecond Chapter, to ſettle the fourth Nation, vis, the Latines 1 


a . 


brought in to aſſiſt the Britons againſt the Scots and Pitts, becauſe the Britons were deſert. 
ed by the Romans, and conſequently the Saxons having been brought in anno 449. it un. 


the 503. as the Biſhop of St. Aſaph alledges, at which Time he makes us to have ſettled 


for after Bede (who proceeds exactly according to the Periods of Time) had ſettled us in 
Romans did in the Iſle, and how they fought with the Pd and ur, under their ſubſequent 


eriod : Andhe 


over others, after his Predecefſor Eugenius was expelled - by the Roman: | 


er rl il. £r a ſmarine Nations; and thereatter, as if he had been afraid, that this Word tranſinarine 


daaniam Ant plication o 'tranſmarine had been both ridiculous and untrue. And as it is not preſumable, that 


la babe nas very eaſy. for him to know it, that being ſo publick a Thing, which concerned his own as 


oh, Brianniz 4 Man living in his Time might have told him, that his Father ſaw the Scots call'd over 
teras lenge by the Pict and that they ſettled here in his Time. Bede being thus clear to a Demon- 
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| gined, that if Gildas had known our Origin to be fo late, he would not have told it to our 
HDiaadvantage? whereas on the contrary, he ſpeaks of Scots and Pits as living in this Ile, 
after the ſame Manner as tranſmarine, in the ſame Senſe in which Bede interprets it; which 
| 5 becauſe they lived not without the Iſle, but on the other Side of the Wall which made 
an Ile. From which it follows neceſſarily, that in Gildes's Time, the Scors dwelt not with⸗ 
out the Ile of Britain; and Gildus having been born anno 493. and as is ſaid in the Cal 
dulation refix d. to that + Edition which himſelf relates, it is clear, that he was born 10 1 
Years before that Lear, in which the Biſhop of St. A/aph pretends we firſt ſettled here: 
and fo certainly he could not but have taken notice of the Settlement of a Nation, in which pl 
he was ſo much concerned. And albeit he ſays once, ſpeakiug of us, that Hiberni rever- 
tunrur domum, yet that was ſpoke of us as ſettled here, and as being Iriſb by Extraction, as 
ſhall be hereafter cleared. Nor muſt our Hiſtories Which; are ſo poſitive and unani- 
mous, be overturned by Clenſhes and Equiyocations, and remote weak Conſequences, with- 
out Authors living at the Time, and mentioning expreſly ſo remarkable an Accident. - ; 
BTORE I enter upon foreign Citations without the Iſle, I muſt obſerve, that we'hav- gr cm: 4. 
| Ing kept the Romans (the only writing Nation that had any Knowledge of thoſe our Iſles) Foo B. 
from entring our Kingdom, . they could not know our Antiquities as they did thoſe of thors 
England or France, whom they had conquered; but our being engaged in a conſtant War 
with them, is ſo univerſally related by all their Hiſtorians, that to deny our being a Nati- 
on, and in Britain, when they ſo frequently and unanimouſly write of us as gens, & gens 
etiam Britannica fighting here, cannot but dem Railery to any ſerious Man; and the be- 
ing able to controvert it, is rather a Mark of Nimbleneſs of Wit, than Skill in Antiquity : 
But however, I ſhall adduce ſome few foreign Authors, whoſe Teſtimonies ſeem to me. 
unanſiverable, being joyned with, and illuftrated by what I formerly ſaid from the vene- « 
rable Bede, and the Hiſtorians within this Iſle. bh Ro Tong e 7 
Mr firſt Author is Eumenius in his Panegyrick to Confantius, in Praiſe of his Father 
' Conflantius, who, preferring. the Victory Conflantias had over the Britons, to that which 
Julius Ceſar had over them, ſays * that the Britons, at the Time Ceſar conquered them, were 
a rude Nation, being only uſed to fight againſt the Pitts and Iriſh of the Britiſh Country, Ene- 
mies half naked, and {0 eaſily yielded to the Roman Arm, and Enfiens. By which Citation 
we contend, that it is proved, that in the Time of Julius Cęſur, there was another Na- 
tion befide the Pits, who then inhabited Britain, and were a Colony of the Iriſb, and 
* theſe muſt, certainly have been the Scots: For it cannot be pretended that ever there was * 
another Colony of the Iriſb in Britain beſide us; and it is. uncontroverted on all Hands, 
that we are that Colony of the Iriſh who only uſed to fight with the Pi&s againſt tlie Bri- 
ton, and therefore that Anſwer made by the Biſhop, that this Place relates only to the Iriſh, 
and not to the Scots, is of no Moment. But he has another Anfiver which his Lordſhip 
infiſts more upon, and for clearing whereof, I muſt cite the Latin, ad hoc natio etiam tunc 
rudis, &. fol Britanni Pictis mado & Hibernis aſueta hoſtibus adbue ſeminudis, facile Romanis 
 armis figni/que ceſſerunt, His Anſwer” is, that the Words „eli Britauni, are the Nominative, 
and not the Genitive; and his Lordſhip confeſſes, f that if the Words be in the Genitive, they t Page 11 
ore clear of Buchanan's Side; and that they are of the Genitive, all diſintereſted Menn 
who underſtand the Latin, will confeſs : And Combden himſelf;tho' a learned Schoolmatter; -- 
and in other Citations about our Antiquity ſomewhat more humorous: than ſo worthy: a Mann 
needed to be, RED to no other Anſwer, but that the Paxegyriff ſpake here according to the 
Conception of the Age wherein he lived, But, as any Citation may be thus anſwered, ſoif. © 
he had not ſpoken. with relation to. the Time of Fuliys Cgſar, the Compariſon and Com- 
pliment had had no Force. The learned Ofper likewiſe objects not this to 
which ſhews alſo. his Acquieſcence. 2. If this natio rudit had been the ſame 
ſol Britannz, and that the Senſe muſt be, as his Lordſhip: ſays, a rude Natian, 
then not only it had been ſaperfluous, but inconſiſtent with true Senſe 
ſme Thing de copulated with its ſelf; and tho it may be ſaid; Baris. 


aſſueta hoſtibus, yet certainly aſſueti had 2900 more elegant. fo an Orator, if oli Bri . 0 
been the Nominative. And the great + 7o/eph Scaliger, one of the beſt 1 N = + In Not. in 
Kind of Learning and Diſintereſtedneſs, exglaims'again&t'Luddys for miſconſtructing fo te 
Words ; and therefore the Biſhop might have ſpared the laying * that Cambden ught to * Page bo 
have given Buchanan Correction; for the great Joſeph: Scaliger, and Buchanan that Ws ompa- 
rable Humanift, are fitter to give, than receive Correction from any in the Iſle, or Age 

I muſt alſo obſerve, that the Biſhop has pointed theſe Words otherwiſe than they are in the 
Author, for in the Author (of Feulus Stephanus,and Flaxtin's Editions, who were the moſt 


aud it is pointed 48 I have Let it down here, and even f Lalla. is juſt — but the Bi + Pag: 37 
Hop has Very wittily added the Commg. atter theſe Words: Now without the Comma, it is 

car that the W meant 7777 & Hibernis ſolj Britouni; and if the Pauegyriſ had 
_ Gefigned that his Words ſbould have horn eee es the Biſhop has conſtructed them, 
x a a 2 | „ OE 
2250 ſo 


Eumenins. 


* Page 208. 


* 
* 


Buchanan, 
Thing with » 
the Britons, | 

denſe, for how can the 
natso-rudis ſoli Britanni, 
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ſo great an Orator would certainly have ſaid. oli Britanni natio ad hoc etinm tunc rudi; & ff 
Andi in that Caſe, the Words had been clear, and the ingenious Biſhop needed not * P 
+ Paz 4 tranſlating them, to have been forced to uſe + the Word Nation twice, becauſe the dense b. 
woas hard and unnatural according to his Conſtruction: And whereas the Biſhop Pretendz w 
%%. a that the Words conſtructed according to Buchanan, would not have run ſo ftrong in the Gm ct 
pariſon, for the Strength of the Compariſon lies, ſaith he, in that ulius Ceſar' Vittory ito | fl 
not ſo great as that of Conſtantins, becauſe Ceſar overcume a Nation yet rude, uni h 
* ror tad: only Britons, a Nation uſed to no other Enemies but Pits and Iriſh; whereg, C00 fl 
ſtantius overcame Catuſius who had got a Roman Legion on hts Side, &c. But by his Lord al 
ſhip's Favour, the Compariſon runs ſtrong enough thus, according to Buchanay's Con. 1 
ſtruction, Ceſar overcame the Britons when they were get a rude Nation, uſed only +, fohe P 
again the Pitts and Iriſh who lived upon the Land, or Iſle of Britain; bur Conſtantjug oy. p 
came them after they had been long trained up in Var. And certainly a Nation is a far More 
formidable Enemy after their being long trained up in War, than when yet rude, and tit 7 
experienced, tho? they had had the Acceſſion of a Roman Legion, which could fignify no. h 
thing againſt a whole Roman Army: Nor does it follow, that the Words muſt be ill cou. b 
firucted, becauſe, if ſo, the Compariſon would be ſtronger ; for it is ſufficient to fuſtan pr 
the Conſtruction, that in the Compariſon, 5 ares. was to be preferred in the Wa 7 4 
have mentioned, 4. If there were any Doubtfu neſs in theſe Words, as there is none, yet 11 
they ought to be r ſo, as to conſiſt with other Authors and Fiſtories, and e- 7 
ſpecially with Bede; for in our Senſe, they confirm his chronological Account of our b. 
being in this Iſle before Julius Cſear's Time: And the Biſhop muſt ſtill remember, that le 2 
5 cannot overturn our received Hiſtories, except he. produce Arguments which infallit b 
* conclude againſt them, it being a Rule in Law, that verba ſemper ſunt inter pretanda pati 1 
: ut ſcriptura, vel attus ſubſiftat, quam ut > e : This ſhews alſo, that in Conflantings it 
Time, which was about the Year 300. the Britons were aſſueti, uſed to fight with the Seay 35 
and Picts, and this Uſe muſt imply a long Time, and fo'tis very; probable, that we had fre. P 
duent Wars with the Britons long before this Time, and conſequently the Biſhop ern,: th 
N. Sed. 6, c. atlerting we were not in Britain, even 6 way of Inc ur ſion, till the Tear 300, | x 
"Ip A further Confirmation of this, ariſes from the ſame Eamenius, in this ſame Panegytick' WW A 
foren ibid Where ſpeaking of Conftantius's Victory over this [{land, he faith 4, neque enim ille, tor tail. a 
que rebus gefttr, non dico Caledonum, aliorumque Pictorum /hvas & paludes, ſed nec Hiber- eh 
-niam proximam, nec Thulen altimam, nec 1þ/as 1 ft que ſunt, fortunatarum inſulas dionabarur p 
acquirere. And tho“ Yſher foreſeeing the Force of this Argument, endeavours to elude ol 
it, by. contending, that by the Caledonii are here meant the Picks, becauſe the Words ſe 
aliorumque Pictorum, had elſe been impertinent. Let to make the Scozs not to be Caledhniat 70 
in ancient Authors, were too great a Task even for Uber, that being contrary to the uni- gi 
dd Pen- verſally receivd Opinion of all the learned, * ſome of which I have cited in the Margin; n 
rellw ace. hut for a further Proof, I ſhall here cite a Roman that lived very near Eumeniuss Time, and ſe 
bid. P. lc. who almoſt ſpeaks in the ſame Words with him, Latinus Pacatius Drepanius who in his et 
weer. Panegyrick to Throdgſiuf the elder, that lived anno 367. compliments him upon + having n 
eee reduced the Scots to their Mariſhes, clearing, that the five & paludes Caledonum, were * 
ys chat Cale-, the Scotorum ſiluæ: Tho Strangers in thoſe ancient Times could little diftinguiſh V 
d Schl 4. Pits from Scots; and from which I further evince, that the Scots, before the Year 400. ti 
cur, Viow i" dwelt in Scotland as their own Country, elle it had been impertinent and untrue to fay, n 
u 207. her, that the Scots were reduced to their own Mariſhes, © © at 
Fag. 248. j. HAVING thus cleared that the Soft were Caledonians, it clearly follows, that all the u- 
| Planiney , cient Authors who write of the Caledonii, prove the 1 of the Scot. ; and there- 
an” fore Valerius Flaccus proves our Antiquity, who writing to Domitian in Praiſe of his Fa. 
| ther Veſpaſian, who was known to have made War with us about the Year 70 after Ctrifh 
| N —Caledonius, pœſquam tua carbaſa vexit | 
| Oceanus, Phrygios prius indignatus Iulos. . | 
| F Lib. 10 Ep. And Martial, who lived in Auguſfuss Time, ſays, 
| Quincte Caledonia: Ovidi viſure Britannor,  _ 


Et viridem Tethyn oceanumque patrem. 


NEX x to theſe I cite Tacitus, who in the Life of Aricola, brings in that famous Ga- 

_ gacus, who did fight the Romans-near to the Grampian Hills: And that he was a Scotyb 

*, Comment. ad Ling or Leader, is confirmed from Lipſius, who calls him Galgacus  Seotus, This is al- 

ram deli © confirmed by the exact and noble French Manuſcript foreſald, which ſays, that Dardan 

dat choſen, becauſe Gald us was not of Age; alluding to our old Law appointing, that the 

immediate Heir of the Crown, being by his Infancy unable to govern, the Go Roe 
nate OY . Ny 


od 
vw 
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| Sol in that Caſe be devolved upon the next who was able to govern : Which Law 


was ſo ancient; that it is ſaid to be enacted immediately upon the Death of Fergus I. and 


by Bergler, afterwards King's Advocate of France, who, in his learned Hiſtory of the High- 
ways ot Rome +, calls him Prince of the Caledonians, or the Scots. And to what better Judges 
can we appeal, in a Matter concerning Roman Antiquities, and the Senſe of a Roman Au- 
thor, than to theſe two who are the moſt famous of all the Roman Antiquaries ! the one 
having written aBook concerning the Roman Greatneſs, and the other concerning the Magni- 
ficence of the Romans in their High-ways . Nor could he be an Iriſb King; for what had 
an Jriſþ King to do with an Army in the midſt of Scotland, and againſt the Romans, with 
whom no 1r:/þ King ever fought © and that he was no Priton, is clear from the Speech 
he made to his Soldiers, telling them, that they had never been conquered, ſervitutis ex- 


1 perter, 5 nulle ultra terre + Nor can any Thing agree better with our being ſtill called 


one of the two unconquered Nations by Gildas, Bede and others. This is yet further 
cleared by another Paſſage in this fame Life of Agricola, wherein“ Tacitus ſays, the third 
Tear of the War diſcovered new Nations, which Agricola Conquered even to the River Tay. 
And after this he adds, Agricola having beat Galgacus near to the Grampian Hills, brought 
hack the Roman Army to the Borders og _ the Horeſti; and having received Hoſtages from 
them, he ordered the Commander of the Roman Fleet to ſail about the Iſle. From which I de- 
duce, 1. That Galgacus was no Briton; for Tacitus ſays, that the third Tear opened new Na- 


| tions, whereas Agricola knew the Britons before, and theſe' muſt have been the Scots and 


Pifts, for they could not be any other, being beyond the River Tay. And Galgacus could 
be no Pifiſh King, for we have a Manuſcript bearing all the Names of the P:#iſh Kings. 
2. From this Paſſage it is clear, that Cambden does err grofly, in making the Hore/ti to 
be a People in Zs&dale, which is a Scotiſh Country on the Borders of England; for (be- 
fide that all Authors agree, that they are known to be the Inhabitants of 4ngusrand Merns ) 
it is here demonſtrated by Tacitus, that after the Romans paſt Forth,they came to Tay, (which 
is known to be the March of Zngar ) and from thence they marched to the Grampian 
Hills, where they fought with 'Gaſgacus; and from which he returned to the Borders of 
the Hore/ti, where finding the Fleet in the Firth of Tay, where he had left it, he em- 
barked the Hoſtages, and ſent the Fleet back to that Part of Britain whence they came. 


And how could all this be in Esrkdate ?'that being very remote from the Place of Battle, 


and Eskdale an inland Country, very remote from all Sea. 3. Tacitus writing of us under 


the Name of Caledonians, mentions the Marches of thoſe who tought, which were appro- - | 
priated to us by Eumenins and Pacatius, as I formerly obſerved. By all which we ma 
obſerve, how little Engliſp Writers are to be credited, when they write upon defien to le{: 
Fn our Country, or magnify their own: And all this is confirmed by the learned + F- 


rarius a Stranger. And to this I may add, that we have to this Day a Barony called Gald- 
girth, or the Girth of Galdus, and ten great Stones in Galloway, called King Galdus's Mo- 
nument, Marks of Antiquity far prone to any Manuſcript, as the Teſtimony or Con- 
ſent of a whole Nation is to that of one private Perſon; Two of which Arguments are uf. 


ed by Chalmers in the Life of Galdus, and he had ſeen Verimund, and our old Ma- 


nuſcripts : And ſhould he not then be our King Galdus, who reigned at this Time ↄ and 


who ( asall our Hiſtorians relate) fought. againſt the Romans in this Place, which was 


within the Scotiſþ Territories, . 


_ Tax. third Citation ſhall be from Seneca, and is a clear Teftimony for us, in the judg- 


ment of the great + Scalfger. 
ihe! Ille Britannos ultra noti littora ponti, a: 0. 
Et cæruleos Scoto-brigantes dare Romuleis 


P = 


iv , 
. 
- 


Culla catenis juſt, & ipſum nova Romana 
2 Turaſecuris tremere oceanumn, CEO 0,1 108 Fats 

* 5 5 0 $25 ? ID | þ i f 5 | "op : 44 SY 2244 8: & * ; 
To which Cambden anſwers, that for Scoto-brigantes, we ſhould read  Scuta-brigantes, 
But this is very ridiculous; for we read, that the PiFsr were called Pi#;, for painting their 


Bodies, but never for painting their Shields. I know likewiſe, that Hadrianus Turin 
Op EY OB tee GIA ee e VII ; 1adrianus funius reads 
Cute-origentes ; but this would be ill Verſe, for the firſt Syllable in cute, is by its own Na- 
ture ſhort, but according to this Reading it would be long. I might to this add that Anſwer 
made by Florus the Poet to Adrian in Spart. 

go nolo Cefar n. 

; Fnbulare per Britannos, _ 

Scoticas pati pruinarxg. 
Fox why ſhould we read Sr bau e n 8 1 

e Wh, * : never in Scythia, but did figh 
Wainſt the Scots, and cauſed make the vallum Adriaw. e Ft 7. * 


mn MM LX. 
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Lib. C 1 | 
FD Fins 
45 ed oni? 
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Pe rucrio Ubal- 
dini alſo in de- 


ſeritt. de la Sco- 


tia Pag. 4. and 
5. flerts the 
Scots to be Cali - 


denians . 


* Tacit- vit A- 
ric- Cap- 22» 
Tertius exbeditio- 
nis annus novat 
ente; aperuit: * 
A ad 
Taum ( Auarii 
nomen eft ) nati- 
onibus Agricola 
in fines Horeſto- 
rum exer city 
deducit: ibi ac- 
ceptis ohſidibus 
præfecto cla ſſis cis- 
cum vehi Britan- 
n'am pracepit, 

. 


Scaliger ad © 
: ib. 4. tbul, ad 
Meſſal. And in 
his Notes on 
Euſehius, ad an- 


4 molt learned 
and full Proof 
of our Antiqui- 
ty, too long 0 
inſert here, 
and too learn- 
ed to be an- 
ſwered by any 
Adverſa iy. 
* Vid. Salmaſ. 
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„ Ps 2. W xx v ſhould not rather Scoria than Soythia be Epe © e 
2 a ede the like Occaſion. 3. The pruine Scoticæ were famous about that Time: 
| or | 7 , | | TR | | 5 


Cap. 
re 


| + Ille Caledoniis poſuit qui cafira pruinit. 85 

Ax p Claudian does ſo expreſly and ſo frequently ſpeak of the Scots as ſettled here, 
and deſcribes them to be thoſe People who conftantly fought againſt the Romans wit 
the P;#s, that the citing him againſt us, may convince the Reader, that our Adverſaries 
are not ſerious, which will appear, when I have cited and illuſtrated him. 

Ix his NA. upon the third Conſulate of Honorius, he compliments him upon the 
Victory of his Grand- father Theodgſius, who behoved to be come into Britain long before 
the Year 382, wherein Theodeſius his Father was choſen Emperor. 55 | 


| Falta tui numerabat avi, quem littys adufti = 
1 Horreſcit Lybii, ratibiſque impervia Thule. 
| Tile keves Mauros, nec falſo nomine Pictos 


hen 


Edomuit, Scotumque vago mucrone ſecutus, 1 „„ 
Fregit hyperboreas remis audacibus undas, Ren 


An in the fourth Conſulate of the ſame Honorius, ee 


Ille Caledoniis poſuit qui caſtra pruinis, „ 
5 = naauerunt Saxone fuſo | 

Orcades, incaluit Pictorum ſanguine Thule, 

Scotorum cumulos. fevit glacialis lerne. 


A p, de bello Getico, he ſpeaks of the Roman Legion that returned from fehtin 8 With 
* Bed-Bel "hi the Pits and us (of which Bede makes expreſs Mention) ) N 
Vienit & extremis legio prætenta Britannis, | 
VE Scoto dat fræud truci, ferroque notatas © 
 Perlegit exanimes Picto moriente figurar, = 


Tra r all this is applicable to us, is clear, becauſe, 1. We had War with the Romans, 
and the Iriſp had not: And all theſe Verſes in Claudian, are ſpoken to magnify the Ro- 
man Conqueſt. 2. Since we have proved by our Authors, that the Scots were ſettled 

here, it is proper and ſuitable to common Senſe, to apply the ſame to-us only, as being 

the only Perſons concerned in thoſe Battles, and to the Iſle in which it is known that the 
ſame were fought. 1 1; : ROS | 10 

Ax theſe Paſſages of Claudias are appropriated to the Britiſp Scots, and not to the J. 
rifb, by the great Engliſh Antiq 2 Selgen, in his Mare clauſum, whoſe Words, Lib. 2. (h. 
8. at the End, are, but yet it is to be conceived, that the Dominion of the Romans was /o 

Limited in this Seca, according to their Poſſeſſion of the Shore, that they had litsle Power in that 

Part of the Britiſh Sea which bordered upon the Shores of theſe Britiſh Nations, who were wt 

under their Obedience. This is to be taken chiefly of the Iriſb Sea, and the reſt that les 

North-weſt; for when the Roman Empire began to decline, not only in Ireland, but Ie of 

Man alſo, and the other Iſles of the weſtern Sea, and a great Portion of the more northern- 
ly Part of Britain was poſſeſſed by the Scots and Picts; fo that we have ſufficient Ground 
to conceive, that they alſo had an ancient Dominion of their- own in that neighbouring 
Sea. From which I conclude, that the Scots, in Seldens Opinion, were ſettled here long be- 
fore Claudian's Time; for elſe they could not be ſaid to haye poſſeſſed the northern Part 
of Britain, and to have had before that Time ancient Dominion over their own Seas. And 
ho could underftand this Controverſy better than Selden, Scaliger, &? And how agrees 
this with St. 4/ap#'s making us to have been here only by way of Incurſion, and not to 
have ſettled till about the Year {90 Fe ᷣ VV | 
3. HA vs the Iriſþ made any Mention of this War in any of their Hiſtories ? and conſe- 

_ quently, tho Scotia had been. a common Name to $ and and Lreland in thoſe Days, Jer 

the Circumſtances of the Action related by the Poet, determine which of the two is here 
Meant. | | . | Fn 


Turs is yet further clear from the Panegyrick of Sidouius Apollinaris. 
Z wii Cc es 


Ae . ** Caledonĩos rranſuexit ad uſque Britannos, TR 
NH & quanquam Scotum, E cum Saxone Piftum. 
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himſelf, who ſays, : 


dom. As alſo Strathern in Scotland, is indeed a Place where the Froſt is ſtrong, 


to the Praiſe of the ſame Theoa 


i of the 1ſkes of Britain, dz 
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nothing more ordinary, th 
nothing. 2 
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en Arms 2, It cannot be ſaid, that ever the Romans did attack Ireland, And to clear 
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As to which all that Camden (much better acquainted with citing than resſbning) enn 


aun Times, which cannot be true (as he ſays ) becauſe the Saxons were not then come to Bri- 
tain: But he ſhould have confidered, that, 1, If this was the Opinion in Sidoniufs 


Age, who lived anno 480. as | Geſuer affirms, which was very near to Claudiar's Time, tees, wk. 

who lived in 497. as + St. 4/aph N we muſt conclude, that it is the rather to be be- f f 46 
| or that is not Inconſiſtent with Hiftory, as the o- © 

ther is, and ſo ſhould be believed, though the other be not. 2. There wereSaxons living 


lieved, that then the Scots lived here, 


then in Zetland or Orkney, tho they were not ſettled in Britain, as is clear by Claudias 


mm aduerunt Saxone fuſo Orcades, 


Ax p whereas it is —_—— — ne 
| = flevit glacialis lene, ' 


does make the ſame applicable to Ireland, fince Zerne is called Ireland. To this it is anſwer- 
ed, that, 1. It is clear, that there is a Country in Scotland called erxa, near to which the 
Romans had a noble Camp, and whereof the Veſtiges are very remarkable to this Day ; 
and in which there are Stones found with Roman Inſcriptions, defigning the Stations of 
the Legions. And certainly it is more proper to ſay, the-Loſs was lamented in that Country 
where the Battle was tought, than in that Kingdom where the Romans never fought 
any. And why did the Poet joyn Ierna in the ſame Lamentation with Caledonia, if he 
had not defigned by it to expreſs Ierna as a Part of our Scotland? And this is more pro- 
per, than to make the Poet joyn Part of one to another different and remote King- 
du. and con- 
tinues long, as being very near the Hills; but Ireland was known to be, and is yet a Coun- 
try much freer fro * and Ice, and was believed by the Ancients 1 
moſt clear by Bede. 2. Though th 
not follow, that betanſe Ireland lamented the Loſs of the Scots who were kill 


otland; and as the Scots here didlament very much the Death of the Scors who were 


Panegyrick above cited, I may far more juſtly argue here, that this Senſe agrees better with 
the Poet's noble Flight, who makes the Loſt 5 the Scots ſuſtained to be 0 * — —— 
it was lamented even in I e, And theſe Verſes in the ſame Author deſigned likewiſe 
Edomuit, Scotumque vago mucrone ſecutus 
Fregit hyperboreas remis audacibus undas. 


are only applicable to the Scorjſþ Colony ſettled in Srotland, for he wagnifies Theadyfus 
i 3 to Honorius, for | je fe cotland, for he magnifies Theodefius 


| or having purſued ſo far his Victory, that he beat th | 
Seas with his bold Oars. Now, beſide all the other Arguments formerly aſed, is 


anſwer; is, 1. That the Poet here Torote a ( en according to the vulgar Opinion of his "Es 


Scots who were ſettled © 


| eſo ak 
h the Poet had underſtood Ireland by Lerne, yet 4 3 3 


therefore the Scoxs that were killed, were not the Scots that were planted in &. —— ay 
_ therefor: were kille ot + that ein oo 
l Ireland could not but have lamented even the Death of. ne 
here, as 


Filled in Ireland in the late Maſſacre. And as the Biſhop himſelf argues in the Caſe of the | 


ſaid, that Theodoſtus's Soldiers ever went to Heland? that Irelend lies north © weſt from 


Clyde, or Severus Wall? Whereas it is certain they were in Scorland, and it is very pro- 


where tis formerly proved the Scatiſp E — firſt ſettled, nes Ules, or over C ae, 


Tus third Teffimony ſhall be that of ebpur, . 
ſwa i the Jeu to f ht e 1 ena, where he brings in Ben. gerion dif- 


unſearched Pl | * 
42 
V 


ean, and the furtheſt Places of India obey. What ſball 1 


mans to be a Part of the Wo 


1 Part of the Earth. To which Camden anſwers, that this mu he; 
ad, becauſe the Words que zervis aibil deber, mult be interpreted, as d 


d ? who makes Scotland to tremble, which ows not 


"But what a hard Shift is he here driven to? for none can interpret 


| ext 


| againſt the Romans, the Conquerors of all the Earth, whom e 
from the reſt of the World by Sea, and reduced by 1 OS, 


k cum victoribus mx Z 
Bigg 20:0. 50s 
rpreted of Ire -d, & ns 


ed OE Eo. þ | be inter preted, as ifth "0tig 1 Indie parent? 
12 Ys joyned to no other Place; and chat is only appli tle . ron N , "Bold ates 


Britannias im 
«ſo mari tota 


ris nihil debet in that F being Nothing more different than theſe, t wo KepreG — bs 


lions, which is not joywed to th 
and, zohich oz nothing to aw, Part of the Earth, as the Author expreſſes it. 


hos 
: here is teri 
an for ane Who thinks he depends not upon another, to'ſay, 


Homage to uo Place, does tremble at the Ro. © 


a 
interpret wels Wards fo, Scotland, robveh amd Howes to . Plasberg, 


„ other Parts of the Earth, as Cu would interpret it, Lr Tons 
Scotia, 4 
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+ Pug. 116 and this beyond Anſwer, in the ſime Harangue cited out of Bey-corion himſelf by ©/be * 2 va 
72 A yrs 2 ; 4, that when the rel of the Nations only came, theſe n+ 5 * 


1 * 
4 x I * 
_ OO ROY d + 
4 


Len 4» ex. gorion ſays to the 7 
EAA Med them ; but when the Roman Emperors themſelves came, they ſubmitted to them, And! 
wee ie, u deſite to know, if ever Ireland was invaded by the Romans : So that what is ſaid in the 
Le Le de. Harangue, is not 3 to the Scotia Hibernica, as they pretend, but to that Conn. 
minorum wee try wherein we now live. As allo, by the ſame Ben-porion it is clear, that Nero bein 4 
rent, ſuhtgerant CTY | 725 g dif. 
, « lw cOnraged upon the Rebellion of the Jere, and Ye/paſian coming to him, comforted him 
UI by remembring him, that fome of his Captains had conquered all the weſtern World, 
Nw, Scotland, and the Land of Tubal. And whereas Uſher, to leſſen this Authority, is 
+ Vid. cap. an forced to alledge, that Hegi/ippnr's Works were ſpurious, this contradiéts * Eſebins, ho 
Lid: 4: Fu. makes him to have lived anno Chriſti 160. And tho! Ofher contends, that both theſe Au. 
thors mutt be late, becauſe Heg//ppur who only cites Ben=gorion, names Conſtantinople, which 
changed not the Name of Bysantium till about the Beginning of the fourth Century; but the 
Anſwer is eaſy, vis. that this being a Tranſlation from the Greek, the Tranſlator has uſed 
the Name that was beſt known in his own Time. And the Exgliſb, and other Nations 
have acknowledged this to be the Work of Hegiſippus, and tranſlate it as ſuch. U/her him. 
ſelf indeed is inclined to think, that this was the Work of St. Ambro/e, but even thatis 
ſufficient for us; for not only is St. Zmbroſe himſelf older than the 503 Year, and ſoproyeg 
that our Country was before that Time called Scotland; but St. Ambroſe relating this Speech 
made in Ye/paſrtan's Time, muſt prove, that this Country was called Scotland in 2 9. 
| an's Time, who was elected Emperor 72 Years after Chriſt, „ oe 
| t Tervilian + Tertullian, who died in the Year 202. and ſo muſt have written ſome time befor 
| | tat, and could not have written of us as Chriſtians and a Nation, if we had not been 
|, ſo for a conſiderable Time; for Informations did ” hos ſlowly in that Age, when there was 
S fo little Commerce, and at ſo great a Diſtance. This great Doctor of the primitive Church, 
| writing againſt the Jews, who he knew would examine the Truth of the Matter of FaQ 
7 + Te. Lib. alledged againſt them, fiys 4, tor the Honour of the Chriſtian Religion which he was defen- 
e ding, that thoſe Inhab:tants of Britain, ieh could not be ſubdued by the Romans, yet wil. 
Fe eng, line? yielded to the Toke of Chrift, From which it is urged, that in Tertullian's Time, there 
 inaceſs ba were Nations in Britain, which had never ſubmitted to the Roman Yoke, but yet ſubmit- 
ae be. ted to the Yoke of Chriſt. But ſo it is, that could not be meant of the Britons, forall the 
wins appliesto World knows, and the Biſhop confeiles, that long before that Time they had ſubmitted 
Pre £37: to the Romans And therefore it is clear, that there were other Nations in the Iſle, and 
Pine” that could not be true, except the Sc as well as the Pitts had been ſettled in the Iſle at that 
Time; for a 18 ant Company of Robbers could not be called a Nation, and this Author 
writes of Britiſþ Nations. We muſt therefore have been a Nation as the reſt were, and 
therefore ſince they were ſettled, ſo muſt we have been. Nor can this be meant of he 
north and ſouth Pit, though it were proved, that the Pict were diſtinguiſhed into northern 
and ſouthern; for theſe could no more be confidered as different People, than the not- 
thern and ſouthern Exgliſb can now be ſaid to be different Nations. 2. That Senſe was 
not ſo much for the Honour and Extent of the Chriſtian Religion; and the Fews might 
have looked upon Tertullian as a Juggler, for making one Nation appear two. 3. Our Senſe 
agrees better with Bede, who aſlerts poſitively, that from Reudass Time, the Scots made a 
third Nation in the Ifle of Britain, with the Britons and Pits. 1 0 
De nne Marcellinus, who wrote about the Year 360. tells us, that the Scots and Pitts 
 Conltanii harafſed the Country: But the Biſhop unjuſtly adds, that then they firſt haraſſed it. But 
—44 2 this cannot be, for Ammianus ſpeaks of their Fear 'as occaſioned by A Tra of bygone De 
nnz Scot” feats; and this he elegantly expreſſes by the Words gy præteritarum cladium, which 
que gerte fs ſhewWs that theſe he yon of in 360. were not the firſt of many Overthrows that the Britons 
8 cots and Picti, and ſo our being here maſt be much ancienter than the 


quiete,,ondi tm is had got from the ( | | : n | | 

« ieee, 360. And our having fixed and known Limits, demonſtrates to all who nnderſtand the 

$+ imlicaret fr: Roman Antiquities, that we were then a fixt and ſettled Nation in the ſame Iſland with the 

Tannen cles Roman Provinces of the Britons, the Sea or any Part of it being never ſignified by the 

en SPST. Wal... e are ne nne N 

Lid. a ad J f St. Jerome in his Epiſtle to Fovian, cites Porphyry who ſived in the third Century, un- 

der Dioclieſan, and ſo above 200 Years before the 503. His Words are, Neither Britain 
A Province fertil of Tyrants, and the Scotiſb Nation, and all the barbarous Nations dwel- 

Cie p. ©* ling around the Ocean, knew Nee and the Prophets ”, By OO; Nations Ver 

| 744. 4 B. underſtands not the Scythians, but the Scott, becauſe they are in this Place joyned to Þri- 

MW | tain : But, tho* both he and the Biſhop of St. F/aph would apply this Citation to Ireland, yet 

l -d. this Gloſs is moſt abſurd; for bythe former Argument, the Word Scots ſhould be applied 

«= f i, to us, for we are Joyned to Britain, but Ireland is no more joyned to Britain than Sey- 

| mg wen thia. And the ſame Jerome, in the next Citation, calls the Scozs a Nation of Britain, where | 

w= de he ſays, * that ben be was young, he ſaw the Scots a. Nation of Britain feed upon Man? 

ws ni Figſh, From which it is clear, that the Scott at that Time dwelt in Britain, which NOS 
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this eating Man's Fleſh be thought iu han Reflection on the Nation; for certainly theſe 


lonies, the Empire of their whole Nation, and 


clear, that the Scots and Picts fought joyntly againſt the R 
no poſſeſs; that the Walls built by Adrian and Severus, 
them; that Complaints were made to the Romans by the 


which Points prove, that they were equal in every Thing, and w 
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ry n ith + Bede, who! calls the Scots the third Britannick Nation, And this is fur- , Pref Libs is 
ther heated bh aſſerting, that Pelagtht was of a Scotiſh Race in the Neighbourhood of 
Britain ; which proves cledtly, as the Jearned + Barone obſeryes, that there were Scots + Tom z. f 
then in Britain, who were Chriſtiaris, eſſe how could they have been Pe/agians? Nor can 


e been ſome Rogues who have fled dut of the Nation, becauſe they knew they would 
wok been puniſhed for this Crime. Not Gn their eating Man's Fleſh in France bacharged 
on us, but on the French, where this is ſald to be ſo publickly done, that St. 9 could 
have ſeen it; and there is no Hiſtorian that ever charged this on our Nation, nor any 
Part of the Iſle; even in our moſt barbarous Times: And if it had been any ways com- 
mon, there would have been a Law made againſt it; and Boethius relates, that there was 
one mean Man guilty of it, who was thereupon executed exemplarily, And in what Na- 
tion are there not ſome Monſters? — 8 » eee 

Ano run of the reverend * Fathers of the primitive Church, enumerating the Nati⸗ * Fyiphanius 


" | F | f * in Aucherato. 
ons which were deſcended from Japhet, mentions the Britons and Scots; whoſe Iſle is Bri- Pa 12 4 


1 Britanni 
Scoti quorum in- 


tain : This ſhews, that there were Scots lviug in Britain in F Time, and ſo he 
m_ not only our Antiquity by his owti Authority, but confirms. an 


Orea, who anno 417. ſays that Severus thought Fit to ſecure that Part of the Iſle which a, tema” 


be had, by a Wall from the other unconquered Nations, and that we and the Pifts were theſe Tre on 
unconquered Nations, appears from + Bede, wherein he deſcribes theſe very Actions, in theſe pov. 
very Words. And all theſe Authors agreeing with Bede, and writing of the Times Cv Sand 12: 


wherein themſelves lived, are ſufficient Teſtimonies, according to the Biſhop's o ſtrict- 
eſt Rules: And they clear, how unjuſt the Biſhop is in leſſening Bede's Teſtimony, when 
it makes for us, by ſaying, „ he ſpoke then according to the Times wherein theſe Ai- 
e ons happened ”: For we ſee, that they who wrots and lived in the Time of theſe ARti- 
ons agree fully with him, as they ſpeak clearly for us. 


Ha vin thus clear'd the Antiquity of our Kings and Nation, from the Hiſtorians both geg. vl. Peet 
within and without the Iſle, I now proceed to clear theſe from the Principles of ſound Rea- om Reaſon- 


ſon; as to which, let us confider, that it being acknowledged by Uſher, and the Authors he 


_ cites, that Ireland was peopled by the Scots, before Julius Cęſar's Time, and by their own 


Authors whom that Biſhop cites, wey are ſaid to have been ſo ancien y there, that we do 
not know how many Ages they po 0 that Iſle before Juliu Ce/ar ; and they being a 
very broody People, as all northern Nations, and. particularly they and we are, could not 
but have multiplied ſo exceedingly as to need Relief and Evacuation by Colonies, And it can 


never be pretended that the Tri did ſettle any other Colony ſave in Britain, tho' it be un- 


deniable that all thoſe northern Nations were ery defirous and concerned to extend, by Co- 


ereby the Poſſeſſion and Property of ever 
particular Man in it. Nor do we ever read, that the riſh had any Wars With Fran on, 
whereby they might have either wanted Men to ſend. into foreign Colonies, or hayo been 
forced to keep them at Home for their own Defence, Whether then are our Hiſtories more 
probable, which make this Colony to have come over before Julius Ceſar? or the Biſhop 

of St. Aſaph's Account, who niakes us not to have ſettled here, till 503 Years after Chriſt? 

And tho'I eſteem the Iriſb, yet I muſt remark, that our Humour differs ſo much from theirs, 
that it may from thence appear, that we ſtayed not long amongſt them, and that we came 


from thence very early. 


2. B v all the Tract of the Roman Hiſtor ies, as well as by Bede, Gildat's, and ours, it is 
omans in this Country. which we 
were built here to defend againſt 


| the Britons of them, and that Succours 
were craved againtt them; that the Saxons were called in to defend the Britons from the 


Satiſh and Pi&iſþ Incurſions; that they were called joyntly, unconquered Nations. Al 
hy not then in their bei 
equally ſettled here? And therefore, except it were clearly Drove that the Scots 556 85 
ſettled and fixed here, as the Pic were, and that there were Authors produced, who li- 
vingin theſe Times, declared, that in the Year 503, the Scor / were firſt called to defend the 
Pitts, as the Saxons are clearly proved to have been called in againſt the Srots and Pick, in 
the Lear 449. very near to the Year 503, which is ſaid, by the Biſhop, to be our Entry, it muſt 
neceſſarily concluded, that the Scot / were here at the Time wherein all theſe Things 
* 0 hel joyntly with the Fey een, l ts abt thr ate ba the” 
Tur third Argument ſhall be, that it is undeniable that the Scot / and Pj&s were ſuch con- 
ſtant and formidable Enemies, that the Rowan; and Britons, = 1 ne 


Part of this Iſle, were forced to build two Fences againſt them; the firſt betwixt 9 | 
Solway, which was called Adrian Wall ; and the eee by 2 who: 1 8 


the Roman Conqueſt, built a ſecond EA Forth and Clyde, 
IN e cc e 


having enlarged 
and called it by his own Name. 
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e explains what was {4 Bran- 
rmerly urged from Jerome, in whoſe Time he lived, and to whom he wrote Letters. f At- 26- 
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How then can it be imagined that the Scorr did not live on the other Side of 
for if they had lived in Ireland, the Wall had not been neceſſary or n Mc 
This common Senſe would declare to a Stranger, upon firſt reading the Story; and muck 
more ought it to be believed, if we confider, thut i the Scors came from Treland in Curroch 
as the Biſhop of St, Aaph gy from Gidars, then they might have landed 


ton / Side of the Wall, nay, and which is more, they could not conveniently — EA 


the other Side, except they had gone too far about, and ctoſſed a very broad and dangerous 


Sea. | 
Tuc People come once ot twice from a foreign Nation by Sea, to rob and pillage + 

it fo againſt Senſe to think, that for many Hundreds of Years, whe Iriſh would Bae ee 

over to make War againſt ſuch powerful Enemles, and return once a Year. And it ap. 

ears clearly that this was a conſtant War from before Julius Ce/ar's Time, for above 600 

Years; and in thoſe Ages, it is known that there were hot very convenient Means fallen 


upon tor tranſporting Men, much lefs Armies, they having only Currochs, as the Bi 


0 * Aft þ himſelf acknowledges ; and theſe are a miſerable little Kind of ſhapeleſ — 
made of L 


ather, ſtretcht upon Timber, as we find them, and the Iriſb Sea eſeribed 
* Solinus who lived near theſe Times, and writes, that mare quod Juvernam & Britannia 
interfluit, undoſum & in mietum toto in anno, 1 ſtivi- pauculis diebus eff navigabile ; navi. 
gant autem viminei / alvers, quos circumdant ambitu tergorum bubulorum : And how theſe could 
tranſport an Army every Year, to fight againſt ſuch powerful Enemies as the, Romans and 
Britons, and how they could carry back in them the great Booty orthy to be | fought for, 
eſpecially over ſuch broken Seas, that are yet terrible in the beſt Seaſon, to the beſt of our 
Boats, and the ſtouteſt of Seamen, is left to be confidered by eo? ana, = or diſintereſted 
in any Meaſure ; eſpecially ſeeing they behoved to return in the Winter Time, tor it is pre» 


ſumed they fought all Summer; and even then, they had not the chooſing of their own fair 


Weather, but ha wy Reaſon to be afraid that they would be chaſed away, as Robbers uſu- 
ally are, and as the Biſhop of St. A/aph aſſerts they oftentimes were. But as all this is 
ablurd and incredible, according to the Bithop of St. Aſaph's Hypotheſis, ſo it is moſt con. 
ſiſtent with ours, in which we aſſert, that the Scots ſettled on the other Side of Clyde, from 
which they might come every Near; which agrees alſo well with Bede's ſaying that the Salt 
ſettled ad partem REINER nu, Acluith or Dumbriton, a narrow Sea, and called one 
coticum by the Engliſh Authors, and particularly by f Holinſbed, 4 Majur, 
and v Polidore, and was ſo deſigned in the Forms of holding Circuits, as is clear by the 4 C ap, 
of the Laws of King Malcolm II. and by the 5 Act, Pari. $ ames II. And fince, in the faid 
Laws of Malcolm II. who reigned anno 1004. the Frith of Forth is called mare Scotia, the 


Sea of Scotland, and that is mentioned as a Law in old Obſervance, it muſt be concluded 


that this Country where we live, was called Scotland long before the Year 1000. as Biſhop 
Vſher aſſerts. For fince Tacitus and Bede ſay, that we were incloſed by that Sea, and the 

all,as in an Iſle; it ſeems that this was called the Sea of Scotland then, it being our March at 
that Time. Nor are theſe Friths improperly called Seas, being 40 Miles broad in ſome Places; 


and this alſo agrres with our being ?ranſmarini, or on the other Side of the Sea (which are 


the Words uſed in the ſaid Statute ) but not out of the Iſle; and it is ſtrange that the V/. 


goths ſhould have ſettled in France and Spain, the Ofrogoths in Italy, ſhortly after they had | 
made their Inroads, and yet we ſhould have returned yearly for above 600 Years, not- 


withſtanding of the former Difficulty, 


4. Tur Scots coming over to this | Iſle, could not but know, that the ſouthern Parts of 
it were very rich, and the People there very cowardly, even to Admiration, as the Biſhop 
of St. ap himſelf relates from all their Hiſtorians : And there was Place enough for a Co- 
lony of them in this Iſle, or elſe how could they have antes themſelves after, when the 
Pitt / became more numerous? and both the Scots and the Pitts had good Reaſon to ex et 
every Year new Additions of Land. And it is probable, that our Anceſtors being a Colony 
of a more ſouthern Nation, Strangers in Ireland, and but lately ſettled there, left their Con- 


finement in the Iriſh Iſle, as ſoon as they could, to enlarge their Victories and Poſſeſſions in 


+ End, L» 


this larger, and which afforded greater Glory. How then can it be imagined, that they 


would not have ſettled a Colony here, which was far leſs dangerous, and more noble and ad vau- 
tagious, than to be conſtantly robbing for ſtall Booty, to the Danger of their Lives? But that 
they fought for Land, and not for Booty, is very clear, not only from the Practice of others 
but fram Sabellicus, . in dies id malum augebatur duarum gentium audacia, appareo- 
que brevi rotam inſulam tenatam iri, niſi ejuſmodi conatibus mature iretur obviam. | 
5. How is it imaginable, that the Pi&s (finding themſelves in ſo great Danger from the Ro- 


mans and Britons, the one very conſiderable for their Valour, and the other for their great 


Numbers ) would not have intreated the Scots to ſtay conſtantly with them ? for tho a 
had been equal to their Enemies, when the Scotrand they were together, yet they coul 


not be but much inferior to them, when the Scots left them once every Year. 
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Is the 1riſb had conſtantly fent in Auzillarles to affift againft the. ge ar, it 18 not to 4 autos, pig 
e 12 the Romani would have reſented on” ury agaluſt the Kingdom of Je- 135: ., 1 
land, which they never did, except once when the 17% gave the Scout, 1 55 endea- f chi, par- 
vour ing to re-eſtabliſh themſalves after the Expulfion of” Kugerius. And if this'War had 54%; 
deen carried on by the Kingdom of Ire/angz and not by the Scots in Ip We had cer- from pig 249 
tainly heard, that the Sing of Ireland had been mentioned both in the Roman, Engliſh, | 
and our Hiſtories : For it is not to be imagined, that ſo Tong and fo great Wat could © 
have been carried on by the 19 . 54 without the Canſent of the King and Ing m_* 
J. Is they never had been called in by the Pick, to a as a Colony, till the Saxons Had 
| beat the Bricons, who had lately called them in to their Afflſtance, how is it imaginable to ,; 
think that the Pitts would have called them in as Auxiliartes at that Time? having fo #*: 
lately 4 how dangerous Auxiliaries might prove, eſpeclally conſider ing, that the Scots ba | 
been uſed many hundred Years to Robbing, as the Biſhop of St, 4/aph would have us believe, . 
aud that they were a Part of a numerous near Nation, from whom they might expect fad: hujuſmedi efette 
denly great Sap ly, or that they would have not only run this Risk, but have divided with -le, 
them their little Country, and yet not have employed their Affiſtance, for the 1 r Which 8 fg os 
they called them in, For the Biſhop tells Us, that the Scat, did nothing or 10 Years 71 751... 
e e o ↄ TD Prot eee 
8. Ir cannot be denied, but that about the Year 992, f there was a League entred into cherte fe 
betwixt Charles the Great, called Charle Majzne, King ot France, and Emperor of the Welt, mike an . 
and Achaius King of Scotland, called by all the French Hiftorians, the famous Alliance: In — 4 
which the King of Scotland did ſend over 4000 Men to the Aſſiſtance of Gharler the Great; gaz gez. 
and this is teſtifled by 5 Equinardus who wrote the Hiſtory ot theſe Times, and was mity of chat 
Secretary to Charles the Great, and who is cited by Vper, at which Time the King of Scot- Pile Mo: 
land ſent over yery many famous learned Men, who founded the incomparable Univerſity Emperors of 
of Paris, All which is clear by 


Conſtantinople, 
in that King's Life; From which I raiſe three Arguments, 1. How can it be imagined, 1s: of 114i 


£ 8 


* Favin in his Theatte of Hononr, and T Pantur Aimilins Tai, the 
and Callicis, 


that if the Scots had not ſettledin a Colony, till the 503. that their King could have been fo with the Kings 

famous, that in about 280 Years Time, this ſmall Colony, which the Bibo of St, Aſaph re- : kur lib. . 
reſents to have been but pilfering barbarous Robbers, would have become ſo fatnons, that pag ful t 

| Charles the Great, then Emperor of all the weſtern World, would have entred in a League this Alliance | 
with them, eſpecially ſince they had. not, for 100 Years after their Settlement, done any Vw in Cg. 
memorable Action , as the Biſhop of St. L/aph alledges ? 2. If our Kings and Nation had dan ger 
only then Dalrieda, or the Kingdom of Argyle, as the Biſhop contends, how could this Amballador, 15 
Prince of An le (which is, after all Improyement, but an Earldom) have been worthy, not ther ce der 


only of the Alliance of the great Emperor of the Weſt, but to ſend 4000 Men, efpecially Ks le, 
bay ng ſuch dangerous Enemies at Home, and being himſelf but a er, cated . 


into a foreign Iſland, and living in a ſmall Part of the Iſle, with the Pitt / the more power- enpned ln. 
ful and ancient Poſſeſſors: Andthat there were 4000 Men ſent by virtue of that League, is Leaning, cl. 
clear, not only from Ferimundus, out of whoſe ſecond Book Chalmers cites the whole League, „ 
but by Sanſabiꝝ an Talian, who writes the Hiſtory of the Daglaſſi, or Scoti, whom he de- ite 
rives ſrom William Douglas, who was Lieutenant at that Time to Prince William, Brother War dem to 
to Achaius, And which Say/avin cites another, vis, Umberto Locato, more ancient than . 
himſelf; And this is ſo far acknowledged by the French Kings, that upon it we got very great Teer 


Privileges in Fraxce, and all the He in Euro he wie flared 
r 40 Ye ITS ue the. ons Thane Thane 
9. How can it be conceived, that the Scots could in ſo ſhort a Time after their Settle- d 
ment, have been able, without any Help, to extirpate the Pict/, who muſt be preſumed to Hamed Sola 
have been very ab, having been fo long ſettled in this Iſle, and having poſſeſt in effect, both by Nitin 


all that we have now beuorth Forth, except the Shire of Argyle? if we believe the Biſhop n{Firname, 
X | | Clemens, © 


EN HIS... 3 Fe. W 
Ov a Tradition is fortified, and the former Authorities cited by us, are cleared from the Hass ale Cn. 


receixed Laws of our Nation: For firſt all our Hiſtories bear that after King Fergus eee. 
Death, the Nobility finding his Son too Youngs and the Wars in which the — enges tee 
very dangerous, they declared that the Uncle ſhould govern: And which Cuſtom conti- Sen, 
nued till it occaſioned many bloody civil Wars betwixt the Uncle, and Wepheus; $9 ge. 
and therefore f was juſtly a rogated by a Parliament holden by Kenneth III. which Kenneth '& inrimis See- 
UL reigned anno 90. And it were very ridiculous to think, that fince theſe Matters o . 
Fact are tue, vis, that there were bloody civil Wars betwixt the Uncles and the Nephews, l. 
and that all this hath been much debated in poſterior Parliaments, betwixt ſuch as wete for the # Pug: 24 & 
Crown, and ſuch as were for 2 Elections, without ever controverting the Truth of 1% bes, 
| —5 or 4 * agg long b kde . | yo Apprehenfion of ſuch a Debate as Buchanan Page 
5 N o that all this was a mere n, calculate intaini iquity which f L Page | 
Was never controverted. ns | A ans Re: Donne Wa 2 05 
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Ir can, as little be denied, that there were Laws relating to the merchet+ muliertm, e 
many of our old G relate e and Bicharger bine are eotpotatec ey 
0 ore ms N ow 75 fa, art $ A. and rey” 55 THe ene Malern 

5 ertaſter abrogated b Is Maicolm Carmmore's Law, many hundred Years be 
bk Rarting of this Debate 3 bd that fh 410 20 ee 
£ at yr. Baker, and others within the Ile, but even by Jun and Ferpme, + Ce. And that t e 
> to pore Laws Were made by Evenu III. who lived twelve Years before Chriſt, is a Part of the fame 

when Tradition, and o ate but 
12 


3 
t this, be believed, ſince Laws are one of the probableſt Mes. 
ws 6. imaginable for preſerying Tradition “. By the Laws likewift of Malcolm if who —— 10 
& 7 hs g's 100 f. the Frith of Forth Is called mart Storte, of the Sea of Scothind, which Ro 
„ 6p] 4 ſtrates, that be N Year 1000. Our Country Was called Notia or Kotland, and confirm 
une and clears all that is ſaid out of Bete: And as this Nane of the Koriſd Sea, is look. 
ed upon there, as a Thing very old and acktiowledge 
many Ages, as is evident by King James II. his Laws abovechted, 

Ia reſolyed not to mention the Biſhop's ObjeQions againſt our early Converſion, hut 

1 find it ſo clear, that we were converted to the Chriſtian Faith, before the Year $04, that 

there reſults this concluding Argument from it, to prove that we were ſettled before that 

Time : For if we were a Chriſtian Nat ion converted here before that Time, it follows 
neceſſarily, that we were a Nation ſettled here before that Time, ſince a Nation is (aid no 

where to be converted, but where it is ſettled; albeit ſome Perſons of that Nation, may be 

faid to be converted abroad, and that this Part of the Iſle which we now inhabit, aud that 

People from which we are deſcended, were Chriſtians before that Time, ſeems to me 

very evident, from the former Teſtimony of Tertullian, who wrote in the End of the ſecond 
Century, to which I refer my Reader; and tho' Tertullian lived a little before King Donals, 

t the Anſwer is apparent, vis, that the Nations were otdinarily cotiverted before the 
Kings or Magiſtrates : And 'tis indeed very probable, that the Chriſtians who were petſe. 
cuted inthe ſouthern Nations, would flee from their Perſecutors the Roman Emperors, 


v 


and where could they ſeek Refuge ſo reaſonably as in that Country, and amongſt that Peo- 


le which had never ſubmitted to the Roman Empire? And it being acknowledged by the 
earned Uſer, and St. 4/aph, that Britain was converted in the firſt Century, its ery 
reaſonable to think, that the Chriſtians who had fled to this Iſle from the Perſecution of the 
Romans, would have Very probably ſheltred themſelves here, where the Romenr had no Power; 
for though it be not proved, that the Roman Perſecution reached to Britain ſo early, yet 
certainly they who fled fo far from the Perſecution, would not think themſelves very ſe- 
cure within the Dominions of the Perſecutors, and would have ſecured themſelves by a few 
more Miles from ſo dreaded a Danger. As alſo, it ſeems very improbable, that ſince the 


Chriſtian Religion ſpread. from Fera/alem to Britain, in leſs than 100 Years, that it would | 


have taken above zoo Years more, to reach ſo few Miles, as are betwixt the Britiſ Patt 

of the Ifle, and Scotland. It is alſo preſumable, that the Draa having been ſo prepared to 
receive Chriſtianity, by their excellent Principles of Philoſophy, and their Severity of Life 

formerly mentioned, Which did not contradict, but illuminate the Chriſtian Doctrine, they 

f Lib x. cap- would have both been eaſy to be converted themſelves, and ready to have converted their 

oe | LA » | Vp | 1 

Ion. g Edit. former Diſciples, and the People who admired them. I might here cite many Authors, but 
Col. pag: L fix upon f Bede, who aſſerts poſitively, that Paſladins was ſent in the eighth Year of Theodes 
2 igiter ever» fag junior, that is to ſay, in the 43 L: ad Scotor in Chriſtum credentes, by Pope I gy) as their 
dee, ge firlt Biſhop, and that Bede wrote of us, as the Scots, is formerly proved ; and tlis Miſſion of 
maxim 19%, Palladins, falling in the Tract and Series of the Actions aſcribed by Bede to us only, it is in- 
Pops promenE- Conſiſtent with common Reaſon, that the Things before and after, and the Things related in 


wt emp en the very Chapter, ſhould be only applicable to us, and yet only this ſhould not, albeit our own | 


ew ell Oh and foreign Hiſtories apply the ſame to us, As to foreign Hiſtories, I ſhall only cite aro- 


Niani , extenns 2 Wo Php | 
Chriſti —_ nius, who, becauſe he made Eccleſiaſtick Hiſtory more his 'Task, than St. Aſaph, and was 
Faris vw more diſintereſted, is therefore more to be believed as to this Point. 


wntes, . 'T'x18 great Antiquary þ tells, that the Scots who had firſt received the Chriſtian Faith 
Dee from Pope Pfr, and their firſt Biſhop from Pope Celefine, were become the chief of all 
Mut Chriſtians, from being amongſt the moſt barbarous of all Nations, having formerly ſaid, 
ee that all conſent that Palladras was their firſt Biſhop, and for which he cites Teer, a5 he 
*Num.q. does Tertullian; Jerome, Sedulinus, and others, for our being Chriſtians under Pope /ior, 
ms ken ſaying that + they are not to be refuted, who aſſert our Converſion under Pope 72. but 
riſice Soros * is moſt poſitive as to Patladins : And whereas it is pretended, that Proſper's Words are 
ee not applicable to us, fince he ſays, that Palladin made the barbarous Iſland Chriſtian, and 
dard ede, OUT Scotland is not an Iſland. * RY nm. 
77 To this it is anſivered, that our Part of Britain was, by Tacitus and Bede, ſaid to be fe. 


2705 . duced into an Iſland, by the Roman Wall from Sea to Sea; and * Bede in other Places of his 


Lib. 3. cap» 11: 4 | | * | . | . 1 Gloſs is to | 
e ls, Hiſtory, calls us therefore Iſlanders. Baronius alſd applies this to us, and ſo this 
&e- Lids: be moe to that extravagant Gloſs or Reading, cited by the Biſbop of St. 4/aps, my 


cap · 2. ecel. 


ere were ſuth Laws, is allo 'acknow aged, not ＋ by 


„10 itis continued in out Laws for 
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bv of a Manuſeript of Wenniu, wiſh: of Palladius epi/copite primitur u Ceeleſtino ad 
| —y Ny 1 for * ofily differs from Bede, the far mote ſeurned, an- 

_ <ents and credible Author, but it is improbable to ſay, that a Biſhop Was ſent to thoſs 
which wete to be converted, ſeeing Con vei flon uſeth to be i and Mifflonar lies, 
and when the Church is gathered, the Biſhop, is ſent : And this Gloſs contradiets not on,, 

-oftiton Senſe, but + ta Viennen. and“ Mur ian, who both uſe Bede's owt Words, ad Sco- þ hit. 6 
10 i Chriftum credenter, And what is (aid of the Converſion of the Sets and T If by St. 

Nitian, Palladinr, and Columba, to make out Conveffion to be later than Tertullinm mate it, 
vis, in the ſecond Century, muſt be interpreted of our fuller and ſoutider Converflon from 
Paganiſm and Pelggiani/in, and of our being conformed to the Romi/s Church and Rites, 
which the Authors of theſe Times confidered as the only true Convertion : But to makethis 

dur rt Converſion, were to contradict Tertullian, Ferome, and the learned Baroninr, as 
well as all our Hiſtories. The f Magdeburgian Centuries do poſitively agree with Haroni- ru. 34 | 
n and our Hiſtory, in this bur Antiquity 3 and ſo having for us the gteateſt Eccleſiaftick * 
Antiquar les, both Proteſtant and Papiſt, we need not condeſtend upon particular Authors, 

daes eing the Standards of Eecleſiaſtick Hiſtory to the Profeſſors of both Religions: And it 
i range after all this, that a Churchman ſhould ſo poſitively contradict what the Antiqua- 
ties of both Churches have ſo 3 alletted ; tho' if there had been any Thing wheres 
in they could haye contradicted one another, they would certainly have differed — _ 

T4 at Donald then was our firſt Chriſtian King, anno 203, and Palladius our firft Bis 
ſhop, anno 431. ſeems moſt fully proves! For theſe being Matters of Fact, may be proved by 
' Witneſſes ; and who are better Witneſſes, than the many Hiſtorians of the Country where 

the Things were tranſacted? eſpecially ſince theſe were Matters of great Importance and 
Nototiety, which the Monaſteries, whoſe Faith is followed by our Hiſtorians, could not but 
know beit of all others, and in which they durſt not cheat of forge; becauſe the Annals of other 
Churches would have contradicted them, whereas they ate confirmed by them. And theſs 
Things fell out when we had the Help of Letters, atid ate agreeable to the ſound Rea: 
ſons aboye related, tho' the Converſion of a Kingdom be a Matter that could not be un- 
known, and no other King but Donald was ever recorded to have been the firſt Chriſtian 


r A ; | 27 Eg CE . 
5 T: uA Palladiu was ſent to the Scots in Britain, and not to the Srots in Ireland, appeat 
further from theſe undeniable Matters of Fact, vis. that Pope Celeſtine did ordain, and 
ſend Palladins anno 4; t. that the ſame Pope Ge/e/tine ſent St. Patrick to Ireland; that St, 
Patrick's Miſſion = have been before the fixth of April 432. is alſo clear, becauſe Ay i 
tells, that Celgfine died that Lear; and the Roman Pontifical tells, it was on the ſixth 
of April that Year, From all which the Biſhop did ſve, that Palladiur's Miſſion muſt have 
been to the Scots in Scotland; elſe Palladius had been firſt Biſhop of Ireland, and St. Pa. 
trick needed not have been ſent into Ireland, ſince Palladius was ſent there but the Yeat 
before. To reconcile which real Contradlictions, St. Aſaph makes up a laborious Hypotheſis, | 
and ſays, that Pa/ladius was indeed in Ireland, but finding he could not e he was 
upon his Return to Rome, but died in or near the Bounds of the Pi&s, the fifteenth of De- 
cember, $I: So that St. Patrick,who lived in Britain, could not but have known his Death, 
and had Time enough to go to Rome, and be ordained - Biſhop for Ireland, and go 
to that Kingdom, and there finiſh their Converſion, which Palladius had only begun 4 and 
ſo St. Patrick was called the firſt Biſhop, All this Hypotheſis is almoſt impoſſible, though 
$900 Palladiurhad ſooner and deeplier deſpaired, than a Saint ſhould have done, efpecial- 
in the Converſion of a whole Nation; and though he had pofted faſter for a Benefice, 
than holy Chnrchmen did in theſe primitive Times; yet all this was founded upon Pal- | 
ladius's having died the fifteenth of December 431. And the only Proof adduced for this by St. 
4/aph, is, Baſeur deſcrip, 146, near the End; and yet in that ſame Citation it is poſitive- | 
1 aid, that Palladius was ſent to Srotland, and the particular Scoriſh King is named; and 
aleus adds, that Palladius claruit anno virginei partus 434. he flouriſhed in the Tear 434. 
and ſo he died not in the 431. And not content with this, Baleus goes on, telling, that 
oft multor pios tandem ſudores, & religioſa exercitiain Fordono vice Merniæ felicem hujut 
_ vite ſortitur off, exitum, which, is in our Scotland, and in the north Part thereof, very far 
out of the Road from Tre/and to Rome; and where we have St. Paal Church and air; 
and with us he is named our firſt Biſhoꝑ to this Day, but was never named an Iriſh Biſhop, 
until St. 4/apþ made him, by a ſtrange. Word, firſt, . Omination Succeſi, as he fays, tho” 
25 he. hot a N l 175 Ne i hen * . 8 1o ſoon, and if the Time 
det his Death is not proved, why might he not have. bapt arvanus and why ſhould our 
Beethins be hectored for firing, that Palladius bavtized Tarvan : 


et I impnte not this 
do dt. 4/aph's Miſtake or Ignorance, but it is an elaborate ae to 1 * all he 


unanſwerable Authorities, proving that Paladins was ſent to us in Scotland, in the Year 
431. and ſo before the Lear 503. in which St. Aſaph ſage we ſettled firſt in Britain. .1 Fall 
conclude this concerning Palladius with the 8 n r age 4 Doctor Hammonda learned and Epiſ- 
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conciling the ſeeming Differences between Bede, who ailerts, that Palladjus was 
Ch 
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* Lib» 3. 


copal Englif@Divine; + who in his Yindication of the Diſſrcaticns conterning Evi/to 


ladiu made allo the barbarous Iſland Chriſtian, lays down theſe three Concluſions, 
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ee 
rift, and Pro/per, who ſp ing of the ſame Miſſion, lays, thay. 


Ohriſtianity was planted in Scotland before Geleftine's Time, derived to them moſt oC | 


Scots believing in 


from their neighbour Hritons here, with whom they are known to have agreed in * 
g keepigg of Eaſter, contrary to the Cuſtom of the Roman Church, as * Bede ſays, 2 Ty 
this Plan 


tation was very imperſect, differing little from Barbariſin, and ſo reputed by Pro 
ſper, till the Coming of Biſhop Palladiut among them. 3. That even after that, they ro. 
tained the Uſage of Eaſter, contrary to the Roman Cuſtom, which fill refers to ſome rde 
Converſion of theirs before Paladins; and ſo it is evident, that in the learned Doctor 


Opinion, the Scotland to which Falladius was ſent, was ours, and that we were Chriffians 


before his Coming, tho* rude and barbarous, The Biſhop of St. 4/aph having 
frited from us into Ireland Palladius our firſt Biſhop, he proceeds to tranſlate Ampbib 
our firſt Charchman upon Record, unto a Shag-cloke, deſigning likewiſe thereby to prove, 
that Boethius our Hiſtorian is not to be credited, becauſe he followed their fabulous Je. 


thus ſpi. 
olug 


frey, who finding that St. Alban had, to fave his pious Gueſt, taken the holy Man's Habit, 


to the end he might be martyred for him, and as Bede expreſſes it, caracalla ejus induty; 
Jeffrey concludes, as St. L/aph alledges, that the Veſtment was e and 9 rey 
Pain made the Cloke a Man, Boethius made him a Biſhop of the % of Man; and ſ0 thi 


Coke was fitly ordained to be a proper Biſhop' for the Chapter of the Culdees. But this 


is ludere in ſacris, and to expoſe Kpiſcopacy it ſelf upon the Stage. In Anſwer to which | 


I call only offer theſe few Thoughts. 1. What Iotereſt had Jeffrey (who was a Briton 


to oblige the Srcors or the Tſe of Man in making ſo h-rrid a Lie? 2. It is againſt Senſt 
to think, that any Man, much leſs a Scholar, could have been fo groſs, as to take a Shag- 
cloke for a Biſhop. 3. If the Shag-cloke had been miſtaken for the Name of a Man, he ſnould 


have been called Caracalla, and not Amphibolus; for the Legend being written in Latin, 


 tlefian Perſecution, dt. Aban, Aaron, 


Jeffrey had certainly choſen the Word caracalla, becauſe that was the Latin Word, and w 
the Word ufed by Bede, and becaute there was a Roman Emperor truly of that Name, be- 
fore Bede and Feffrey's Time. 4. Bede relating to that Paſſage, tells us, that in the Dio. 

* and many others ſuffered; and why might not An- 
pbibolus be one ot theſe many that ſuffered ? And why ought Boethius to have been tax- 
ed for mentioning Anphibolus, ſince this was done long before him, by a Multitude of Z»- 
Zliſb Writers cited by Biſhop Oper, who derived his Birth from Greece, and deſcribes 


| the particular Actions of his Lite and his Martyrdom ; with which alſo the modern Es- 


T. Pag 28 and | 
"0 ter Teſtimonies, do far weigh down QOfher's Conjectures, that Amphibolus was not a 


gliſß Writers agree, as f Baleus, Holinſhed, Speed, all which Engliſh, and Thouſands of o- 


Man, but a Veſtment, from the Silence of Gildar, Bede, the Martyrologies and Breviaries 


of Salisbury, and Jeffrey, who do not mention him; for Gildas could not mention him, 


writing concerning the Conqueſt and Deſtruction of Britain. Bede tells the Paſſage relative 


to St. Allan; and albeit he names him not in the Diocleſian Perſecution, yet he tells, that 


many more ſuffered than the three he names. We have not ſeen the Martyrologies and 


Breviaries, nor does it import, whether they mention him or not: And it is not ſo much 


to?! be wondred at, that ſome Exgliſb Writers do not mention him, as that he is mentioned 
by ſo many, ſeeing he was a Greek, and a Biſhop in the remote Iſles of Britain, and in 
all b. Vs would have been buried under Silence, had it not been for that Paſſage with 
„ : / ¶ V. „ ¼ OBA ML 1 
- "Mr laſt Argument for confirming our Hiſtory ſhall be, that the beſt Criticks, Hiſo. 
Tians, and Antiquaries of other Nations, who had Occaſion to mention our Hiſtories, and 


_ Particularly the great Baronius, Scaliger, Salmaſrus, Lipfius, Carolus- & gonius, Favinus, and 


Sthers of che firſt Rank (too many to be named ) have paſſionately 


| | A ** in Eu- 


too, after Luddus pybliſhed his Objections again | Ul 
JeQions which are now urged, and which are treated with“ great Contempt by f Scaliger. 
Since chen chere is nothing now urged, that could have ccf 88 th 0 | 

Jearned and curious Authors, who could not hut have dfcoverd as ſbon ds St. Aſaph,that 
our HHiſtorians did not mention any Warrants which were written in the Time, or did 


* 
L 
* 


o defended our An. 
tiquity, and not only ſuſtained, but praiſed our Hiſtories: And fo the Arguments and 
Groinds whereupon I have proceeded, are rey afferted by the beſt Judges, and that 

| the ſame ; and almoft the very ſame Ob- 


e Obſervation ot theſe 


Contradic the Roman Hiſtory, or one another, I admjre why now theſe our Hiſtories mould 


be controverted. And'<h0" fomerhinit eight 
produce Manuſcripts unknown to theſe learned Cricicks; yet could they haye been ſo blind 


and ignorant ( efpeciaſly in that fübtil and laborious Age, wherein all Men were by 


tions are emulous of one another in M 


' * 
* 


noble Emulstion contending, who ſhould diſcover moſt! ) as not to hay e ſeen Defects: which, 


if they had been real, they had been Obvious. It is 35 very fetharkable; that ſince all Ne- 


atters of Antiquity ; yet they, by" coding to our 


>. 


Vol. II. 


Lines in Claudias to the Praiſe of Stilicho. 
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acknowledged: that ours was beyond all Debate, and to this Day none controvert 


it ( notwithſtanding of all the - Pains taken by Luddus, Cambden, and Ofber )further than 

to gratify their own Country. And therefore, as Cicero argues, that the Romans were the 
praveſt, becauſe every Nation commended them next to their own, I may contend, that we | 
are the moſt ancient, becauſe 3 Nation confeſſes us to be next to themſelves in Anti- 


uity: As ſome few Inſtances, I ſhall only cite Saxo Gram. Swaningius, Albertus Krantgi- 
5, who own our Name and Nation to have been before Chrift, though after the Danes, 


# 


bate, were it not that we ſhould both reſt in the Decifion of learn- 


ntroverſy: And where can we tind more qualified Judges, than theſe great Antiqna- 
Wo om | have named? But yet to ſhew how much 1 truſt to the Strength of that Truth 


which I aſſert, I dare appeal to Selen that Engliſhman, who was ſo affectionate to his Coun- 
tt, and that Antiquary, who underſtood beſt of all Mankind, the Antiquities of his own 
Thee, and even to him alſo, in his mare clau/um, written for the Defence and Glory of his 
Country, who, Lib. 2. Cap. 8. maris clauſi, has theſe Words, ſpeaking of theſe famous 


Inde Caledonio velata Britannia monſiro, 
—— Fotam cum Scotus lernam 


Movit, & infeſto ( pumavit remige Tethys. 


As the Palms and the River Tagus were peculiar to Spain, as the Ears of Corn and 
Ivory to Africa; ſo he would have it underſtood, that the Province of Britain had the 
Bea of the ſame Name peculiar thereto. But yet it is to be conceived, that the Dominion 


of the Romans was ſo limited in this Sea, according to their Poſſeſſion of the Shore, that 


they had little Power in that Part of the Britiſh Sea which bordered upon the Shores of 
thoſe Britiſh Nations, who were not under their Obedience. This is to be taken chiefly 
of the Triſh Sea, and the. reſt that lies North-weſt; for when the Roman Empire began to 
decline, not only in Ireland, but in the Iſle , Man alſo; and the other Iſles of the weſtern 
Sea, and a great Portion of the more northernly Part of Britain was poſſeſſed by the Scots 
and Pitt:; ſo that we have ſufficient Ground to 'conceiye, that they alſo had an ancient 


Dominion of their own in the neighbouring Se. e 
From which Paſlage I argue thus. 1. That Selden conſidered the Scott and Picts, as Na- 
tions not ſubject to the Romans, gentes 4ir (vis. Romanis) minime ſubjacentes, no man- 
ner of way ſubject to the Roman:; and looks on us as the moſt conſiderable of theſe two 
Nations, for the Words run, à Scotis tenebutur Pictiſque; and very juſtly, for we were 
able to defend them while they were juſt to us, and to extirpate them when they became E- 


nemies. 2. This great Antiquary aflerts, that the Scots and Pitts poſſeſt in Fiege Time, 
who was Guardian to Honoriut, and fo lived about anno 400. a great Portion of the 
northern Part of Britain, as well as the Je of May, and tlie reſt of the weſtern Iſles; and 
conſeqvently, if we poſſeſt them then, it cannot he ſaid, that we were only here by way of In- 


eurſion till the Tear 500. or were confined to Argyle, till after the Year 5300. às St. 4/apþ 


contends. 3. That we were not only poſſeſt then, but that we had avitum dominium, anci- 
ent Dominion, and had Right pri/co jure; and nothing is ſo inconfiſtent wich the be- 


ing Preprietors, as to be Robbers, coming only by way of Incurſion, and if we had the 
Dominion of our Seas Jure priſto, & per dominium avitum, and were ancient Poffeffors be- 


fore the Lear 400. we muit have been not only far older than the Lear 500.” but have e- 
ven been priſes incote; as Bede (Lib. 1. Cops 1.) ſays, before the Roman entred chis Ille, 


and ſo before Chriſt. 


+ Seldew alſo in the Tranſition from that ſecond to the third Chapter tells, after that he had 


ſpoke of the Scots Dominion of their own Sea, that he will tréat of the ſucceeding: Ages, 
and ſo proceeds to the Saxons; Which demonſtrates, that we were ſettled here before the 
Caron, though St. Jſaph makes their Settlement here more ancient than ours: And in this 


Dede agrees with Seiden, but both contradict St. Ch And loftly. This Paſſage cleats, 
e the Teftimonies not only of Claudian concerning Lerna, but even"of Tertullian, when. 
i 


_ of the Inhabitants of Britnin, not conquered by the Romany, and of Jerome ſpeak- 


ig ol Britannich Nations, Sen apphiedbic to us, and not to the 11h; and therefore I 
hope St. Aſaph will not take it il, 


-v 


natiquary to an intereſted Divine; as I would not be offended, if the 


| 2: iſhop of St. 4ſapb 
were preferred to me in a Theological Controverſy, . je 7 


| A xx firſt general Objection againſt our Hiſtories, is, 0 were not written by thoſe dect, Vit, 
wao lived in the Time, but more than 1400 Tears after the Things happened of which the Bihoy's - 
| TY D d d d d 2 ; 5 „ 


© Mezeray ſhortly after Pharamond, and St. 4/aph himſelf, who brings us in but 30 Years af - 
: Go CE 3 N that the wy of St. 4/aph and Iwill not agree well in the De- 
| of this D units 

133 who underſtood Antiquities exactly, theſe being the ſubject Matter of our 


'we; in a Matter of Antiquity, 4 5 an impartial 
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they wrote: And it were ſtrange, that if Gildas, who lived 500 Years before the eldeſt of 
them, could find no ſufficient Inſtructions, ſave from Foreigners, that our Hiſtorians ſhould 
have found ſufficient Warrants for an Hiſtory after ſo long a 'Time,. 
To which my Anſwer is, that our Hiſtories giving only an Account of one Nation, it was 
eaſier to find the true-and-fincere Tradition as to us, than it was in other Nations, where 
the Conquerors were not concerned to preſerve the Traditions and Records; and tho? | 
have made it very ys that this Iſle had the Uſe of Letters before, or at leaſt ſoon after 
we ſettled in it, and ſo might have preſerved the Story ; yet albeit our Hiſtory were only 
founded on Tradition, until about 600 Years after Chriſt, before which the Monaſtery ot 
ona, or Icolm-kill, was founded, that Tradition might have been ſufficiently preſerved for 
o few Generations, by the Means and Methods that I have formerly condeſcended upon, 
Nor can I ſee how the Origin of a Nation could not have been preſerved by thoſe who 
were of it, or how, being eſtabliſhed, it could have evaniſhed when People became more 
lite and curious. And after the Year 600. I have proved that our Hiſtorians might have 
een, and were ſufficiently warranted in what they have ſaid, by old Manuſcripts and Re. 
cords ; nor is there any Thing urged in this Objection: againſt us, but what might as un- 
anſwerably be urged againſt the Greek and Latin Hiſtorians, , A received Hiſtory canno& « 
be overturned, from what I have formerly repreſented, without Arguments which neceſſa. 
rily conclude that the Hiſtory impugned mutt be falſe, which cannot be alledged here, where 
the Warrants of the Hiſtory controverted, not only might have been, but probably were 
true, and are ſo far from contradicting other Hiſtories, that they are confirmed by them, 
Il defire alſo to know what old Manuſcripts and Records Luddus the Antiquary, fo far 
preferred to ours, had for proving that much elder Succeſſion of Hiſtory from Brutus to his 
own Time: And whereas St. 4/aph fays, that Buchanan ſhould not have taxed Luddus for 
deriving the Britons from Brutus, ſince he owned a Succeſſion of our Kings from Fergy;, 
there being as few Documents to ſupport the one as the other, ; 
To this my Anſwer is, that there have been very ſolid Grounds brought for ſuſtaining 
the one, which cannot be alledged for the other; and ours are adminiculated by the Roman 
Hiſtory, whereas theirs is inconſiſtent with it; for it is palpably inconfiſtent with the Ro- 
man Hiſtory, to ſay that Brutus was the Son of 4/canius whom he killed, for which being 
baniſhed from Italy, he came over to Britain, and that Britain was governed by Conſuls, 
which ſhould rather be laughed at, than confated. +, | 
Tux Biſhop is moſt unjuſt to us, in aſſerting that we have no Author of our own before 
Fordon, and that no Author mentions our Antiquity but ſuch as have followed Fordon, who 
wrote about 300 Years ago. For Fordon cites his Vouchers, many of which are extant, and thoſe 
who are loft, are proved to have been extant, Within the Iſle we could have no. Authors 
till there were Writers, and G#i/das and Bede, the eldeſt in the Iſle, prove our Antiquity, 
Without the Iſle none could know us, being ſo remote, but either by the Wars they had 
with us, or the Chriſtianity that was common to them and us. As to our Wars, all the - 
man Authors above related * of ns, Oro/ius about the Year 417. Claudian 397. Anni -· 
nus before the Year 360. Bede and Eumenius ſpeak of us as before Julius Ceſar, as hath been 
proved. All which we have collaterally ſupported by a Gradation of Eccleſiaſtick Hiſtorians 
abroad, and all our own Hiſtorians at home, Bede brings us to Reutherus, who was the fixth | 
King from Fergus I. and he living within 150 Years of Fergus, this ſhort Step may be truſt. 
ed to Tradition, though we had wanted the Help of the Druids, and Phenician Letters, for a 
Father might have informed his Son of ſo near a Lime; nor was this worthy of a Fiction: 
And I may modeſtly ſay of the foregoing Citations from foreign Authors, that if they be not 
| ſtrong enough to overturn the Biſhop's Hypotheſis, yet they are, at leaſt, as ſtrong as thoſe 
_ adduced by Joſephus in defence of the Jeb Hiſtory ; and yet all the learned World has 
acquieſced in them. Nor is there 75 Thing to be.concladed Som the Silence of damn 
_ nus and, Marianas: the eldeſt of our Hiſtorians, though, as the Biſhop alledges, they had cer- 
tainly mentioned our Antiquity if they had known it ; for 4damnanus wrote no Hiſtory fav 
of Columba; and Marianus, going to Germany when he was very young, could know little 
of ue, and mentions only the three Kings of Scotland, in whoſe Time he lived; and ſo 1 
this Argument proved any Thing, it would prove too much, for certainly we had Kings be 
fore theſe three whom he mentions, and theſe negative Arguments are of no Moment in 
5 Matters of ary and are juſtly reprobated by the learned Scaliger in his Notes on Ei- 
z Tux ſecond ObjeRion is, that our Hiſtorians contradict one another concerning the Ort 
gin of the Pic, which ought: to leſſen their Credit. But to this it is anſwered, that out 
Hiſtorians were not concerned to confider the Origin of the Picks, as they were to confider 
their own; and this Objection, ſubſumes not what is true in Matter of Fact: For our Hiſto- 
rians generally agree in the Origin of the Pi&#s, whom all of them make to be Scythians ; 405 
{ow aa though Fordon relates three different Accounts. of them, yet he does not. ſettle upon 3 
3715.5." Thing that is different from our other Hiſtorians, f 3s is fully to be fefn. 
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ert that King Donald I. was our ficſt Chriſtian King; whereas, in our Apo- 
logy againſt Edward I. of England, abdut the Year 1300. we aſſert the Tradition of a wonder- 


ful Viktor obtained by our King Hungus, againſt the Saxons, by the Relicts of St. Anaretp 
the Apo i 


ſtle, by virtue whereof the Scots firſt received the Faith of Chriſt. 
To which it is ſhortly anſwered, that ever Contradiction does not overturt the Truth 


| of a whole Hiſtory, otherwiſe'we need not be troubled to give any other Anſwer to the 
Biſhop's own Book; nor is this pretended to be a Cqntradiction amongſt our Hiſtorians, for 
they all agree that Kin Donald was our ' firſt "Chriſtian King; but in that Apology, which 


i alledged to contradict our Hiſtories, our Predeceſſots deſigned, as moſt Pleaders do, (and 


mis eloquent Author does in his Book) to mou their Point at any Rate. For anderſtand- 
award I. having, upon the Competition betwixt © 

| Bruce and Bahoh; interpoſed with deſign to make himſelf Lord Paramount of Scotland, he 

cauſed his Parliament write to the Pope, to whom afterwards he wrote himſelf, in whick 


ing whereof, it is fit to know, that King E 


Letter of his it is pretended that we were Vatſals to England, as deſcended from Albanatus 
the ſecond: Son to Brutus, 2. Becauſe ſeveral of our ings had become Vaſſals to his Pre- 
deceſſors in the Times of the Britiſh, Saxon, and Norman Kings, To which we anſwer in 


our Apology, that, without debating whether the firſt Inhabitants of the Iſle were deſcended © 
from AlbanaFtus, or his Albanians, it is afler ted that we came from Spain by Ireland, and bn. 
conquered the firſt Inhabitants ( for which we cite + Bede) and ſo, tho? they had been Vaſ- + Fido Reel | 
(als, we were free, not being liable to the Conditions of the People we conquered ; and as Cap. ag 
| ſuch, fought conſtantly againft the Brirons, who were forced to build Severars Wall againſt 
ns, And as to any Homage made by our Kings, it was either for the three northern Coun- 
ties of Cumberland, Weſtmoreland, and Northumberland; confirmed to us by the Britons, to 
defend them againſt the Saxons ; and thereafter again * confirmed by both Saxons and Britons, * So 


toaffiſt them againſt the Danes or was extorted by Force from one or two young captive Kin 
upon which heads the Popes had declated us free: Which Bulls Edward himſelf had rob- 


| bed unjuſtly ont of our Treaſure, with other Records, which he could not deny; but to 


cajole the Pope their Judge, they inſinuate, that tho? they were not Tributaries to his Holi- 


50% as England was, yet they ought to be protected by the Pope, becauſe they had been 
| converted by St. Andreu his Predeceſſor's Brother-german, St. Andretm having, in Hungen p 
Reign, obtained for them a Victory over the Saxons, and ſo became ſubject andiſubſeryvis 

e, in having converted the Saxons by Aidun, Finnan, and Colman. From this 

1 obſerve, 1. That we owned the ſame Origination there that our Hiſtorians = 
| do to this Day, and fo our Anteceſſors differed not from our Hiftorians; much lefs'are they .. - 
irreconcilable, as St. £/aph alledges. 2. That the Engliſh acknowledged us to be as ancient © 
as the Britons, they and we being deſcended from two Brothers, 3. That what we ſaid of - 

St, Audretv, muſt needs be upon deſign to have obliged the Pope, meaning certainly,eithet. 

| that we were then firſt effectually converted to the Church of Rome, from the oriental Ob- 
ſervations in Which we were very long very obſtinate, and that Rome conſidered that as the 
| true Converſion, or that; after that Time - we firſt became ſubject, tho not feudat 


is , 


ent to the b 
Matter of Fa 


Pope, as theſe forecited Words ſubjoyned, do inſinuate. But that our Converſion 


ogy; nor can this have another Meaning, for it is undeniable that we were Chriſtians 


before the Reign of Hungus, who reigned 800 Years. after Chriſt; and Colman, &c. lived =, | 
before that King. Nor was Ne our King, we being only Auxiliaries to him then, — 
pology, King Robert I. being crowned, and having de- 


feated King Edward at \Bannock-burn, where he gained a moſt fienal Victory over the Ex- 
ghſo, they then being low, made Application to the Pope, and de having Age u. by : 


a formal Interdiction, to purſue the Victory into England, the Nobility, to paclly that Pope, 


and to remove che Interdiction; at the Deſire of the King wrote a Letter, where | 
the Antiquity ofour Nation, and Religion, andRoyal Ls. mentioning A rs ras tae 
Hain, as our Hiſtorians do, with whom they agree exactly, at ex antiquorum geſtis AS Aris 


ons Dream, and that our Hiſtory is well founded on o 


hope that the one 


cexring whereof, obſerye, that the Biſhop ſays f he queſtions not the 'Pruth of any Thing zr, 

ed lajd to have been within 800. na Win 2 Years; baſe ſo it i. that ay OGG + Page * 
ing us to be ſettled here before the Lear 300 after Chriſt, for ſubſtract 2400 out of 16 _ 
Er | Lecce > en?” 


=... third er is, that our Hiſtorlans are contradicted by our own Anteceſſors, for 
our Hiſtorians al 
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Fun was more than 400 Years before the Saxons, is poſitively aſſerted in that 3 in 
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colgimus, ſays the Letter z which being prior to Fordon, 2m that all this was not For- ; 
] that our ] Records prior to Fordon. And  - 
laſtly, it appears that our Kings were not Vaſſals to England for their Crown, but only far 
theſe Provinces, as + St. Aſaph confeſſes, and as I have proved in my Treatiſe of Prece ency, f Poe 46 
abeit our Indepen 577 was as much controverted of old, as our Antiquity is now; and 
1 e will ſhortly appear as-unjuſt a Pretence, as the other is already con- 
{t to be. From this it appears, that there is rather an Harmony than real Contradiction here,; 
and that any ſeeming Contradiction, is far leſs than the real ones betwixt Bede and the Bi- 
ſhop of St. Aſaph and the following Contradictions wherein he differs from himfelf. For 
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( which is the Lear in which the Biſhop prints his Book) his Lordſhip can controve, 

5 Co except what was done within 284 Years after Chriſt z and yet he decries *= Than 
ans tor ſaying that we were ſettled here before the Year 503. and denies our being Chrig. 
ans for many Years after the Year 300. And to improve this learned Biſhop's juſt Concegi, “ 
I muſt remark, that all our Hiſtorians agree that Gregory the Great, King of Scotland,wy. 
died anno $92, added Northumberland to the Mer/e, and having defeated the Britons « 
Lochmaben, he forced them to renew their ancient League, and to confirm to him the f 
mer Right his Predeceſſors got from them to Cumberland and I ęſtmoreland, for aflifting then 

aint the Pi#s and Saxons ; which ſh&ws alſo what great Things we could do, not on} 
alone without, but even againſt the Pit. All which being ſaid by our Hiſtorians, not on! 

within the 1400 Years, but the 800, are not controvertible by the 1 Conceſſion; 11 

bete n therefore I underſtand not why he afletts * that we had nothing but the Kingdom of Ayl 

. before the beating and extirpating of the Picte, who gave us their Poſſeſſion beyond Dn 
15. he mY hive, Nor can I reconcile how the Biſhop aſlerts all alongſt, and particularly + that the 
Pitt had nothing beſouth Graham's. Dike, or the Frith of Forth and Clyde ; and yet he CON 

4 Page 136 felles 4. that amongſt the ſouth Z'j&s, there was a Monaſtery of St. Martin at Whirhorn, found. 

5 ed by St. Minian, in honour of that Saint; and hit horn is in Galloway, in the fartheſt ſoum 

rate ij · Point of our Scotland, near 80 Miles beſouth Forth, and himſelf alſo confeſſes * hit horn to 

e in Gallo ax. * Tt DB EO” | Wee 

-4 wg * TAU fourth ObjeRtion being, that our Hiſtorians have followed Je rey of Monmouth in many 
* © q ridiculous Inventions which were purely his own, and particularly in the Hiſtory of Bag; 

anus, who being Emperor, is by him pretended to have been killed in Britain, by Fulgenti 

us; which, tho Buchanan does not exactly follow, yet he ſtill makes Baſſianus to have been 

a Roman Lieutenant, and to have been killed in Britains; whereas it appears not from any 

Nona Authors, that there was any Roman Lieutenant here, To this it is anſwered, that 

no Man comparing our Hiſtories with Jeffrey of Monmouth can think ſo; for we bring 

net out Nation from Brutus, as he does, againſt common Senſe: And tho' Jeffrey telly a 

Story of Baſjianus the Emperor's being killed in Britain, which contradicts the Roman Sto- 

Nos «tiger ite Ty 5 yt Fur dom does expreily ſay, | It war noi that Baſſian us who was Emperor, but a Cap- 

Baff, Sf. tain tent here, and ſo. does not follow, but contradict Feffrey, And Buchanan, to ſhew that 

«5: »n pris he does hot follow him ( and he underſtood too well the Roman Story to do ſo) only 


onnt; Sever relatus, that there was a Baſianus Killed, which no Roman Hiſtory contradicts, and which 
alis jam tune 


1 ＋ is not to be preſumed Buchanan would have made, ſince there is nothing in it for the Ad- 
3 vantage ok bis Nation; and as it is probable, the Emperor would — ſuffered Ca. 
Gon? 1 rauſius to make ſuch great Preparations, without ſending a conſiderable Captain, eſpecial 
Gip- 4% ly ſince Eutropiug tells, that after many Wars attempted with Caranfs, he at laſt conclud- 

ed to ſend a Captain againſt him, without naming who that Captain was. It were a hard 
Thing therefore to conclude ſo great Authors were Forgers, becauſe they condeſcended not 
„ upon an Author for every indifferent Circumſtance z and the + Notitia imperii is fo fir 
Vid-Inftitad from having taken Notice of every Lintenant in a Legion, that I can prove by many Texts 
Trojel of the Civil Law, that even Conſuls themſelves have been forgot, when they were only tho- 
ſien to fucceed to thoſe who died during their Couſulſhip rf. 
Bor the great Objection uſed by the . our Antiquity, lies in the 4 6. ofthe 
Biſhop's firſt Chapter, wherein he aſſerts, that Ireland was peopled by the Scots, and was * 
the only: Scotland before theſe Times, viz. before the Tear 503. And in the 5 g. that there 
- epere. na Scots in Britain before the /aid Tear 300. And in the 6 and 8 F. that the Scots 
betwixt: the 300 and 500 Tears, were indeed here, but not ſetthd, and only by way of Incur- 
| ſion... And in the 9 f. he aſſerts, that about the Tear Soo. they firſt ſettled here, and cit» 
en the Kingdom Argyle. And in the 12 and 13 $, he aſſerts, that after the Tear 900.wt 
got Ls of the Country, and then only it came to be called Scotland. 4 
Fon clearing all theſe Miſtakes without Partiality or Humour, I hall ſum up my An- 
ſwers in theſe: diftint Propoſitions $v Go ORR: rang Fi 


owledged by our Adverſaries, that the firſt ſpe- 


* 


1. Ir is undeniable in it ſelf; and ackn 
bal beg. cial Names under which Zreland were known, was Ierna among the * Greeks, and Hiberns 
N og the Latines 5 both of which are, as T have ſaid, acknowledged by + Biſhop fr 
er. Mr fecond Poſition is, that before the Year 300. there is no foreign Author produced 
fiene 4 Ju. Hy either Nation, that mentions Scotia, Scots, or Scotice genrer, except Seneca, who men- 
ns Fabius tions the Scoto-brigantes,and Florus the Scotice pruinæ, and Hereſippus who mentions Sri, 
Erhelwardus and Porphyry who mentions Scorice gente. And tho' I have proved formerly, all theſe Ar- 
--» «i enim thors and Paſſages to be genuin, and applicable to us alone; yet, tho they Were onh ſpu- 
New: « Cæftr- rious Authors, or the conjeQural vere of new Criticks, as + Uſber (whom * St. 4 
Re Sores follous) alledges, Porphyry only excepted, whoſe Teſtimony is admitted by him to be in 
& Tacio la the third Century, it clearly follows, that St. I ſaph has without ſufficient Warrant aſſert 
: Page 326, ed in the forementioned Place, that Ireland was called Scotland before the Year 300. be 
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admitting no Author for this, ſave Porphyry, whoſe Book he acknowledges not to be extant, 
but to be only cited by. Jerome, who: lived long after the Year 300. 0 
3. My chief Deſign in this Book, is not to debate the Antiquity of the Names of Srotia, 
or Scoti, but only when we firſi ſettled-under Kings in this Ile; and conſequentiy, tho" Uſher 


and St. A/aph could prove that the Words Scotia and Scoti, were not known the firſt 300 


eats, except in Porphyryy yet that cannot prove that we were not ſettled here before that 
3 For it is Rd DMs that many Nations have had peculiar Names, before theſe Names 


ban be found in Hiſtory, as S:aliger very well proves; and they could not be known in 


Hiſtories till other Nations had Commerce with them, and wrote of them, which was a Thing 
accidental; and Foreigners do oft-tintes deſign Nations by Appellatives which they 


themſelves invent: And it is aflerted by Uſher, that the Scots inhabited Ireland long before 


the Lear 300. tho? till then he cannot give an Author for that Word. And who can deny 


that the Pitt: lived long here before Eumenius who firſt mentioned them, and Itved long 


after Porphyry who mentions the Scots ? And it is very obſervable, that to this Day neither 


 +we- Triſh nor we are called Scors in the true Iriſb Language, for they call their own Coun- 
tn Erenach, from the Word Ferna or Ihernia, and us. L1barach, from Albion and Al. 
 banias which alſo clears that we got that Name long before . Ce/ar's Time, ſince betorg 

that Time, the Word Albion was run into Deſuetude, and was ſucceeded to by the more 


known Name of Britannia; and theſe Originations are the more confirmed, that to this Day 


the ſame 17 * and our Highlanders know no other Names to the Engliſh, ſave Saſſanach, 
Saxony from which they came, as they called us L/banach (to diſtinguiſh us from 


becauſe of ; : 410d 
themſelves). from the Country to which we came z which may give us likewiſe a Hint, how, 


it is fully proved before that Time, we were known in this Country under the Names of? 


+ Dalreudini and þ Galedonti. 


' 44 Al thoſe uncontroverted Teſtimonies that make firſt Mention of the Soli, and of 


grotland, are ouly applicable to us, ſuch as Claudian, Pacatius, Ammianus, &c. as has for- 
merly been fully proved : And fince Hegeſippus is the firſt Author, produced by St. Aſaph, 


who mentions Scotia, and that it has been formerly proved, that theſe Paſſages relate to 
as, and not to Irelund, it follows clearly, that the Name Scotia was given to us, before it 
was given to Ireland, or that the Iriſßh were called Scoti, albeit it were admitted, that the 


Works aſcribed to Hege/ppus, were really St. Ambro/e's, who flouriſhed before the Lear 


5. Txo it be true, and acknowledged on all hands, that Trelund was inhabited by the 
Nation of the Scots, as is written by Oreſius in the Year 417. and that it be true that our Co- 


lony came from Ireland, as Bede and our Hiſtorians commonly aſſert, and that thence it may 
be {aid; that Hibernia e/# proprie Scotorum patria, it will not follow that either we, or the 
Iriſh were called Scorr before that Time z or that becauſe we have derived our Colony from 


the Iriſb, that therefore we have derived the Name of Scots from them: But on the contra- 
ry, 1 with QU/her,that the nomen Scoticum had been firſt given in the third U ö 
14 


en the Name behoved to have been ours ' originally, who were more known and con 


deted in the World than they, becauſe of the Honour we had in the Roman Wars( whoſe , 


Authors do firſt mention Scozi-and Scotia ) and our early Converſion to the Chriſtian Faith. 
and by our frequent Intercourſe of Colonies with the Iriſb (as about the Time of Ege 113 
It is probable we did communicate the Name of Scoti to theſe Inhabitants in Ireland, from 
whole Anceſtors we were deſcended, and among whom our Colonies that were returned, 


ſettled ;; as at this Day, the Scots in the North of Ireland do retain the Name, and as we 


had the Name of Hiberni communicated to us from them, which is abundantly cleared fr 
what is ſaid out of Eumenius.and Gil/dar : So thattheſe Names of Hiberni and . Van au 


come common to both People; but with this Difference, that as the Iriſh wereorigittally cal- 


led Hiberni, fo our Scots were originally Scoti. For of all the Paſſages adduced by Uſber 

Aſaph, to prove the Iriſh to be called Scott, that of Orsfius is the firſt that is 1 
For theſe from Claudian, Ammianus, Pacatius, and Hegeſippus do not at all agree with th em; 
nor yet that Paflage from Proſper, as has been proved, nor theſe from Gildas; for tho' he calls 


4 thoſe People, who are ſaid to return home, Hiberni or Iriſp; yet“ he calls the ſame Pe- 
ple who returned home, Scots, and not 1riſþ ; and the ef hi which theſe Paſlages 5 in 
- againſt us relate, are uncontrovertedly by Bede, Gildar, and all the Roman Authors applica- 


ble to us, and not to the Iriſb, being the three Vaſtations made by the Pi&s and us in the Br; 


tiſþ Territories. And Aarianms (whom the —_ likewiſe cites againſt us) + does ex- 


prolly apply this to the Score, for he uſes the Word 


fays,' Scoti revertuntur domun. By which alfo I infer by a far better Conſequence, 


the Scots muſt be ſaid to return to the Place where they were formerly ſettled 5 but fo it 
is, that the Place where the Scots were formerly ſettled, was the Weſt of Scotland, and 


Eee ee | there 


by Names without Hiſtories, moſt ancient Monuments of, Antiquity may be preſerved ; and + ze t. 


Royal Line of Scotland. 387 


3 24 


1 acite in vita 


LY 


a oti, in ſpeaking of all the three Vaſta- A; ; 347. .E- 
tions ; and whereas Giidas uſeth the Word Scotz, ſpeaking of the firſt two Vaſtations, a 2 | 


mays, Hiberni revertuntur domum, . eaking of the laſt: Marianus repeating the ſame ee; 
at 
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but to our North-weſt Country, as we contend: For the Word in Gildas, is, @ circio, Which 
fignifiez North - weſt, and Ireland lies South-weſt from Graham's 18 near which theſe 
Actions were done: But Ayle, and theſe Iſles which we poſſeſſed, lies indeed North-weg 
from it. And if they had returned to Ireland, they had been Tranſmarine, as living in a 
nother Iſle, contrary to Gilduſs own expreſs Aſſertion. 2. Why ſhouldthe PiF; and Kar- 
(being ſpoken of as to their going home together, the one to the North, and the other to 
the Weſt) not be thought to have gone home to the ſame Iſle, ſince different Iſles are noe 
mentioned? and if I ſaid, T were going to the Welt, that in common Senſe could only be 
nnd-ritood of the Weſt of that Kingdom or Ifland where I then were, and not of any o- 
ther Kingdom lying to the Weſt thereof. And both the Pitts and Scots being equally called 
tranſmarine Nations, if the Scots. went out of the Iſle, it muſt follow that the Pict / left it 
alſo, which never any was ſo ridiculous as to alledge. By all which it clearly follows, that 
the Words Sroti & Hiberni were, before theſe Times, promiſcuouſly aſcribed to us; and tho 
Bede may ſpeak of the Scots coming from Treland, and ſettling a third Colony in Britain long 
before Fulius Ceſar's Time, yet that doth only prove the Antiquity of the Settlement of ie 
1 1 5 People that are called Scoti, but not the Antiquity of their Name, concerning which Bege was 
Lib. r. cap. not treating ; for he rather ſeems to inſinuate the contrary, when + he ſays, 4 quo ( viz, dy. 
ce Reuda) u/que hodie Dalreudini vocan tuin. wk 
6. Tur Pailages addiiced by St. 4/aph and Dſber, for proving that Treland was called Sto: 
tia, after the Age mere or Ambroſe lived in, and within the 1000 Years; are very 
few, and many bf them from legendary Writers; but I ſhall glance at the moſt materia} 


therefore when they returned home, they returned not to Ireland, as Se. Aſaph alledgex, 


*Lib 14 Cp. The firſt is {idore Hi/palenſir who lived in the ſeventh Century, and who ſays, “ Scotia, eq- 


dem & Hibernia, proxima Britanniz inſula, ſpatio terrarum angu ftior, ſed fitu færundior. The 

ſame Words are uſed by Oroſius, whom he follows, except that Orgfus calls the Inhabitants 
Scott, but does not call the Country Sroria, but Hiberniaz ſo that Orofeus having firſt called 
the Inhabitants of Ireland, Scoti, in the Year 419, Tfdore by an ordinary Derivation call 
their Country Scotia, and is the firſt that Ofper or St. 1 1 oes produce to prove Hibernis 
to be called Scotia, and is in the Year 620. and fo is too late to prove their De | 
is clearly proved, that our Country was talled Scotia in St. Ambroſes Time, even by their 
own Conceſſion. And whereas the ſame 7/dore, ſpeaking of Ireælana, ſays, hæc eff proprie Sco- 
torum atria ; beſide what has been formerly urged, it is obſervable, that the Word proprie 

does imply, as if it might have been juſtly doubted, and that it was not true in all Senſes, 


| t Cape lb. x eſpecially fince + Bede uſes the very ſame Expreſſion, after that he has fully cleared that 


we wereſettled here long before that Time; ard therefore it doth neceſſarily. follow, that 

theſe Words are confittetit with our being ſettled here, and conſequently that they muſt not 

be ſo interpreted, as to infer that Ireland was the Place where we then lived; but only the 

+ cas. Libs Place from which we came, and ſuch as underſtand the civil Law ( the beſt Standard ofthe 


14-09. , Latin Language) muſt acknowledge, that there is f parria vriginir, as well as incolatu; & 


* . «domicilii : And it may be jultly ſaid of theſe of Virginia and other Engliſh Plantations, that 
a, me., Anglia eff proprie illorum patria, And generally it is obſervable, that the Authors relating 
both to us and them, do firſt call the People Sreti, and then the Country Scotia, but Kill the 
more ancient Authors call us &oti before them, and our Country Scotia before theirs. 

As to the Citations out of Adannanus in vita Columbæ, and Bede : It is certain, that 4. 
damnanus is lately publiſhed by an Iriſb Hand, as appears by the marginal Notes, the Pub- 

«]Jiſher. ſtill adding Hibernis in the Margin, where Scotia is in the Text: But however it i- 
certain, that Adamnanus was Abbot of Hy, which is Icolm-kill, among the Scotiſh welt Iſlands; 

ſo that indubio he is preſumed to be a Scotsman, and not an Iriſh: And Baleus and others 
poſitively aſſert him tobe a Scoroman; nor is there any Reaſon for their calling him an Viſb- 

nan, but becauſe all Authors who ſpeak of him, call him Scorus ; and to aſſert a Man to 
be an Iriſhman, becauſe he is called Scoroman, is rather a Bull than a Reaſon. But be» | 
cauſe he is mentioned by Bede, who lived ſhortly after him, and is an Author of far greater 
Authority, what I ſhall obſerve from Bede, will ſerve to clear the Citations out of both. 
* Egfridus rs AND, I. Bede relates, That Egfrid King of Northumberland, . ent an Army into 
Ren Ireland under Bertus, he waſted the Country, and the innocent People, and the next 
Hibernam caw Year having ſent an Army to waſte the Province of the Pi&s, contrary to the Advice of ha 
Berto, vent Friends, and of St. Cuthbert, GOD ſuffered that Army to be deſtroyed, becauſe the formet 


b,, & An- 


glorun 2" him. And to clear that the Scotia here expreſſed was not Ireland, he adds, + The Zngiiſy and 
few, Bet, . Srot ? who abide in Britain. This Paſſage (as well as the others which I have cited, and ſhal 

Zed-Lid4+©Þ» Cite) proves, 1. That Scotland then has been promiſcuouſly expreſſed by the Names of Hi. 
t Xe Scorim bernid and Scotia for the ſame Thing is ſaid firſt to have . done in Hibernia, and there- 
impugnarer, Id. after it is ſaid to have been done in Scotia; and this anſwers the Objection, Hiberni revertun- 


# Angli&*Sco- ,/F domum, and where could there Home be, but in Ireland? 2. It proves that this our, 


Britannia, Country was called Scotia in Bede's Time, and ſo long before the Year 1000. which my 


Ae, An. Year he had rejected their Advice, f that he ſhould not invade Scotland, which did not wal . 
an 
ſhal 


fign, ſince R 
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of Narthunterland went to make War in * Faden, 


: 
| | qui atiu0t;.carnas 


op denies; Nor can it be proved; that thang . 
Hop nor 1} aks Bede of an War with Trelan 8 4 
Tu next Paſſagefrom Bede is, where he ſays that. 
came in the Tear -565. From Ireland zo Britain ta preach, the, Wards 
the North Pits; and converted them, and gat from them F 


9 1 


8 trionalium Pi- 


thenis 565. abs 


venit de Hi- 


10 the Provinces of LerniazzBritan 


the ebief ; and he takes notice that * Succellors ofthis Abbot dittered, in the Obſervation of 4 lg. pe 
Paſcb,trom-the Church of Rome, till the Year 116, And thereafter he ſays, that Aidan was fan igel 


is in pofſeſrionen 
wer” Bet faci- 


7 


ſent from this Ifland for inſtrücting the Province of the Engliſh. Now. he had ſaid before, F 


* endi accepit, abi 


Aidan ho was ſent from the ile which is called Hy, which is the chief of the Scott iſh and Pic iſh fa e tn 
Nonaſteries, and ee to Britain; and thereafter he * ſays, that Colman ſeeing his Doctrine — , | 
| ſighted, and his Adi Fa deſpiſed, returned to Scotland ſo that we ſee that that which at e 
the firſt is called +; Irelagd, atterwp ard is called t the aid Iſland, and the Monaſtery in it, the * ge t 
Ifland Monqſter y, and thereafter. it is f called the Iſle of Hy, and thereafter it is + called 2 Hibernia & 
Scotland, $4: 2] 5 CTC - 8 Zu — En —_ Britannia, 4» 


— 
by 


nibus omnibus i- 


— 1 * 
6 [+ 


, 


I ſhall cite z third Paſſage from Bede, where ff 


* This Plage allo waſted Ireland with the ſame Deſtruction, at which Time there were there e de, 


© mary. oftheNobility'and Commons of Eugl and, who, in the Time of the Biſhops Finan and Col- E. 


« man, having left their own native Iſland for the greater Conyeniency, either ofdivine Studies, 1; 1 
. © or amore ſtrict Lite, had retited there, all whom the Scots kindly entertained, and furniſhed =, Anzlorum 


| injlituendam in 


„ing. And thereafte een of Egbert who was among them, ho adds, f that he was a good geb. 
f ” - ad : * N | . s 4 5 AS 4 5 : K 'Y 

« Exampleto his own Nation, and to the Nations of the Picks and Scots, among whom he lived ; es 
« retiredly . By which, Paſlages it is evident, that that which is here called Irelandhis really our ts Hy 40e 
Scotland, 1 + it is faid they came from 15 N upon the Occaſion of Finan and Col. ee 


e | « | | : , Wag net mona ſt e iorum 
man who were our eſidence was the Iſle of Hy, OT Ic olm-kill, Scotorum 8 


countrymen, and whoſe chief 


Biſhop: of St. Gaph allo. + confeſſes, and then becauſe in th | uin, 
refided among the Scots and Pity, and * it is faid before that the Iſland where the Mona- Geinan «iden 
flery was belenged oh Brill Fe. 
_ Rv x for further <learing the former Citations from Bede, I ſhall offer theſe. following J. eg, 
Confiderations, 1. That Bede treats only the; Actions of theſe. five Nations that did. inhabit . Ib. 3 C 
Britain, and if he do ſpeak of France or Ireland, it is but upon Occaſion of them, as of the Fe... . 
Situation of Ireland from whence, the Scots came, or ſome Monaſteries depending upon I- . 
com fili which perhaps were ſituated near us in the North of Ireland; and therefore un- 1855 2 


leſs all theſe PA ages Wer E clearly . to Ireland, they muſt be underſtood of Scotland, *? Cap: 26s 
2. It being certain, that Bede in the Beginning of his Book treats concerning the Scots in gige Hiberai- 


Brita the Roman Wars wich them, and Falladius's being ſent to them, it neceſſarily follows, l der, 
that the reſt of the Book mentioning the Scots, or that Part of the Iſle Ne b them, is , Hens. 
or Scott eſpecially fince Bede mentions a King called idan, and + we had a King ot that ni, 

| Name in that Time, which the lriſb cannot pretend. Bede treats alſo concerning the Ab- Pz e 

WE ind: Tone as 7 en 1 2 7875 he ſays, Columba Founder mann knife 

of the Mpnd/tery in the I eo I de nerable to the Scots aud Pitts, which by a compounded pole uu, rd 

ame from Colamba and Cell TOP Toes 
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Columban 15 an. Abbat and Preabyter e 
Fs . 
Non of the former Nan for found. i ul be, 
adſteries were pr ee in Ireland and Britain, in all. which the ſamè Iſland Monaſtery al dorm, & gr.. 


eaking of a great Plague in Britain, he adds, ina gi, 


* 


« with ons x. hare them grat uitouſſy Meat, and Books to read, and Learn- Chritto, miſe 
fter 


(from which they came) which did then, and does ſtill belong to us only, and which the e = 
ſe in their monaſtick Life, it is ſaid they S, Lb. 3+ | 


nam, ſeckam- 


to de underſtood of us, whether the Country be called. Hibernia or Scotia, or we Hiberni il lun fund | 


is: called Icolm- kill, and that the Monks ſent from this Mona- 4% 7fims = 


ſtery or Hand were. the Converters, of the North Saxons, and the firſt Biſhops of Lindigſern tet. 


of oly-ifland, Predeceflors of the Bi 


Land Fredecellors of the Bilbop: of Durham. 3. He makes frequent Mention of lit- , Sec.! . 
tle Hlands, which nęyer did belong to 2 fo”; but to Scotland, and are ſtill called Hebrides; (entiÞme ſeit 
and ſo the chief of theſe Iſles where the Abbot ſat, the Records were kept, and the Kings were guridienm ne 


gue ad legendumy 


ordinary Name to, all that Part of the Iſle of Britain benorth the River of Clyde, ſo that the & ele 

going rem Fiber nis or Scoria in Britanniam, is nothing but the going to. Het Sie of . 
Chae Va which. andGraham's Dyke that Part of the Ille was diſtinguiſhed from the reſt, f Ca 27 
% fit h been a diſtinct Iſland. „The great Controverſy. at that Time being about the 7 g. 
keeping of Paſeh, Laurentius Mellitus and Juſtus, Biſhops, did write a Letter to us of the ws 


| | | . 2d 72.36 W's 8 | | us;Scor, 
r Laurentius Mellitus and Juſtus, Biſhops, Servants of all the Servants of ese e 
0D to our deareſt Bret hren the Biſhops andAbbots through all Scotland: While as the Apo- 1 Cap. 4 ge- 


( Foy . N 1. . i 5 ; 5 a 
beleck See, according to the Cuſtom it hath obſervedio the xeſt of che World, did fend us f 


a . „109. 
„%%% et 08 | r 
Fh N 8 „ le tare Fig e HG 43 e 8 4d jus Bri- 
Buchanan - 102+ 4 Columba fund Later monaſfterii quod in Hy inſuls benerabilo Scotis & pictis sn : tannie pertines, 
W Mb anct, + Dow? br drool es. 1s 8. S compoſito nomine a Cella & Columba Colum- celli rocatwr, Lib. (Cs. 
me oe pol J. cap. 12. | Dowinis-chariſpmis fratriins Epiſcopys "ot Abbazibus per xniverſam Scotiam, Laurentius Mellitus & Juſtus, Epiſcopi, ſervi Fn Det 5 Cape 
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olica zwre ſo, ſient i ini verſo orbe terrarum, in his cceiduis partibus ad pradicundum gentibus paganis dirigeret, atque in hanc inſulam que Britannia . 


:niefſe, antequam cogneſceremns credentes qued juxta morent_ univerſalis ecclefis ingredeventur, i | 14 ee ; ; 
agrſcentss Britones, Scotos . libres ewe 3 5 255 tur, in magna reverentia ſanfitatis tam Britones quam Scotos, vonerati ſums. Sed 
Oe 8 yo ; —_ diſcrepave a Britenibus in worum coi — icin 99 Now 8 2 hang quam ſuperius evemoravimus inſulam, & Coſumbanum abbatem in Galliis 
; * Bed. Lib- 2. Cap. 14+ ; * ho 93 0 . * eviſe 4 
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buried, might probably be called inſula, Hibernie, or Hibernia, and that Scotia might be the 2, 79 er 
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nes ceniens, wen ſolus cituns nabiſcaa, ſed nis in tedem beſpitio quo veſers · 
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to preach the Goſpel unto the Heathens in theſe weſtern Parts, and that ir happened us to 

come into this Iſle which is called Britain, we held in religious Reverence both the Hot. 

and Britons, believing that they did walk after the Cuſtom of the uniyerſal Church, butaf. 

© ter we had known the Britons; we judged the Scots to be the beiter minded; yet now we 

© perceive by Dugamus the Bilhop, who is come hither, and by Columbanns the Abbot in France 
that the Scots differ nothing in their Obſervations from the Britons, for Dagamus being here, | 

© xefuſednotonly to eat with us, but even oP in the ſame Inn or Lodging. Now that this 

I:᷑ů́ů only applicable to us, and not to the Srorrin {relang, the Subject doth prove, being exhor- 

J «9.44 Lib. tatory Letters to conform in the Obſer vation of Paſeh, wherein the Britiſh Scots who follow. 

wit ed Columba differed from the Roman Church. 2. The Letter is written to the Scots, and re- 

And it is ob» Jates to other Letters written to the Britons in the ſame Iſle, and who needed the ſame Ex- 
Tete pig. hortation: And it is to be remembred, that Uſher generally concludes, that where the Scot, | 

.375-makes © and Britons are mentioned in Conjunction, by Scots there, ate to be underſtood the Britiſh 

ther two Let- Scots, 3. + Camerarius Cites Georgius Newton, who about the Year 1500. being then Arch. 
es ve» deacon of Dumblain, did write the Acts of that Church, and relates that he had ſeen the a. 
one from He" togruphum of that Letter among the Records of that Church, and ſo it muſt neceſſarily have 
therfrom Pope een written to the Scots in Britain, elſe it had not been in the Cuſtody of our Churchmen, 
fume Head, and at Dumblain . E 35 2 — Chet Rh 


” 


both which, I could adduce many other Citations to prove Scotland. to have been called 77bgryjg 
were ſent io jn theſe Ages; but it is ſufficient to add to theſe unanſwerable Proofs already adduced,the 
3 _ 1 Authority of the Roman Martyrology, wherein Sanctus Beanuſ is deſigned Epiſcopus Aber- 
doniæ in Hibernia, at the 16 3 5 wry r ane OY Ru- 
I piss, is Mar- moldi anſwers, that there might have been a Place in Ireland called Aberacen, becauſe 4. 
3 "Rs ber is an Triſþ Word fonifhinb a Mariſh ; and there is a Town called Down in Ireland fi. 
i ee dem tuated near a Mariſh. A pretty Witticiſm indeed ! "eſpecially as he propoſes the Ohjegi- 
et on and anſwers the ſame, as yh ſee upon the Margin f. But to take off all De- 
 Hiberoia # bate, Beanus is named, in our hartularies as well as Hiſtories, as the firft op of Aber- 
Nd boy - and the Mortifications rg him by our. King Malcolm II. in the Year 1010. 
— penfweren it of the Lands of Murthlack, Cloveth and Downmeth, are Jet extant, and his Tomb is yet 
&inScotia Bri- to be ſeen in the Cathedral of Aberdeen, at the poſtern Door of the Church. 
el i» bee of To the former Paſſages I muſt alſo add, that albeit our Country was promiſcaouſly cal 
a Kiel, led Scotia and Hibernia , as has been proved ; yet Scotia even in that Time was the more 
yas-379. frequent Name of our Country, and which, to keep cloſe to Bede, appears; for when he 
«5 Sophiſma ſpeaks of the Ifle Hy (to which the former Citations chiefly relate) and which wasthe 
—_ Place of our Country, in which his Hiftory, being ecclefiaftick, is chiefly concerned, as be- 
„ one of ( if not) the moſt famous Monaſteries in the weſtern World) he 5, i | 
agen jr Fa it to be in Scotia; as where he tells, that + Ceollach of the Nation of the Scots, leavi 
la ns his Biſhoprick in England, returned to Hy, where the Scots had their. chief Monaſtery, A 
= Mat thereatter he tells, that the ſame Ceollach, having left bis Biſhoprick, returned to Scotland, 
ſolute, wg n. And the ſame Bede f writing of Adamnanus, calls him Abbot and Prerbyter of the Monks 
Cee ge that are in the Monaſtery of Hy; and mentioning the ſame Adamnanus, + he tells, that le 
det, beef returned to Scotland, after his Embaſſy in England. And how can it be denied, that Hy 
Larrabilis d js in Scotland? fince Bede calls it Scotland, and ſays, that it belonged to Britain, and is by 
is all Geographers named one of our Hebrides, and lies locally within our Country, and was 
ble, &- pas one of the firſt Places which we planted, and far remoter from Ireland than intyre and 
Z Ceollzch 4. Others of our Iſlands, and in which our Kings were buried, and our Records kept. 
zum uss. To conclude this Propoſition, I ſhall add theſe Reflections. k. That it is not ſo eaſyfor | 
» a epiſiopt- St. 4/aph to explicate himſelf as to theſe hay, >> concerning Scotia and Scoth, and to make 
2 a4 inflan them fignify Ireland and Triſh, fince the 500 Lear, as before; for admitting that the Terms 


o 


Hy, d g. . Were anciently applicable to Ireland, and that the Scots when mentioned here, were but 
cem Scori habur Hy Invaſion from Ireland; yet it being acknowledged, that after the Year 500. we 
Bed. Lib. 3. were ſettled here, it follows, that when Scotza and Scoti are mentioned in relation to Br. 
Cap: 21: 4 on; Zip Affairs, and Conjunction with the Inhabitants of Britain, they muſt be underſtood of 
eollach gu; | | | SG LF. . . Io Hi 
rio epiſo. us and our Country. 2. Bede mentioning our Country to be called Scotia, as well as 
Pres Scoriam Gernid, from Columba's Time to his own, it is not only an Evidence that it was ſo ca 
rediit . led in that Time, but that the, Name had not been then firſt given, otherwiſe he could not 
J Adamnanus have been ignorant of the Change, nor would he have failed to remark it; ſo that we mal 
3 reaſonbly conclude, in his Senſe, the Name of Scotia is as ancient in Britain, as the 
«i van in in he mentions the Settlement, Wars, and Religion of the Scott there. 3. It is evident, chat 
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Lib. cape 16: St. Aſapls * Propoſition is falſe, viz, that when wwe ſettled here, after the Tear 500. our Lin- 
een d ee. dom was called rgyle or Dalrieda : For if this had been true, this Name being ſo recent, b 


| ram Bed-lib- ould not but have been noticed and uſed by Gildar and Beat, and yet it is never ſo much 8 

Cup. 1 5 „ as once mentioned by either of them; tho? Bede upon the Occaſion of the Monaſtery be 
Hy or Tcolm-kill; and of the * ſent thence to England, doth frequently mention 5 

. 5. $4, Names Hibernia and Scotia, and that St. Aſaph f doth not controvert, but that _ £ 
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505 were ſent from our Iſle of Icolm-kill to Eag land 4. We may obſerve how warrantablfte 


called Scotia 2 5 before the Year rooo, or only ſince: 


riſh ſhould be vain to tell Foreigners that they were our Chief, and fo their Country 
ought to be called Scotia major, notwithſtanding that cur Nation was then become great 
and glorious, and that Ther can find no better Authority for his Diſtinction of Scotia major 
and minor, than theſe borrowed and magnifying Names, uſed long after he himſelf acknow- 


edged ) anciently, and till the Tear 300. paſſed under the Name of Hibernia (a 
which Time we have no Mention Scorici nominit) ſhould, after the 300 Year, have aſſumed 


A GG 


and Hibernia for Ireland, I ſhall only ms. Fr ales out of Marianus Scotus, who 
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:+ 64 Uſhers t Poſition (repeated by St. Aſuph) is, that no Author mentions our Coun- f Ps 74. 
i 57 2 of ere or the fitſt' 1000 Tears; whereas moſt of all the former Au- : 
chors both within and without the Ille, prove Scotia to have been the Name of our Conn. © 
try; and the whole Tract of Bede's Hiſtory —— ther fince the 560. this Country was ge. 
nerally ſo called, whereas neither Gilda nor Bede who lived-neat that Time, and wrote whole 


Books of us, do once call it Dalrieda or Argyle: And conſequently (as I obſerved before) 


8. Aſapb's whos 9. of the firſt Chapter, wherein he aſſerts, that about the Year 500. the 
S-ots erefted the Kingdom of 4 le or Datrieda, is moſt unwarrantable ; for tho' Bede calls 
us once Dalreudini, yet this is ſpoken of us by him in the Time of our King Renda, and 

{p near 700 Years before the 503 after Chriſt. And from this alſo ariſes a clear Confuta- 
tion of what St. 4/aph aſſerts, that no Author writing within the 1000 Years, and name 
ing Scotia, means us, which is ſo far from being true, that no Author of Credit ( 7/dore only 
excepted ) did then by Scotia mean Treland, And the beſt Authority that Yer gives us 
for-Dalrieda, is Joceline, which St. Aſaph hath improved by a new Authority out of a Ma- 


nuſcript of the Lord 'Burleigh's, where the Author thinks, that Dalrieda and the Kingdom 


of Areyle are the fame, Authors not to be once mentioned with thoſe whom we cite. 
| HE Diſtinction of Scotia major and minor, is lately invented; for either Ireland was 

i the firſt, then it neceſſarily implis 
"ime our Country was alſo called Scotia minor, there being no other Place . 


- 


eth that at that 


 affignable ; but this is contrary to Uſher and St. 4/aph's Pofition, who deny our 8 FE 


was called Scotia at all for the firſt Io Years, If it be aſſerted that this Diſtinction was at 
ter the 1000 Year, then there was little or no Uſe for it; for Der tells, that Nubienſis. Page 530 
Geographus about the Year 1150. deſeribes Ireland by the Name of Hibernia, and deſcribes 

our Country by the Name of Scotia, and fo it ſeems at that Time Ireland had loft the Name 


in our Favours, and it is not to be imagined that \ubjenfir remarked the firſt Periods of 


the Change of the Name, and Geographers do deſcribe Countries by their ordinary Names: 


Nor does Oſher + adduce any other Teſtimony, fave a Letter of Dovenuldu Oniel Prince of f Fig: 514 * 


UIfeer to Pope John XXII. wherein there is this Paſſage, + Beſide the Kings of leſſer Scotland, Pima pi rms 
« who all came originally from our greater Scotland, and a Patent of Sigiſinund the Emperor g. is So 


ti, qui omnes 


, to the Convent of the Scots and Iriſp of greater Scotland, of a Monaftery in Raricbon. . 
Now Eher acknowledgeth the eldeſt of theſe two Citations were in the 14 or 15 Century, fe 


when I hope no Body will affert, that Ireland was called Scotia major, or that ever the Kings ** F 


of England, who were Lords of Ireland, were ever called Lords nqjoris Scotic; and it is ptos be wrum de 
bable they would have very mach affected that Title (if the Country had had that Name) alth o“ eis H. 
they could never make themſelves Maſters Scotiæ mmnoris : But it is no Wonder, that the L. ion. 


ledgeth that Ireland had Joſt the Name of Scotia, and that we were only in Poſſeſſion of it. 


g. Tux miſtaking of the Names of Scotiv and Hibernia, and of that Aſſertion, Scotia eas . 
adm & Hibernia, and applying theſe Names {till to Freland, and not to our Country, hath 


been the Ground whereupon we have been injured as to the Antiquity of our Kings and 


Country, Saints, and learned Men, Monaſteries, and Greatneſs abroad; for admitting it to 


be true that we were not ſettled here till the Year 500. yet fince that Time we had the great 


eſt Share in worthy Men, and brave Actions; and therefore they extend the Conſequences 
beyond their on Grounds, in making all the Scor? Iriſh, and all that is ſaid of Scotland, to... 

- be meant of Treland, even after the Year 503, For befide the Novelty of the Diſtinction te 
Scotia major & minor, and that Treland had loft the Name of Scotia before the Tear 115%ꝙę/%„- œ - 


( if ever it was uſually fo called) what Appearance is there that Ireland, which 0 is Ack noww- 
ittle before 


the Name of Scotia, and immediately after the x 100 Lear, quite it again, and, after all, reaſſum- 


ace the Name of Hibernia, or Ireland! and that the Scotf in Britain, who were long ſettled 


there, ſhould yet never get the Name Scotia to their Country, till about the Time that Ireland 


was quitting it? And yet we find in Malbolm II. his Time (as was formerly obſerved) who 
began to reign in the Year 1004. that the Frith of Forth (in his Laws in the Book of Regi- 


am Majęſtatem) is called mare Scotie 5) and alſo it is ſaid there, that the ſame King did diſtri- 


bute omnem terram Scotiæ hominibus ſuiſ, and it is not to be concluded that this was the firft 


Time that our Country was ſo called; and about that Time, Ireland was expreſſed only by 
the Name of Hibernia, for King Henry II. of England, who began to reign in the Year 1154. 
1s {tiled Lord Lela „ N 4 e 


Axp to clear further, that Scotia about theſe Times was the ordinary Name for Scotland. 
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irene awe” Brianus King of Ireland | 
2 Mbecelem of Scotland died, and Duncan the 


Lib- 1. Pag · iy. ge + that he doth not clear ſee fr 
Verum a quo br 5 , 4 - , 
mum initio Sco- though thereafter he taxeth Boet Au. 


ti woe: mixeth Fables and Vain-glory with his | . chan * 

plane Teles follows he Luddus, both of whom he cites, and who were immediately before him, his Book 

„„ printed at Anteerp in the Year 1584. In his Appendix alſo, commenting upon Gi 
raldus Cambrenſis 8 a Pelſhman, and Secretary to King Henry II. of England, and flouriſhed 


feet Wala . f it is equal in Largene/s to Wales aud Scotland, And elſewhere he ſays, that * Scotland is 
Scoria poor e, Called the north Part of the Iſle of Britain; and afterwards he tells the Story of Mored's fix 
fs gw Sons, and that from them the Inhabitants of the north Part of Britain, f by a ſpecifick Word 
2 75 1g. were called the Scotiſh Nation, And Staniburſt, in his Annotations on theſe two 1 8 
Scotia 999% contends, that before St. Patrick's Time our Country was called Scotia, and brings for Pre 
Kani *Jiitw St. Jerome, Who aſſerts that the Scots were gens Britannica : But with great Concern he vin. 
24% P35 dicates us from the Calumny of eating Mens Fleſh ; and for our! Antiquity he cites Beat, 
+ Spevificate v. who ſays, that ſub duce Reuda wwe made a third Nation in Britain: So that we ſee that nei- 


 +Pag* 589 [x I had Leiſure I would make larger RefleQions to prove how unconſcquential + ber ; 


* Page 187 Baleus an Engliſhman tells, that Seaulius flonriſhed under Fergus II. and + Marianus under 


{ Page 210+ Macbeth, both our Kings; and Baronius aſſerts alſo this fares And Sedulius having lived 


i and Hiberni, and mentions the forementioned three Kings of Scorland about whoſe ihe 7 
de lived, and alſo makes. mention of one King of Felaud about tat Tims, as has been ge 
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5 aking of the Converfions 10 
25 and Hibernenſe 8 


us tete 8. 
d archidpiſcopuns 
ibernenſem 


he Begin ning of his Book, as if all theſes | 
| our Hiſtory, and adorns his 
Mar ins with formidable Numbers of Citations, | | . 


3. KxowIx that it could be proved both by Britiſb and foreign Hiſtorians, that we 
were here very anciently, he confeſſes this; but by a new and ſtrange Invention, he aſſerts 
that we were not here as ſettled Inhabitants, but only by way of Incurſion. Re 


4. Hs defers our coming here till the Year 303. and fo longer than the firſt Inventers of 

| this new Story did, upon defign to make our Settlement here later than that of the Anglo- 
| ſaxons who ſettled here anno 449. . +. 

5. Hz leſſens the Reputation of 

paſs but for one, 
ceeding Hiſtories. „FFV FRE 
6. Hs treats in Ridicule Fef7ey. and ſome other Hiſtorians of his own Country, who he 
knew could not be ſuſtained however, and this he does upon defign to ſhew his Impartiality, 
and that he ſpares not his own more than outs. e Fo 
J. Fon the ſame Reaſon he decries the Britiſh Deſcent from Brutus, in which he loſes 
nothing, becauſe no ſober Man could have defended it; and he denies the Converſion of 

_ their own King Lucius, to ſtrike thereby with the greater Authority at the Antiquity of our 
Royal Line and Nation; treating King Donald 


a 's Converſion alſo as a Fable; and thus, accords 
Ing to our Proverb, he if content to let a Friend go with a Tue. 


8. Hz compliments our Nation in later Times, to excuſe the 


all our Hiſtorians, and endeayours alſo to make them 
as. if the ſucceeding Hiſtorian had ſeen no other Warrants but the pre- 


Injury he does our Kings 


and Antiquity. „C | 
9. He uſes the foreign Authors that ſhould be urged for us, to prevent our uſing of them 
às proving Arguments againft him. | | I ——_ | . 


Io. FIX DI g that Ireland has been called Scotia, he tranſplants our old Saints thither, 
and oe Ip * all that is faid of our Country ; nor did ever any Author improve better 
a pit e e appr 


11. Hz concurs in another Defign like to this; for, becauſe it coanld not be denied that 
Fergus was our firſt King, all the Citations for proving this, are therefore applied to Fer- 
us II. and not to Fergus 1 * 


,, La8TLY, whereas Cambden and Tqſper ſpeak doubtingly of their own Arguments, St Iſaph, 
fearing that his Reader could not be convinced of what himſelf was not, he therefore ro- 
Poſes all theſe Arguments with a Confidence which would feem to argue that full Convidi- 
on in hunſelf, which he wiſhes in other | 27s 


T Is 


, \ 8 
F ; 
: , { | b | p x | G ; | f 
: 8 , 4 N 0 
3 9 4 | . *: E h 0 R G 5 % G 4 : 2 » q | , . 
, — a * , 8 8 8 * 8 1 s * _ 28 N a Soy pl 3 2 v EX: BAG us 5 voy: r !᷑LLÄ“dSwVHa.QUhu 2 C me "40" 5 n 7 r 1 i ng 2 n 


5 tend, that we were unconquered becauſe we deſerved not the Pains and Trouble of a War, 


- 
. 


Ir any Perfon then would know how that Scotland, which was but a ſmall Colony. gte 
up to a Kingdom that delerved ſo well, my 'Thoughts of this are, that 1, The con I 
tence that we were obliged to make againſt the Romans, and Britons at fHirſt, and Enelih there 
alter, Nations wiſe, brave, and 15 living in the ſame Iſle With ue, ant the 7% with. 
in us, did force us to think. and fight, and the obſerving the ARions and Conduct of ſuch 
Memies, could nt leave the, Obſeryers tude of ignorant; and it is like that the Gloty of 
ſuch noble Adverſaries raiſed our Wit ys Courage above the Pitch of a northern and con. 
fined Nation. 2. Our Country having had the Happineſs to ſtop the Rowan Conqueſt, this 
gave Strangers a Value for us, and erefote when any. of the gallant Britons [corned to 
ſubmit to the Slayery and Drudgety of a Conqueſt, they Aled unto us from the Romans, San 
car, Danes and Normans, apo being paſſionate, Lovers of Liberty, they animated us by their 
Aſſiſtance and Example. This likewiſe 1 in brave Strangers amongſt us, as all gallant 
Spirits did lately run to Holland in its firſt Riſe, and (as out F iſtofiatis probably relate) 
very many of theſe returned with Feguf II, from the Wars in 17, whither that genierotis 
young Prince went to alfiſt 4tarick > 601 the Romans, in a juſt Reſentment of the Injury 
done by them to his Predeceſſors, aud with whom he was preſent at the ſacking ot Rome, 
z. We have been very happy in 10 heroick and wiſe a Race of Kings, whoſe Blood being 

refined by a long Royal Deſcent, hath been thereby purified from all Meanneſfs, and cleva 
to that Love tor Glory, which is ordinary in thoſe. Who never knew what it was to obey, 
4. Our Country having entred early in a remarkable League with France, in the Reign of Chur. 
maiene, out Countrymen got excellent Breeding under ſo wiſe and valiant a Prince, and 
have ever ſince, by being conſtantly employed in the French, and other Wars, attained to 
a Degree of Merit beyond what was to be expected in this Climate. 5. Our Country having 
neither Bogs nor Fogs, our Ground being rocky, and gravelly, and our Air fanned 
by Winds, this preſerves us from the Dulnels and Phlegm of the northern Climates ; and 
the Want of that 8 Plenty, and bewitching Pleaſure which ſoftned even Hannibal 
when he came to Ca, 


apud, preſerves, us againſt the Delicacy and Effeminateneſs of ſouthern 
Nations And whereas (heroick Virtue being {till attended by Enyy) ſome in Railery pre- 


need not (eriouſly- anſwer what no Hiſtotian can urge | for it is ridiculous to think, that 
the Romans would not have rather conquered us, than Rave built two ſtrong and expenſive 
Walls again. us, which bounded their Fame as well as their Conqueſt, . And gland hath 
taken too much Pains to gain us either by Conqueſt or Alliance, to have undervalued us: 
And tho? when we were divided by the Differences betwixt the Bruce and Balio! of old, 
and betwixt the Royaizs and Covenanters of late, the Half of our Country having only de- 
fended its Liberties, whilſt the other Half joyned with its Enemies, we were rather overrun 
than overcome, and yet we ſoon recovered our former Liberty; albeit to be overcome by 
Eneland, had been no great Aﬀront to us, England being a greater and richer Nation than 
we are: And therefore I hope all honeſt Men will, with judiclous Samuel Daniel in his Hiſt- 
ory at the Year 1296, confeſs, that it had been a | Pity we had not had à better Country 
to be the Theatre of ſo many worthy and heroick Actiosss. Bo” 
Havinc thus cleared how our Nation arrived at its preſent Conſiſtency, I am to finiſh 
this Diſcourſe with a Repreſentation of the many * 5 which our Kings have to the im- 
perial Throne of thoſe Kingdoms, and to ſhew how they ſucceed to all Who ever pretended 
to Monarchy in any of hem. of 4 0 + $4.4 TOO 
As to the Britiſh Part ot the Iſle, Aurelius 4mbroſinr was by common Conſent choſen 
ſole Prince of all the Britons, and he had no other Succeflion, ave two Daughters, Auna war- 
ricd tothe King of the Pit, and Ada married to the King of the Scots,  Mordredns Kin 
ot the Pic, Grand=child to the foreſaid Anyelins, finding himſelf debarred from the Succel» 
ſion of the Britzhh Crown, employed the Scots who fought for him againſt the Brerons ; bit 
the Britton having called inthe Saxovr, after a bloody Battle, both Parties were forced to with 
draw, and the King of the Pit was induced todefiſt from his Pretenſions at that Time. But 
| therealter Hungur King of the Pi&s, and the direQ Heir of the ſame Mordredus, and con- 
| ſequently of Am Enn King of the Britons, gave his Siſter Ferguſraxa to Achains King of 
the Scots, and in her Right Alpin King of Scotland ſucceeded both to the Britiſh and Pitt 
% Crowns; Hangs having died without any Children, Kenneth II. Son to Alpin, was forced 
to conquer the Fc, who rekuſed unjuſtly to recieve him as their lawful King. ob 1 
Ov Kings are likewiſe lineal Heirs of the Daniſh Race, who were Kings of England 
for 27. or as others ſay 29 Years, they being the only lineal Suicceflors of Canutus King of 
the Danes in Britain. For Margaret Wife to King am. III. was Siſter to Edgar, which 
x = was Grand-child to St, Edward who was Brother to Hardiknut Soi to Cantutus. = 
Ar rxx this the Kingdom of Eg returned to the old Stock in King Edward's Time, 
to whom ſucceeded Eagar, whoſe Sifter the pions Queen Margarer married King Malcoln 
III. of Scotland, by whom he came to have icht to the Crown of England, there beir 
none extant of the old Royal Saxon Line, befides her ſelf; and with her came very man 
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e Nobility, who fled from iiliam the Conqueror, after he conquered gland, and with - 
* King Malcolm would not make Peace, till ſuch of them as feld ed fo fel Were 
{cſtored to their Eſtates © „CCF r 
Tut next Royal Race which floutiſhed in EAgland, was the Mor ian, and to that Race 
our Kings ſucceeded thus, The Line of am the Conqueror was bratiched out in the 
Houſes of Lancefter and Turk. To the Houle of Lane they ſucceed as Heits by the 
Marriage betwixt Joan Daughter to the Duke of Somer/er, and undoubted Succeſlor of the 
Family of Lancuſter; and to both Lancuſter and Fork they ſucceed by being Heirs to Henry 
VII. in. whom theſe Succefſions were agaiti happily reconciled, he having married Elizabet 
eldeſt Daughter to Edward IV. who Had trafisferred the Stecefſion of the Crown from the 
Houſe of Laicq/ter, to that of ork, or at leaſt had united the two in one: For clearing 
wheteof it is fit to know, that Jie VII. had only four Children, Arthur, Henry, Mar- 
- orret and Mary. Arthur and Henry dying without Succeſſion, the Right of the Crown was 
certainly devolved over upon the Children of l the Daughter, who did bear King 
amet the V. in a firſt Marriage with King James IV. and Margaret Douglas, by a ſecond 
[eirelage with the Earl of Angus, which Margaret being married to Matthew Earl of Lennox, 
had two Sons, the eldeft whereof was Henry, who thereafter married Queen Mary Daughter 
to King Famer V. and begat upon her King Famer VI. and thus King James VI. was upon 
all Sides Heir to Villiam the Conqueror, and to Henry VIL 0 
Tur Hiſtories alſo of both Nations confeſs, that our King is the undoubted Succeſſor of 
the Blood Royal of Valet: For Malter Stuart, from whom our Kings are deſcended, was 
Grand-child to the King of Wales, by his Daughter, + who married Feanchns Son to“ Bans 500 10 with 
Juho, and Henry VII. ö to whom King Jane, VI. was the true Succeſſor) was alſo the tigh- ** 
tous 1 of Ln __ — — * of ks 1 
Tur Hiſtories both of Scotland and Ireland do acknowledge, that our Kings are undoubt- 
edly deſcended from the Royal Race of the Kings of Jrelan and all the Debate that can be, 
is only whether they be deſcended from King Ferquhard Father to King Fergus I. of from 
Eric Father to King Fergus II. of from ſome other 1riſþ Kings, as V/her pretends, 
| From all which I may draw two Concluſions, 1. That GOD has from an extraordina - 
r Kindneſs to thoſe Kingdoms, lodged in the Perſon of our preſent Sovereign King James 
VII. (whom 60 Almighty long pteſerve) all thoſe oppoſite and different Rights, bY which 
our Peace might have been formerly diſturbed. 2. That his Majeſty who now reigns, has de- 
| rived from his Royal Anceſtors, a juſt and legal Right by Law, to all thoſe Crowns, with- 
out needing to found upon the Right of Conqueſt, ſo that the very Endeavour to exclude 
him from all thoſe legal Rights, by arbitrary Infolence, under a Mak of Law, was the Height 
of Injuitice, as well as Imprudence, 2 5 1 5 
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Further cleared and defended againſt the Exceptions lately 


offered by Doctor Stillingfleer, in his Vindication of the 
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mad 7 is not my Practice to plead any Thing for your Majefly with Zeal, 
until Ind it a Matter of ſome Importance, and my ſelf likewiſe con- 
vinced that I cannot anſwer my own Arguments, By this Rule, when 
4 Fi Bled the Biſhop of St. Aſaph's Book, I took ſome Pain, to per- 
Swoade my ſelf, that it contained nothing prejudicial to that Right of 
Precedency which is due to your Royal 1 $46; as the moſt ancient Mo- 


narchy which we know : But finding that there was no Way to ſecure 


neceſſarily aroſe from his Poſitions, I thought it my Duty, at that 
| Line, to anſwer his Lordſhip's Book, as. I do now Dr. Stillingfleet's; 
| ee ſince they, in overturning the ancient Settlement of the Royal Line in Scotland, de- 
For of the great Foundations whereby your Majeſty's Grandfather, your Father, and your 
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arliament, have further engaged and encouraged the Loyalty of this your ancient King- 


om. Wherefore, Sir, theſe 1everend Divines will now, I hope, hold me excuſed, in regard that 
Faded fo N for them with my ſelf, before I pleaded againſt them for your Majefty: And if 


ould have found any Man to have ſatisfied me, as to the Inconveniencies ariſing to the Crown 


in theſe Points, I had never printed that Book in Defence of the Royal Family, and of my na- 

ve Country, But now, humbly to ſatisfy your Majeſty as to the Dangeronſneſs of ' w/e Fofi- 

tions (even ſuppoſing the Authors as of 1 Deſign, as I am apt to think they are ) 
| „ | | 41 
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this Trecedency to the Royal Family, qgainſt thoſe Conſequences which | 


mn 8 ** 


and to convince the 


verted to, in a Se 

of your Maje/i 
and Parliamen 
confirming the 
place of al 
; and [0 1 7 te 
t Cap. 5. pag n,Eẽ Te Lo or, 
e * of this pretended Antiquity. 


FIR, The Agreement of Men of different Pr 
Line, is very remarkabh 
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Tour Majefly ows your Succeſs 
h flill attends your ſacred Perſon and 
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u deer but make himſelf merry. with Oflahertie the 


3 I may, or c 
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your Majeſty's Canſe 


your own Royal 
a Time all the Deſigns of a Rebellion ſo 
oder come the Obſtinacy 
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the Vanity to imagine your 


N * 4 g 
- o 
- ” - b 5 my ”_ " » N — — 
2 T 4 1 4 ah Vi, FAG 1 — * 0 . . Bo FL m_ FP 
* 
1 
— 2 8 
0 n ba * 4. e Wo} ee here ns? 3 * 


dont, almoft at the ſame Time, grain the Ron 

ng by their Swords to cut it C7 * 
others, by their Pens, have undertaken what der 
nd, which, I am ſure, 
ucceſrfully defeated 
prudent Reign, as to contribute 
id in Vindication of its Antiquity. 


SIR, The dutiſul Inclination I have to ſerve your Majeſty, is, 1 confeſ, 

the royal O 
Protettion of it, 
been ſo long hap 
Providence ahi 

i great uſtice 


ation, you have been plenſed to lay upon our Nation, 
7 but 15 the Glory you have ad * 1 


k 


oh 
n 


n pretend to have, i 
all till aſcribe whatever 


Influence, and the Prudence of your proper 
s/o deeply l th, 
ur meſt inveterate Enemies, which 
into one Tear the Glories of a long 
Ye/ty ſhould yet any way need ile 


15 


contract 


— 


Sir, 
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erable which Ki 
1 fro Sooereign, and 
of telling 
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ſhort at th. 
ates from 

lay far out of their Way: ply 1 
the one by your vittoriout Arms, 1 1 


Somewhat to diſappoint the other, by 


much heightned ly 

not only in your gracious 

that Royal Family, under which we have 
next to that merciful and miraculous 


| to your own Wiſe Conduct, and 


Goods to be as kind to them as if you did. And ther 
upon any 
ut, or at I, 

way, to the Fuſtice of 
or Eloquence. . 


Conduct, overturned in ſo ſhort 
your Gentleneſt and Cleme 
the more wonde 
can never have 


*amily ) 
ervants, tho" it is your Ma. 
efore, Sir, I am ſo far from valu. 
pleading for your Majeſty, ei. 
ever Advantages I may gain that 
e, without arrogating any Part of it to my own Skill 


| Your Majeſty's mo | 
| dutifu, loyal, and 
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The ANTIQUITY of the Royal Line of Scotland, further 
dleared and defended againſt the Exceptions lately offer- 
ed by Doctor Srillngfleer,in his Vindication of the Bishop 


Iu; - 


* 


ehο⁰ëỹð³ ieh th dmr w en 349 m in m 0104 06H w w o h cin iy p ar o d : 
CH & . 
The King's Advocate is in Duty bound to defend the Antiquity of 
the Royal Line. This Debate, as it was unneceſſarily flart- 


ed, ſo it irunwarrantably continued. The Author's Anſwers 
to Buchanan's Jus Regni, cleared and defended. 


ING James having in his Baſlicon doron, Page 201, founded his al 
4 Aon pr upon King Kergurs having made himſelf Kin and 12g 
as well of the whole Lands, as of the Inhabitants of Scotland; and King 
MISS | Charles I. having in a Letter to his Parliament, anno 164 1. founded that 
Eazy: Kindneſs which he expected from the Srots upon this, that they and 

Nh, JE their Predeceſſors were ſworn to maintain that Race of their K 


{ ings 
which he now repreſented after 108 Deſcents, I leave it to all indiffer- 


Foundations on which they had built the Dur? and Kindnefs of their Subjects; and fince 


has brought I 
ered to theſe Grounds, 4" 


bing to them, nor to the 


how Doctor SEO could adventure to continue the 
Parliament of zealous epi 


new again, this 1 a ſolid and neceſſaty Baſis for their Loyalty, Z 
Art that the r anſwrers, 18; that our Kings are ſtill ancient 5 the Iriſh Race, and 1 


airs: | 1 ers, and 
Kings fucceed only to the Lriſp by the Scot iſb Kings now controverted, and it he rejects ore 


| for Want of ſafficieat Proofs, he muſt, by a ftronger Conſequence, reje& the Proof 
can be produced for them, and he does ſo. indeed with e and Galery: . 
5 e Ho H h h h h2 „ prove 
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to 
eient, but one ot the laſt Kings in Chriſtendom, and are angry at me, 
Fodate, for daring to ſay chat this was a Kind of ae; by which I meant only ther 
a lefſening and wranging of the Majeſty of ohr commen f 
cal Expreſſion, by adding, that I was fare the learned Bilhop of St. eh had written thi 


leaſt has. not uſed them ſo ingenuouſly as I have dona. 


prove our Kings to be deſcended from Wy 85 II. if he allow not my Profs for Fr, 


nay, which is more, I have. proved the Delcent of Fergur II. from the Þ3/, in their . 


bo, impoſſible, aud al} the Authors for this Opinſon, to have contradiged one another 94 
that theſe two loyal Divines toil much to prove their King to be, not only not the mot an. 


tho) che King's Ad. 


ns, cho“ I qualiſſed this rhetori. 


with a Deſign, rather to gratify his Order and Country, than induſtriouſly to injure o 
ings or is; and thus, in that Marter, I have been gentler than my Employment 'conld wel 

allo, of my preſent Treatment does require. Docter Sg ee, Pref. Page 5. calls this 

the ſharpeſt and moſt unhandſom -Reflettion in alf my firſt Book; and'Tam glad he doe, 


ſo, for i, ere be any Severity in theſe my Words Laddus is to be blamed, and not I; for 
he durſt not deny the Britiſh Deſtent from Brutus, % he might thereby wyons the Majef 


in my: Letter to my Lord Chancellor, 11. are, And fince Luddus own! that 


the Engliſh Nation, I admire that any of the Subject of Great Britain ava not think it 9 
gree of Leſe-majefty, to injure and ſhorten the Royal Line of their Kings. "By which it may ye. 
ry eaſily appear, that I did take the Word Le/e-majefty in a rhetorical, and not in a legal Senſe, 
tho I find that Doctor Stillingfieet does not anſwer my Objections, even ſuppoſing.the Word 
to be there otherwiſe taken; tor it ſeems for ought that's yet anſwered, that to injure and 
own Words) to wrong the Maje/ty of the Britiſh Monarchy. * N i 

Tu Doctor being reſolved to found every Thing upon his own Authority, ny of. 

2 


| ſhorten, the Royal Line, is a Degree of Leſe-majeſty, that is to ſay, it tend (in Laddurs 


little other Help, t ells us, that ſuch as are to write in Matters of Antiquity, ſhould be extraord| 


rih verſed in the beſt "Authors, and ſhould have a deep Judgment able to compare them together, 
and this being the Preface of his own * Origines Britannicæ, may be, I am afraid, ſo conſtru- 


_ ed, as if he Would have us take his own Word for his being a moſt learned and judicions 
Antiquary-and Critick;tor elſe he would not have undertaken this ſublime and hard Task: As 
_ alto. he tells us by the ſame Art, that it was not every Advocate uſed to plead eloquently ae 


the Bar, and who took Citations at Second bund, who could manage ſo weighty Matters; mak- 
ing it thus great Inſolency in me to grapple with him in our own ' Hiſtory, which a N,, 


man, and in the Latin Authors, which a Civilian ſhould underſtand beſt of all others; for 

this Debate requires little other Learning beſide theſe, and the reading of ſome few Paſſi- 

5³ in others, Which I have read in the Authors themſelves with as great Attention "as the 
p 


oQtor, without taking any ot my Citations at Second -hand, or uſing theth without confi. 


_ dering. firſt their full Import and remoteſt Conſequences, as ſeverallearned Men here: can prove, 


and Will better and more convincingly appear from this Debate it telf,) in which, befide me 
main Poſitions, I hope to prove that either the Doctor has not underſtood ſo well or at 
flect ſomewhat on me, and much on our Hiſtorians, without contributing any Thing 


* 
1 * 


To 


elſe tothe preſent, Debate, ſave what may ariſe from the weakning our Credibility, be 


Doctor allerts that {ſhould have in my Anſwer to Buchanan: Jus Regni, denied that any ke. 
Speft was, due to the Arguments brought from our Hiſtories to prove bir Republican Principle, © 
75 1 dren hade decried our Hiſtories as fabulous and invented merely to ſuftain thiſe | 
Jo which my Anſwer is, that I. nould be glad to find Doctor StHlngfleet as firm a Friend 
tothe Power and Intereſt of Kings as I have been, tho? I think he gives no great Evidence 


* ” 
4 » 


of it, in urging unneceſſarily all Buchanan's popular Arguments, with the fame Exacueli 


that thoſe do who wiſh them to prevail; but none can lefſen the Eſteem of the Book bere 
in queſtion, without reflecting upon the famous Univerſity of Oxford; whoſe Teſtimony | 
have ſubjoyned to this, and which I think the next to that of a good Conſcience. 
Bor to the Point, I muſt remember our Readers, that Buchanan having urged 4 auff 
the abſolute Power of our Kings, that they were limited by a Contract betwixt King Ng 
and the People, N that 1. This Contract was denied, and an has ma) 
be true tho! ſome Points be foifted in upon deſigu, elſe few Hiſtories are true; and this i 
Doctor Heylin's Doctrine as well as mine. 2. That. Ferdon, whom they call our firſt Hiſto- 
rian now extant, did expreſly ſay, that Fergus cunſtituit fe regem, and I have cleared that l 
could not be otherwiſe; and if Boethius has 'only copied) Fordon, and Buchanan Poet hius, 
8 our Adverſaries contend) they muſt be all regulated by Fordon's Loyalty. 3. That il 
Boethius he urged againſt us, we muſt conſider all he ſays, and if fo, we will find that he de- 
rives the Monarchy from Gathelus, and he was King without Contract, before Fergus, whole 
Reign I aſſert not here, though I uſe it juſtly againſt ſuch as object that Tradition as ag 
ment um 4 hominem. 4. Theſe Limitations being found inconfiſtent with the Safety af King 


* 
” 
* 
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and People (as indeed all Limitations are) they were repealed by exprefs: Laws'in the Reit 


of King Reuntt h Il. and by many and clear poſterior Statutes founded upon ſad h 
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And if ſuch Limitations could be introduced; they could be abro ated by expreſs Conſent; 
and fo our Kings are now freed from them. 5. I clear that theſe Expreſſions crept, into our 
Hiftories by the Humour which moſt Churchmen were in at that Time, of having Kings 
depend on the Church, and ſo not abſolute; in which our Hiſtorians are leſs guilty than 
thoſe of other Nations, whom in Friendſhip. I will not now name, And as to the. Inſtance 
brought from our Hiſtories to prove that the People, ſometimes, de facto depoſed 
Kings in thoſe ancient barbarous Limes, that concluded only that the People were Rebels, 


but not that our Kings were limited; but to have denied our Hiſtories in as far as th 1 7 


roved this, it concerned me to have denied them long atter Fergus II's. Time, which ha 
n very ridiculous according to the Biſhop of Aſaph's own Opinion, and had juſlly de- 


famed my Book amongſt my on Countrymen; and how ſhould we acknowledge this to be 


a peculiar Guilt in our Hiſtorians, except we deny the Truth of all Eng/;ſþ Hiſtories ſince 
Pilliam the Conqueror's-Time? becauſe they mention Limitations extorted from their Kings, 
Murders. committed upon many of them, and the Right of Election to be ſtated in the 
People, as I have proved in a Letter to Doctor Stillingfteet, unfit to be expoſed to publick 
View for the ſame Reaſons that, I think the Doctor ſhould have ſuppreſt that undutiful 
 diſreſpeQtul Part of his Debate againſt our Hiſtorians, who deſerve much leſs to be taxt 
than his own Friends, for their ill-founded Conceptions of the Rights of Monarchs in thoſe 
Days; and to reform which I have been ſomewhat more inſtrumental than the Doctor: 


But ſuch injurious and national Excurſions as this, ſeem to prove to Conviction, more Par- 


tiality than Conſideration in the Doctor, tho? otherwiſe an honeſt and learned Man in cold 
Blood» But to ſhew that he is not a diſintereſted Critick, I muſt obſerve, that he ingenu- 
ouſly confeſſes f- that he owed ſo much Service to ſo worthy. and excellent a Friend as the Bi- 


op of St. Aſaph; for tho? he adds, ht if my Arguments would hold good, they would ah . pag 7% 


overtbrow ſeveral Things in his late Book, yet this is but a mere Pretext, for nothing in m 


OE. 


Book relates any way to any Part of that Subject which he treats Wat except in the ſecond 


and fifth 9 vm wherein he takes alſo my Book expreſly to Lask in the Tame Points. 

And therefore I conclude, that if he, tho? a Churchman, thought himſelf concerned in Ho- 
nour to own his Friend, albeit an Aggreſſor, I, as a King's Advocate, may be more juſtly 
allowed to on our Kings, when attacked unjuſtly and unneceſſarily by their own Subjects 


controverted in other Nations, yet it cannot be inſtanced that this has been done by Sub- 
jects, after their Kings and Parliaments have ſeriouſly founded the Loyalty of the Nation 


upon ſo ſolemn Occaſions, which is our Caſe, and the Antiquity it ſelf is not abſo- - 
- lately fabulous, but on the contrary, is in it ſelt ſo reaſonable, and is warranted by the Teſti- 
montes of contemporary Hiſtorians, and allowed by the moſt judicious Critick a. 
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0 W without ither Vanity or Levity, or any 


put the Reader in mind, that in my Book I did only undertake to 


$18 Dd, Zain before the Year 503. and after I had proved this ſufficiently, by the 

| I clear and poſitive Teftimonies which I adduced, and had made it appear 
by ſome of theſame Teſtimonies, that we ſettled here before Julius chase 
lime, and particularly that Reada one of our Kings, was expreſly ac- 
© + +. ©. - knowledged. by Bede, one of the Authors Leite; I proceeded to prove 
that our Hiſtorians are to be believed as to King Fergus, there being only a hundred and 
thirty Years betwixt theſe two Kings, as to Which, our Hiſtorians being many, and Men of 
n to be believed, they having narrated nothing that is improbable, and 


_ Uving declared that they were. rang Aba ſo to write, by the Records delivered 

© them by Authority out of our ancient Monaſteries then extant, and that oral Tradition, 
fred and thirty. Years, And in the laſtPart of my Book, I clear, againſt Archbiſhop Yer, 
and the Biſhop of St. Aſaph, that this eig * called Scotland, and we Scotl, 1 
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and Beneficiaries, And tho' it may be inſtanced that the Antiquity of the Royal Line has been 


upon that Antiquity, and the Kings have rene. een ee under their own Hands, 
ere 


univerſally received of a whole Nation, is a great Fottification of ſo ſhort a Step as a hun- 
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liſttacting Digreſſions, Imufſt 
prove againſt the Biſhop of St. 4/apb, that the Scots did ſettle in Bri- e 5 
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Vol. II. 
© the Year 1000, a Poſition they were driven 10 maintain in Defence of their former Pies: 
Docro  Stillingfieet, without taking notice of theſe Points which I treated ſeparately in 
the Method now mentioned, would more cunningly than ingennoully, make his Reader he- 
lieve that I have undertaken by every Citation and Reaſon; to r the Truth of all the 
Parts of out Hiſtory from Fergus downward : And therefore when addace a Citation for 
roving that we were ſettled here before the Year 503. or that this Country was called Seat. 
land before the Year 1000. he asks, Where is there Mention in theſe Citations of Fergus? 
and takes no care to conſider my Citations, with relation to the particular Points fo r Which 
| tDoforci- they are produced, as in my f Citation of Scaliger, concerning tlie Scoto-brigantes, and in my 
- 28 itation of Claudian, &c. e S OUT TOO 
> 5- page 


* 


To return then to my firſt Method, for the Reader's fuller Conviction, I muſt put him in 

mind that I did prove the firſt of theſe Poſitions, vis. That we were ſettled in Scotland 
before the Lear 503. 1. By the Authority of the Bri#iſþ Hiſtorians within the Iſle. 2. By 
the Roman Hiſtorians, who could not bat know us well, becauſe that Nation fought long 
with us. 3. By ecclefiaſtick Writers and Hiſtorians, who prove that the Scots were . 
gry to have been a Chriſtian Nation here, before that Time, and therefore behoved 

to have been ſettled here. 4. I fortifie theſe Citations by moſt clear Reaſons, 3. Becauſe the 

Import of ſome of theſe Authorities is controverted, I appeal to the beſt Hiſtorians and Cri. 

ticks, as the moſt competent Judges betwixt the reverend Prelateand my ſelf) and theſe Ih 

will be found to have aſſerted the Truth of this my Pofition, and the Juſtneſs of my Citz- 


| Tur firſt Citations I uſed were from Gi/zar and Bede, the moſt ancient and eſteemedof 
all the Eng/iſþh Writers: And I did begin with Bede, becauſe he tranſeribes and explains 
the Argument as I ſtated it in my firſt Book © 


Gildas.; and I ſhall ve ae 
„though a Sax himſelf, and ſo an Enemy to us, having written an 


Tu venerable Be | 
exact N e to the Periods of Time, does, in his 1 Chap, de priſeis incoli, 
tell us, that GO D was praiſed in five Languages in this He, that of the Engliſh, Britons, 
Scots, Pitts and Latines; and then proceeds to tell that the Britons were the firſt Poſſeſſors, 
and polſſeſt the ſouth Parts; after which, came the Pitt / to the nothern Parts, and the Sat- 
under Reuda thereafter made a third Nation in that Part belonging to the PFs, getting the 
weſtern Part of Scotland, North from the Piti, called Dambriton or Alcluith, and he incul- 

_ cates their fixing here by three ſeveral, but concurring Expreflions. 1. | Progreſs ex Hiber- 
nia, they left Ireland. 2. Seder vindicarunt in Britannia, they ſettled in Britaiv. 3. In Bri 
tannia ritonibus & Pictis gentem tertiam addiderunt, © the added a third Nation to the 
Britons and Pi, and that this was very ancient, is clear; for he fixes them in Britain in 
that Chapter, wherein he treats depri/cis tncolis; and having thus ſettled the Scots and Pi8s 

in his firſt Chapter with the Britons, he proceeds in the ſecond Chapter, to ſettle the fourth 

Nation, viz. the Latines or Romans, beginning with theſe Words: But this Britain wa: 

weknown, and not entred upon by the Romans til Julius Ceſarꝰ Time. And having deſerib- 
ed the Wars betwixt thele three Nations and the Roman Emperors, in a due Gradation, 
marking every Period of Time through the Reign of their conſecutive Emperors and 
how at laſt the Romans had abandoned the Iſland, and A#tius the Roman conſul had refuſed 

the Petition of the miſerable Britons, ſo often defeated 


fourteenth Chapter, relates, 


was from the 5 Ca 


© called 'tran/marine, 
were ſeparated fro 


count of the 
To which 
names the five 
GOD was 73 


8 


9 
\ 


afraid, that this Word tran/marine might have been miſtaken, he adds, 


* a Wall built betwixt theſe two Seas, 


be ancient, the Romans and Saxons mult 
are likewiſe reckoned before the War 


reply, that this is a mere impoſing u 
Ras teak of them in, fen to th 
Within che Iſle; but when he ſpeaks of the 

ly of the Aan lan, Pitts and Scots 2; 
whereia theſe fixed in the Ifles, as. he does when he ſpeaks of the Romans 
becauſe he knew the one, but the other was ſo ancient, that the exact Time of or 5 
| g 8 8 | 5 | . Cettle- 


hy 
how the Britons upon deep . brought in the 


and in the 12 Cap. he tells, that Britain was vexed by 


m that Part of Britain by the two Seas which did almoſt meet. And 


in this he agrees exactly with Tacitur, who, in the Life ot Agricola, ſays, That there be 
the Roman Enemies were cloſed up as in an Ie. 


be ancient Inhabitants too in his Senſe; for they 


Inhabitants, and not merely of the ancient. 


3 Languages Wherein 
old Inhabitants, he ſpeaks 0! 


z and the Reaſon why he ſets not down the particular Time 


with the Romany, his Bufineſs being to give an A. 


Car g. . To theſe Arguments the learned Doctor anſwers firſt, That Bede, in the Beginning of bis 
Hiſtory, doch ker down the five Nations that ia Re h and ſo if the 155 and Pitts 


pon the Reader; for Bede, when be 


and Saxon, 15 | 


the Scots and Tis, he, = the 
axons, 

and from thence continues the Sao Hiſtory. The ſecond Argument I brought from Bed, 
b. Lib. 1. Eccl. Hift. where he ſays, that Severus built a Wall to defend 

againf the. other unconquered Nations, | 
e Scots and Pitts, two- overſea or tranſmarine Nations ;. and thereafter, as if he had been 
| ; That they were not 

becauſe they lived and were ſettled out of Britain, but becauſe the 
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| Gorrloment was not knawn. ; for certainly a Chronologue would not have omitted that, if he 
ma it ; for ſpeaking of the — cho Settlement, he condeſcends upon the particular | 
Year 3 but when he ſpeaks ot the Sestlement of The Scots and Pits, he ory faith, as they Se | | 
| "ay, a Word uſed in the remoteſt Antiquity : And if ſo, certainly they muſt be mach more 4 
xcient than the 303. Aud the inguiftive Bede made it not his Buſineſs to ſearch out fe- 8 
eulat Antiquities, having only defined (as is clear by his Book) to write of us in ſo far as 478 
was neceflary for his ecglefiaftick Hiſtory, which needed not the Helps of the old Manuſcripts 
in our Monaſteries, which only could tell him the exa4 Time, and ſo he was forced to cn : 
in the general Remark of our being fixed here, Time out of Mind, even before his own _ 49 
Age, which was ſo near ta the 303. that his own Father might have told him preciſely 
when we ſettled, if we had not ſettled here till then, n. 
Fux Dottor's ſecond Anſwer is, that Bede does not at all intimate that the Scots were 
in Britain before the Romans and Saxons, To which it is replied, that Bede is a Chro- 
nologue, and is careful of the Notation of Time where he knows it; and therefore it ſeems 
till to me, and has done ſo to fuch as underſtand well Chronology, as ſure a Demonſtrati ; 
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' » Fromwhich T obferve, that the Merte were in effect the Pi, who dwelt in the low 
Country neareſt the Wall, and that the Caledonit were the Stor, who then lived-in the Hil, 
ſo that Dion is fo far from proving that the Wall was not built againſt the Srotr and Pig, 
that he agreeth with the other Authors elted here and elſewhere, who all concur to prove, that 
the Wall was bullt againſt the Sor / and Piet. And the Doctor might as well conclude, that 
our ARions done here this Day, are not dene by the Scots, - becauſe our Hiſtories ſpeak 
oft=times of the Highlanders and Lowlanderr, which are the Mente and Caledonit ; And 
I do conclude, that either the Doctor d not a Man to parallel Authors with Authors, or elle 
he is not of that Candor I did formerly take Doctor S?/lingfleet to be, | 

T4 « Doctor fourth Anſwer le, that when Bede makes the Scots a tranſmarine Natlon, 
a dwelling among the Friths, and not ont of Britain, this ls only ſald in his own Defence, 
- becauſe in his firſt Chapter he had ſettled them in By/tain and no more Reſpect ſhould by 
had to this, than if a So Welter In Bede Time had ſpoken of the tranſmarine Saxons, uf. 
Ing the Words of an Author who lived before thelr coming into Britain, and then ſhould 
explain himſelf that he does not mean the German Saxons, but theſe who lived in Britain be 
yond the two Friths 2 Would this prove that the Saxons lived here befare 7uljur Cr/ar's 
ime ? All this T confeſs Is a Plece of odd Reaſoning, for certainly we muſt either deny al 
Authority and Reaſon, or confeſs that Bede who was ſo anclent an Author, and lived 6 
near to GHda's Time, and to our Country, behoved to know whether the Scots lived in Hye. 
und or not; and It is not tobe thought, that Bede would have written fo diſtinQly and po- 
- fitively ſuch a great and palpable Lie, merely to maintain his own Aſſertion 3 and therefor 
his Acknowledgement, that we were ſettled here beyond the Frirhr, and not in Ireland, 
proves ſufficiently quod erat probendum. And it ſeems to me a Deſtenfion below the Gravity 
of ſo great a Nottor, to ſport himſelf over and over upon the empty Critleiſm of my calling 
this a Demonſtration ; nelther u it any Wonder, that the Doctor is angry at me when lclte 


ige, Bede, for both the Blihop of dt. Aſaph and f he treat Bede ſo, becauſe What he writes makes 


{ Gaps N page for us, | | | 4-4 . | Wo. 
Nees To G Authority it Is auſwered by the 8 Doctor, that by theſ® Seas muſt not be un. 
derſtood the Friths of Forth and Clyde, but the Sen detwirt Ireland and Scotland, becauſe that 
Gilat ſpeaks Mill of them as carrying away thelt Prey beyond Seas, and the Paſſage over the 
Fyith behoved to be as large as that over the Seas, being 4 Miles in ſome Places; whereas the 
Patſage betwixt Scotland and Ireland, is, In ſome Places, but 13 Miles. To this it is replied; 
| that the Friths are called ware Scoticam, both by our Laws and the Engit Writers: And to 
* Rican 4+ theſe 1 now add theirown * Luddus z his words are, Bernlela vero a Tilla ad mare Scoticum, 
e page . god nun Frith vorant + To which the Doctor neither has, nor can make any Anſwer; An 
þ the Word trans mare is not impropriated when it is applied to our mare Seoticum, and 
though in ſome Places the Frith of Clyde be fo broad at the very Entry to the Ocean, where 
it is rather Sea than River, yet many Parts betwixt Scotland and Ireland are much broader 
than the broadeſt Part of the Friths, And the Scots in their Curroughs did not paſs at the 
broadeſt Part, but near the Wall at Dumbriton, where they were neareſt the Pi#s, and it k 
not a Mile broad there, and is little broader for a long Tract of the River under it, and the 
| broadeſt Part of it is exceedingly more calm and ng le than the Jriſþ Sea, the one being 
but a River and within Land, and the other being a Strait of the wide and open northern 


Ocean, where the 1 by how much it is ſtraitned, becomes the more turbulent: And 


therefore when Claudian expreſſes our Invaſions and Flights, he dogs it by Our. 
5 Fregit hyperbore as remis audacibus undas, Io) ' 13 | Wm | 

| Boy that ofthe Smut by Sl.. 
OY — - : venturum Saxona ventil. SO TG 8 1 


Wuicnp * Sails. Nor were the Curroughs mentioned by fly & 
bells civil; ) cited by che Doctor, made for Seas, but Rivers, as is clear by the Words, ver 
Fontes F045 Poſſent, and theſe, militesque his navibus flumen tranſportar, Edit. variorun, 
1670, Ce. ag: 492. It does not thereſore appear probable, or reaſonable, that a whole Fleet 
ſhould be made by poor Pilfcrers of ſuch Stuff fit to carry an Army with its Prey, over ſo tur- 
bulent a Sea, and in the Winter Time, they having fonght and 5 ed all the Summer, and 
the Prey being then ordinarily either Cows or Horſes, there being little elſe to be plunder- 
ed; and if they had paſſed at Kinryre, which is that narrow Place, they behoved to have 
travelled likewiſe over a whole Tradt of Ground, and two other Seas, before they had come 
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e Frith of Clyde, and the Britons Conntry. And Bede explaining Gi/dasfs own Words, „ 
8 they ceaſed wot 10 drive Preys. ow the Sem 4 and qgere pr gdm, to drive d 9 
Prey, 18 what can only be done by Land, ind ſo could not have been done In Curroughs 4 nor | | 
« that driving by Curroughs ever called a Piracy, as ie would have, {if ft had been from 
one Hind to another; but the * of Beaſti over a River, is conſiſtent ___ 
he drlving a Prey, though that this, In the DoQtor's Senſb, infers an Impropriety In the Words, 

as well us Contrad letlon to common Senſs, „„ f 
Wurz A5 it is in the laſt Place urged, that a Wall againſt the Srots and TI had been 
ridiculous, if the Sears could have come conan the Britons by Sea, It is replied, that 
the Doctor (not knowing the Geography of the Pluce ſo well as we who have ſeen It) does 
not confider that this Argument proves rather agaluff himſelt , for If the Seorr had dwelt 
| in Ireland, which is almoſt to the South from\Dumbriton, It had been ridiculous to have built 
a Wall agalnſt'them from Eaſt to Weſt, for againſt theſe Ine urſlons from Ircland by = 
Cutronghs, it ould: have been built along the Mouth and Coaſt of Clyde, from South to 
North and the Doctor will allow me at leaſt to call this a Demonſtration, it being a Thing that 
may be ſeen, Bat the true Reaſon why the Wall was bullt, ls Very. obvious, vie. becauſe the 
Incurfions were made by the Scors and Fit, who were not formidable except when un- 1 
ted, and they had no Pallige for an Army when united, but over the Wall; whereas an 
Injury they could do in thefr Ourroughs over the Fri#h way very Inconfiderable, and could 
have Wok eafily ſtopt, and ſo the Wall was ſtill uſeful agalnſt Conqueſt, though not againſt 
Piracy. And whereas the Doctor objects, that this Wall way unneceſſarily built betwixt the 
two Sens to hinder the Incurſions of the Srots and Pitts, _ I ſuppoled, the Cuſtom was 
to croſ# over the two Frith, and to land on this Side ot the Wall, for ſo they landed on the 
Pritiſþ Side, and Jett the Wall behind them, and conſequently the Expence had been unne» 
| ceſfiry, and the Romans and "Britons very Idle in building it. To this It is anſwered, that ! 
very 0 ſuppoſed that the Invaſions were over the Friths; and though they had left the 
Wall behind them after their Landing, yet the Objectlon concludes not, that therefore the 
building of the Wall was unneceſſär y, for the Britons being ſeparated and diſtinguiſhed from 
the Stots and Pick by twoFriths which did meet only in a ſhort Neck of Land, they complet- 
ed this natural Fortification of Water, by building a Wall on the Land where it was wan- 
ting, thereby defending themſelves againſt the Irruptions of their Enemies, fo that the Scors 
and Pick being debarred from entringby this Neck, which was the eafie and ordinary Way 
before, were after neceſſitated to invade by Water, formerly the more difficult Way: And 
this is not only'a Co rp from the clear Probability of the Thing ( which were 
flulfficlent to anſwer the Doctor's Objectlon that is only founded on a bare ConjeQure ) but 
ith the expreſs Reaſon given by Bede f, who lived ſo near the Time and the Place, and who _ 
ſpeaking of this Wall, ſatth, fecerunt autem eum inter duo freta, vel 75 (de quibus dluimus) tibi. ur 1. 
marir, per millia paſſum plurima, ut ub aquarum munitio deerat, ibi praſidio valli fine, ſuos 
ab Mum irrupt lone defenderent ; from which I muſt alſo add, that the Seas we came over, 
were our own Friths abovementioned,/and not the 7iþ Sea, for the Wall is ſa id to be be- 
twixt the two Firths and Bays of the Sea: And thereafter in the ſameChapter it warns; e 
eor trans maria, which are alſo the Words of Gildas, All which is applied to out Fiiths, 
and not applicable to the Iriſh Sea, which can neither be called Frith nor Bay in the ſingu- 
lar Number, nor maria in the Plural, it being called mare Hibernicum, as our Seasare called 
mare Ger manioum, or Deucaledonicum. And that the Triſþ Sea was not patlable, nor fit for ſuch 
anniverſary Invaſions in Curroche, is . all I have ſaid formerly ) clear from the Engliſh 
Writers themſelves, Bartholomets Ang icu1, and the Engliſh Polychronicon 4 in their Deſcrip- mn 
tions of Ireland. But the Sea that is between Britain and Ireland, is all the Year round full Lr. j. 
of great Waves, and uneaſie, ſo that Men can ſeldom ſail it ſecurely. This Sea is Sixſcore 
7 broad, andBartholomaur Anglicus ſays of it“, mare autem Hibernicum ver/us Britanniam 14, 14. ci 
| | 2 
In 


— TR. . * 
% 


n & inquietum eſt, & toto anno via navigatile, __ yp 
Tun Doctor, to evite the Force of our Arguments, makes the Caledonii and Meats to dif- 
fer from the Hof, and PiQs, and to be Britons dwelling near the Wall, who being forced to 
attend there for the Defence of the Wall againſt the Romans, left the more northern Parts of 
the Ille waſte, which they Formerly inhabited, as the Blood doth the Extremities, when it runs 
to the Heart; whereupon the Scots invaded their Poſſeſſions from the Weit out of Ireland, 
and the Pick from Scandinavia, But beſides the Arguments I urged formerly in my ſecond 
Chapter, I now add, that; 1. Bede makes only mention of five Nations who inhabited Bri- 
lan, viz, the Britons, Romans, Pills, Scots and Saxons, whereas if the Caledonii and Meate 
had been different from the Scotr' aud PFs (and not the Highlanders and Lowlanders of the 
Cor, and Piftr under different Names, as 1 have formerly proved them to be) then there 
bad not only been five, but ſeven Nations inhabiting Britain; whereas the or contends 
that Dion muſt interpret Bede's Words; it is more reaſonable that Bede, who wrote longatter 
Dion, ſhould Interpret his Words, ſince Bede is ſo expreſs in deſcribing who were Inhabi- 
tants of old, and in his Time; and _ wo 12 befbre Bede, could not acre f 
: avs. 2. EIrAHIX 
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2. Ein the Ses and Pits came into the Poſſeſſions of theſe Caledonii and Meer. he. 


Fore the Romany, or after: If they came in before, then the  Scors and Pibis muſt have come 


and ſettled here before the Year 412. becauſe the Romans left; this Iſle altogether about that 
Time without ever returning, and conſequently were ſettled here before the Year 50 


which is the Biſhop of St. {/ap/'s Poſition ; but it after the Romans left the Ile, then it "au 


Tei. 18. 


4 Utraque gens 
cam infederas 
inciam qua 
jam diu Scotia 
. eſt &ppellatas 
* Cap» 19. 


7 Pa » E4 } 
| Juul. 2 


ing his Opinion, and cites only 


not when the Caledonii and Mzate were neceſſitated to come for the Defence of the Wal 
againſt the Romany, which is Doctor Stilling fleer's Poſition, 0 tf 

_ Ir the Iriſþ had overcome the extraprovincial , Britons, whom, as the Doctor confeſſes, the 
Romans could not overcome, this Conqueſt muſt needs have fallen out near to thoſe Times 
wherein Gildas and Bede lived, and whereof they write the Wars and Vaſtations fo parti. 


cularly and exactly; and ef; cUny ſince the learned Doctor gives as a Rule, that a negative 
; | 


Teſtimony is concluding, where the Writer is knowing, and had ppportunity to know, and 
the Thing omitted is of Importance to the Subject treated of. All this quadrates exactly with 


this Caſe; and though theſe Authors had omitted this Conqueſt, yet it is incredible tha 
theſe ancient Iriſb Annals (by the DoQor alone ſo much preferred to ours) would hare 


omitted the full and clear Relation of a Conqueſt ſo very glorious to them, as the overcoming 
Nations, who could never be conquered: by the mighty Power of the Roman,; eſpecialjy 


| fince this muſt have been, not ſome particular Victories only, but one intire Extinction of 
the Mæatæ and Culedonii, for theſe are never after ſo muchas mentioned. And it is yet more 


incredible to think that we coulg have overthrown theſe extraprovincial Britons, after the 


Romans had been forced to leave the Ifland, and yet never be able to prevail ſo far againſt 


them, when they had the Briton, Romans, and us to. be their Enemies, it being acknowleds. 
ed that we were by continual Incyrſions, endeavouring to ſettle here about 200 Years before 
the Romans left the Iſle. "7 OE s | x 


_ Watreas the DoQtor cites Fordon, diſtinguiſhing the Pits and Scots from the Caledouii 
and Mzatz, and making them to be the extraprovincial Zrizons. in the 36 Chapter of the 


third Book of his Scoto-chronicon, I have confidered the Place cited, but Itind no fuch Thing 


in that Chapter. Indeed in the 37 Chapter of the ſecond Book, I find Pulgentins is called 


Dux Britannorum Albanenſium, and that the Britannz boreales are diſtinguiſhed from the 
Britanni auſtrales, but there is no Mention made in that Place of the Caledonii and Mute; 
nor does the Diviſion of South and North Britons make any Thing againſt us, but on the 
contrary, it ſeems very clear by that Chapter, that the Scots and P;&s had been long ſettled 


in Scotland, before the Romans left this Ile ; for it is ſaid there, that the Scots and Pits hay= 


ing (according to their accuſtomed Manner) over-run the Country, notwithſtanding the Af 
fiſtance given by the Romans to theſe Britons, Fulgentius was forced to make a Peace with 
them, And to conclude, all this is moſt conſiſtent with Zede's Senſe of tranſmarine, but not 


with the Doctor's; and therefore we ſhould rather believe the venerable Bede ſpeaking of 
Things very near his own Time, when they are very probable, than a Paradox broacht late 


ly, far diſtant from theſe Times, and defended now by our too partial Adverſaries; eſpeci- 


ally ſince Bede ſhall be proved to agree thus, not only better with common Senſe, but with 
all the Authorities of the Roman Authors and Criticks : And I muſt ftill mind my Read en, 


that received Hiſtories are not to be overturned without infallible Proofs brought againſt 
them. But who can be a more favourable Judge for the Doctor, than the Saxon, and fo his 


own Countryman, Albertus Crantzius ? Or who can better underſtand the Time of the Saw | 
ons Deſcent, and the Hiſtory of Bede, than he who is himſelf the famous Saxon Hiſtorian * 
He 4 then tells us, that in the Year 449. the Saxon, were firſt invited here, but he ſays, Let 


us write from a. higher Riſe, and ſo he proceeds to tell how the Pict, ſettled here; and 


he adds,“ that within a a little after them, the Scots reſolving not to ſtay in Ireland, fail- 
and being for a little Time oor by the Ps, t both Nations 
Afte | 


ed ſometime into Scotla r a 
« ſettled in that Part, which is of very old called Scotland. Afte 
ſettle the Romans, and to relate our Wars with them, and he gives an Account that the W 
built by Severus, was againſt the Scots and Pitts, without mentioning either the Meat ot 
the Caledonii, From which it is clear, that Crantzius not only makes our Settlement much 
older than that of the Saxons, and that we were here before them by way of Settlement, al 
not by way of Incurſion, but alſo expreſly acknowled es, that our Settlement was very. near 
as old as the Ti&s,. who are beyond all Diſpute o to have been here long before Julius 
Cęſar's Time: And (which is yer? remarkable) he cites none of our Hiſtorians for confirm. 
þ ede, whom he interprets and underſtands as we do, and 
as indeed all the World does, except our prejudiced Adverſarie. - 04 
Ir is alſo objected by the Doctor, that Gi/dos + tells us, that the Scots and Pifs two tranſ- 


* marine Nations, did firſt invade the Britons under Maxima, which was long after Ceſar's 
Time. To which it is anſwered, that Gilda there defigns not to ſpeak of the firſt Inva- 


ſion of the Scots and Pic upon the Britons, but only of the firſt of the three Vaſtations made 


by them; for the Scots and Pitt / did often invade the Britons formerly, as is clear by 1110 | 
menius and others, yet they were never able to waſte their Lands, until that Maximus 5 


r which, he proceeds to? 
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armed the Britons altogether, as Gilde relates. And after this, Gildar: ſets down the other 
two Vaſtations, aud names them all under the expreſs Numbers of firſt; ſecond, and third Va- 
ſtations. 1. It is moſt clear by this Paſſage, that the Scots who made this Vaſtation, lived not 
in Ireland but in Scotland, beyond the Wall and Friths, for Gildur calls both the Scuts and 
Pills tranſmarine, without Diſtinction; and certainly the Pitt, lived not in Ireland at that 
Time, and therefore neither did the Scots; and conſequently, Beue did moſt juſtly interpret 
the Word tran/marine to be not becauſe they lived without Britain, but beyond the Friths, 
and Bede intimates, that that was the common Acceptation of the Word tranſinarine, which 


* 


is imported in the Phraſe, traꝝſinarinas autem non dicimu t, &” :!:! 
BECA uss it 1s urged by the — . and the Doctor, that Gilda. _— mean in all theſe 
Paſſages, the Iriſb reliding in Trelandb ſince he ſays + the Ii returned Home; and where + nw cow 
could the Home-of the Triſb be, but in Ireland ? I think fit to refer the Reader to the , 
ſeventh Section of my former Treatiſe, where I have fully 1 that by the IJriſh in theſe 
Citations, is meant the 1rzþ inhabiting Scotland, and which I ſhall again more fully vindicate 
in the fifth Chapter of this Book, from the Objections ＋ 1 in this new Anſwer. I urged 
alſo in my Book, many Authorities to prove, that it was the erer al Opinion, even of the En- 
gliſp Hiſtorians, that we were ſettled here, even before Julius Ceſar's Time, to which the 
For returns no Anſwer: And thus having proved my Poſition by Authorities within the 
Ile, I! now pals to the foreign Authors. ) ͤ Sees £365, 
As AINs r the. Citation urged from Eumenius in his pps to Conſtantius, the Doctor 
does very little elſe but vs ey what the Biſhop had ſaid, and I had fully refated; and ſee- 
ing he can make none but tuch inconſiderable Additions, I wonder to find that Argument 
renewed, unleſs the Doctor thinks that his Authority is greater than the Biſhop of St. 4/ap5's, 
for I have already obſerved, that the Compariſon is ſtrong enough in Buchanan's Senſe, 
which is all that is requiſite; And I wonder to hear him ſay, that it was not a greater Ad- 
vantage, and more for Conſtantiuſs Honour that he did beat the Britons after they had been | 
long trained up to night even by the Romans, than when they were altogether rude, and 
had never ſeen any Enemies but Pict and Iriſh in Julius Cęſurs Time; for as common 
| Reaſon teacheth us, that they could not but confiderably improve in near 400 Years Time 
of frequent Wars, ſo the Biſhop of St. 4/aph tells us, that, to the end they might more ea- 
fily refit the Scots and Pitts, the Romans taught them the Art of Har, and. furnijht them with 
Arm, which is ſufficient to ſuſtain the Strength of the Orator's Compariſon, when he aſſerts, 
that Conſtantius Victory over the Britons, ar greater than that of Ceſar's: And albeit the 
next Paragraph mentioneth other Advantages, yet it does not follow that theſes Advantages 
were not very conſiderable, and theſe Advantages are no Part of the former Compariſon, 
but make a new Paragraph, and are a new heightning of Conſtantiuss Victory from other 
Grounds. 2. I could never ſee how it could be truly ſaid by the Orator, that the Britons + 
were uſed to fight againſt the Iriſb and P:&-5, if by the Iriſb be not meant there the Scots; 
for as I have proved that we were called 1riſþ in thoſe Ages, ſo I defire to know where the 
. Britons were uſed to fight againſt any other 1r;ſþ ſave thoſe who inhabited Britain: Nor 
do the 1riſþ pretend that ever there were any Wars between the Britons and them, fave 
only in Egberts Time, which was many Years after Cœſar; and even this is but a Conjecture 
of a late Author Uſher, and Flabertie doth adduce no more ancient Authors for it. And ſo 
that cannot verifie. the Orator's'Saying, that they were accuſtomed to fight againſt the Iriſh im 
Celar's Time. It is alſo very confiderable, that the Pifs here are joyned as uſed to fight 
jojatly againſt the Britons, tor it can never be inſtanced that the Pitts joyned with any a- 
gainſt the Britons, ſave with us: And it is indeed incredible, that the Scots ſhould be accuſt- 
omed to fight from C:/ar's Time to Conflentiur's, and to the Year 503. (which muſt at leaft 
include about 600 Years,allowing only 100 Years to verifie that Word) and yet never ſettle where 
they fought, venturing their Lives for the Defence ofother Mens Lands, for a Prey which could be 
of very little Uſe to be plundred in thoſe Days, there being little to be taken ſave Cattle, which 
could have been hardly tranſported in Currochs over ſuch boiſtrous Seas. 3. The Doctor 
tells us, that Britannicum, and not Britannum, is the Adjective, or at leaſt that this Author 
uſeth only Britannicum tor the Adjective, and ſo ſoli Britanni were not good Grammar if 
conſtructed in the Genitive. But to this I reply, that the Doctor adverts not that I have pro- 
ved by Citations which he anſwers not, that Britannum is an Adje@ive, and ſo /oli Bris 
tanni good Grammar in the Genitive, and there is nothing more ordinary for Orators than 
to Tary their Phraſe, uſing ſometime one Way of expreſſing, and ſometime another, Variety, 
in ſuch Caſes, giving both Delight and Ornament: Nor can I ſee why, if this had been ill 
Grammar, Combden would not have carped at it, as he did not ; or how Scaliger would not 
have taken Notice, of it, he having decided: for us, after Buchanan had put this Conſtructi- 
on on this Expreſſion : For tho” Scaliger doth not expreſly take notice of the Conſtructi- 
au, Jet after he had fully conſidered the Debate -betwixt Buchanan and Luddus (wherein 
2 was one chief Argument) he decides for Buchanan, which, upon the Matter, is a clear 
Approbation of Buchanan s Conſtr * N 2 I contended for by citing Scaliger, wy 
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 Enmenins,' is not only contrary to that of Stephanu and Plantin which I have cited, 


tha Citation of him on Tibullus is wrong printed for chat of his on E "ol and * 
is a clear Conſequence drawn from Seallger in his Notes on Ky/tbing Ms e, BY 
ſo, then Fee the Opinion of 3 and 'Buchanan, with Camb dens Acquicſeence, jy 


much ta be preferred to our prejudiced Enemies, whoſe Learning does not 1y ſo much fh. 
way, The Argument from the Neigen add ueed by the Doctor, in Puteami's Bald 


but eren 


from that Way of Pointing, there is no Advantage to the Doctor; for to ſuſtain the Words 


olli Britauni to be Nominative, there ſhould have been a Comme after oi Britanni, fo 


* 


7 
* 
* 
o 


{3 


} Cap. 1, Pa- 
lag „ 


now run, C / Britanni Pietis made, C Hibernis afueta beftibut, they cannor be ele 


otherwile than thus, natio rudis & aſſueta hoftibus, Pictis s Hibernis, % Britanni: 8 


oli Britauni likewiſe had been Wamihative, the Orator, to make good Grammar, ſhould 13. 


ther have faid natio rude, Is foli Britanni afſueth, (and not afſuerd ) Piftis & Hibernis, By: 
abſtracting from both the Pointing and the Grammar, it is undeniable from this Place, that 
this ancient Roman Orator did, in the Days of Conflantivs, before the Year g03. conſider our 
Calony as accuſtomed to fight againſt the Britons, and as a diſtin People oyned in this 
War with the FI, which cannot be applied to any other Nation but to us; and therefore 
Cambden and Uber more reaſonably flee to another Subterfuge, vis, that Eumenius ſhake 
according to the Conception of that Age wherein he lived; and it is undeniable that that 
Age conſidered only us and the Fi, as fighting againſt the Britons, and as two Nations 
fixt here. Bur this Anſwer is alſo very ridiculous, for if our Antiquity had not been very 
confiderable in Eumeniuss Days, the Orator would not have expoſed himſelf fo far as to found 
the Compariſon upan a palpable Lie, where he might have been traced; and fo I confeh, 
if ſuch Kind of Anſwers as theſe be allowed, no Nation can prove its Antiquity, But 4 
recably to all theſe QbjeQions, this Citation proves at leaſt that the Biſhop of St. {apy 
Poſition +, that the Seats were not at all in Britain, neither by Incurſion, nor by any other 
Way till te Year 300. is inconſiſtent with this Roman Author as well as our Story, and the 
general Belief C U— ² d on é ̃ ‚. Tn 1 
Tur next Author whom I did cite, was Latinus Pacatius, who, in his Panegyrick to The- 
odoſius upon his Victory in Britain, compliments him for having reduced the Scots to their 


own Marches, which ſhews that the Scots had their own Marches in Britain before the 


9 Cap.: $+ pa- 


* 


Tear 503, to which the DoQor anſwereth nothing. And from.the fame Author's calling (i 
1 hes 
B 


another Place) the ſame Marches the Marches of the Ca/edoniany, I infer, that theſe Mar 
were in Britain and not in Ireland, and that the Scr were called Caledonians; and there 


after I adduce Falerius Flacens and Martial, to prove our Antiquity, To all which the 
Doctor anſwers nothing, but that the Ca/edonians were Britons, without, anſwering my Ci. 
tations Which I have adduced to prove this. And as to the Criticks whom I cite for uss, 
+ he ſays very wiſely and profoundly, that we are not to follow modern Writers in their In- 


ragiaph 283+ | 1 This Anſwer, fo injurious to all the Jearnd World, he alſo returns to my prov- 


ag from Lipfius, Bergier, and others, that Ga{gacur' was a Scot, And when from Tacitur 
himſelf 1 prove, that he muſt neceſſarily have been a Hot, for the 1riſþ Kings never came 
to fight in Britain, he could not be a Briton, becauſe he was ſpeaking ro thoſe who had 
never been under the Rowan Slavery; and Zacitus tells that he Was a King of a Nation u- 
known, and but newly diſcovered, whereas the Romans formerly knew the Britons; neither 
was he ever pretended to be a Pick, nor is he in the Genealogy of their Kings. To all this 
the Doctor anſwers nothing. | Os, 


All then that is anſwered to my Teftimony from Tacitus, is, that thoſe who fought un- 


* Nu bi Car 


edonia ww/e reſt, and tho? they were Britons, yet that proves not that they were not Ca 


erat. 


0 
+ Integri &i 
lh 


der Galgacus, were Britons, and not Scots, as appears by Galgacus's Speech to them, where: 
in he ry that they are the noblef of the Britons, and fight to recover the Liberty of the Bri 


tons. And if Tacitus had known that they came out of Ireland, he had told it; nor could 


that Iriſb King who was with Agricola, have omitted to inform him of this. To which Ire 
ly, that Agricola wrote not this Relation himſelf, but it is written by Tacitus who had it 
Fam Agricola, and ſo cannot be exaQ, being but the Relation of a Relation, and probably 


0 


_ Aericola knew more of it from that 1riſþ King. But there is enough in Tacitus to prove 


that we were ſettled in Britain at that Time, and were of Spaniſh Extraction from Ireland, 
which was all that Iri King could inform. For it is clear, 1. That thoſe who fonght under 
Galgacus. were Caledonians, and paſt not under the general Name of Zritons; for Galgacis 
exhorts them to ſhew by their Valour * what brave Men Caledonia had + 27 from the 

edonian Briton. 
2. Galgacus tells that they were yet f unconquered and untoucht, which is not applicable 
to the old Britons, for they were conquered- before that Time, but is ſo far peculiar to 
the Pit and us, that we are ſtill called indomitæ gentes. 3. Tacitus deſcribes two different 
People in Britain, one big and white, which ſhewed them of a German Extraction, another 
dlack in Hair and Face, ſaid to be of a Saniſh Extraction: And can any Thing agree better 


with our Hiſtories, and the Deſcription. of the Pifs, who are ſaid to have come from Ger- 


| many, and of us who are ſaid to be a Colony of Sainardr that reſted for ſome Time in 1r* 


land? 


l — 


ſalty the ar/ur Caledonius is e Scotia, And ori theſv Words Lib, 10. Epigrant. 441 


aud does he not mention the Scots moving all Jerna? 
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tus ſaying, that it could hardly be known then whether theſe Nations were 

N e ſhews that be were there very aticietitly ; which is alſo 4 7-44 4 

oy by Bede, and confirms what he and Ewmenuy ſay. And immediately after Tacitus, 

; e are known under the Names of Scory and Pity, and the ableſt Criticks who have com- 

ed Hiftories, call Gfgacus expreſly King of the Scoty, whoſe Interpretation, becauſe that 

g their Trade, and they are diſintereſted, muſt be preferred to ths Doctor's ; and I add now 


Things Whichare certain, that in * Agricola's Time, Galgacus King &L Scotland, 15 "brow i a my. ja 


Quinte Caledonios Ovidi vi/ure Britannos. 


1 | 


he interpreteth Caledonivs Britannot to be Srvtor, conform to his Föll of the fores 


faid Words [nuda Caledonio, Ec, ] Schreveling alſo in his Edition of Martial cum norts va- 
riorum, is altogether of Farnaty's Mind, and uſeth his ver Words in his Commentary u on 


me two forecited Places, I will finiſh this Period with Grotius, who ſpeaking of our Har- 


clay, calls him gente Caledonias, &i and with Scaliger the Father, who, in his Exercitations 


againſt Cardan, declares the ur/# Calexonii to be urſi Scotici; Which Authors and many o- 


thers have prevailed with Church-hill in his Divs Britannici, to differ from our Doctor in 
confeſſing that the Caledonii were the Sil 
By the ſame Magiſterialneſs with which he contemned _—_ the other Criticks in 
the former Citation, he does alfo condemn the Authority of Scaliger and Salmaſins, in my 
urging the Citations of Scoto-briguntes in Seneca, and of the Scotica pruing in Spartian: But 
however, I muſt beg Leave, notwithſtanding this, to conſider thoſe two ancient Authors, 
Seneca and Fpartian, to be ſufficient Proofs of our Antiquity; till the Doctor Friends can 
prove to me that he is a greater Critick, and as impartial in this Caſe as Scaliger and Sal- 
maſius are, But however, the Doctor anſwers not the Reaſons J adduced tor proving theſe 


their Criticiſms to be moſt juft, and theſe are abſtrac from all Authority, and I fecom- 
mend the reading of them to any impartial Judge, eee oft: | 


} 


Claudian may be juſtly called by us the Scotiſþ Poet, as Bede is the Scoriſh Antiguary, 
for Claudian's whole Poem is, in effect, a continued Confirmation of our Hiſtory; for he 


having written a Panegyrick to Honorius, and in it magnifying Theodgſiu, his Grandfather, 


he deſeribes all along his fighting with the ot, which Sighmius caleulates to be in the Year 
361, as 1/anc/0n on this Year obſerves, And I refer my Reader to my former Treatiſe as to 
theſe Patlages cited by me, none of which Paſſages can be ng to the Scots in Ireland, 
with whom Theodgftus never fought, but only to the Soots in Britain, with whom it is cer- 
tain he did fight, many Monuments whereof are extant in that Part of our Country call“ 
ed Jerna. But the Doctor ſays, tho? this were granted, yet it would fall much ſhort of . 
lexander, or Iulius Ceſar's Time; and what then? for Inever intended that this ſhould prove 
eicher, but only that we were older than the 503, But (fays he) there appeats no Demon- 
ſtration. More wonderful ſtill! for I called it no Demonſtration, tho? I think it weighs as / 
much as any Thing in the Doctor's Book. And I take Notice only of this Railery, and ſo- 


phiſtical Way of anſwering, to detec} the two great Ingines which the Reverend Doctor 


uſeth all along in his Book. e 4 
Tnar which he anſwers here ſpeciouſly, is that 


by Jerna is meant Ireland by the Poet / 


es 437 — totam cunt Scotus lernen 
Movit, & infefto ſpumavit remige Tethys. 


wo o is it not poetica (ys the Dofor } to ſay he moved all, 4 little Part of Scot: 


To which my Replies are, that, 1. Scotland was Called Teland in theſe Days, as I have 
84 in the ſeventh Section of my former Treatiſe, and ſhall prove more fully in the fifth | 
aw of this; only at preſent I thall add the + Engliſh Polychroniton, which exprefly tells 144 1.4% 4ft 
us ſo prior to Fordon. e OMA 1 a | Many Evicens 
2. Dry Theodgfius conquer Ireland, or paths them ovef to Ireland? and does any Author tha la 
call Ireland ¶ glacialis Jerne? ] So then when a Name is proper to two Places, which of the I 
two is meant ſhould be determined by * Mon which is faid to be done in the _ a el d dork 


. _ — 


4% Sir GrokGn MackEnuins WORKS, 


And how agrees this with Bede“ telli 

and were not tran/marine? Or with Latinus 

Time, triumphed over Britain, and reduced the Srote ad ua 
triſh ny Mohaments id Hiſtories 


they beyond ity and the adding 


! 


6. ; 


Vol. II. 


were ſettled here long before that 4 | 
re oe bare lng ede tus Tia 

| uder? And where have the 
of theſe ViRories as We Rave? 

make us Javernd, which is the ſame Thing with 74. 


* 


that w. 


J. Dort not Javena! expreſl) 
1 arma quidem ultra 
Littora Juverua promovimus, 


Which cannot be applied to {rela 


ad becauſe the Romans never went thither, much leſi . 
2 If modo captas 
Orcades, & minime contentos notte Britannos. 
does not at all agree with Ireland, for it is neither joyned to, nor is ie near the Orca, 


I. Tur Name of 


nor has it ſo ſhort Fer as We have. But 


erna was not confined to the little Country of Srrathern, but was ex. 


_ tended to all the northern Hae, as far as Inmernc/7, and ſo the Railery of ( moving all, 


a certain Hitle Part ) is inſipid ; nor is there any Thing more ordinary than to give the De. 
omination. of a Part of a Country to the whole : And thus, when it is ſaid, the King bear 
the Hallanders, by this is meant the whole Netherlands, tho) Holland be only a Part; and thi 
Figure Is ſo frequent in all the Latin Poets, that it were a Mark of one's Inorance either 
to deny It, or infiſt on It, Ihus Perroviu , Arbiter expreſſes the Defeat given by CH/ to 
warns in Wain, per une ra gemi, Iberæ, tho? Iberia be but a little Part of Spaing to call. 
from the River Lerne, becauſe the Battle was fought there: which holds in every Cie- 


 eumitance with our Caſe, wherein the Poet deſcribes the Trouble of all; Seotland, by Jeu 


becauſe the Battle was fought there, tho! Ferna be only a Part of Scotland, called from g 


River of that Name. And all Scotland, by the Tame Poet, and to this Day, is called Catcdoxia, 
| O Lihould g 


tho' Caledonia be but a ſmall Part of it about Danbel. And th rant that by Jene 
here was meant ſreland, yet that cannot make aga iuſt our being ſuttled here before that Time: 
ar it is very. reaſonable to think, that the Triſh, hearing that the Romans had penetrated fb 
far into Scotland, as to have defeated ſo many of theſe as came originally from Ireland, they 
would At ſent over Men to aſliſt us, eſpecially knowing that it might be their Lot nent; 
even as if the French ſhould beat and ruine the Seats now ſettled: in Ireland, our whole Coun - 
try would certainly be in a Commotion, and we would ſend over Men to their Aſſiddance, 
as. we did. in the late Wars, I confirmed this Citation of Claudien, dy that of Sidowins 4+ 


nr og is likew ile an original Proof of our Antiquity, To which the Doctor an- 


wers, that Sidonius diſtinguiſhes the Caledonian Britons from the Scott and Pitts; thk is 
indeed, juſt 1.90 another, as if, becauſe I callmy ſelf in Latin, Scota-britnunns, I ſhould: db 
Ringuiſh my ſelt from the Kot and Britons, But I would fain know who were theſe Cu. 


' ledonjan Britons who were different both from the Scots, and Pi&s.; for after he has named 


the Caledonzan Britons in general, he ſpecities afterwards both the Scot and Pi#s, "There 
is no Anſ\yermade to the Teſtimonies from Hein ſmmianus Marcellinur, nor Orofine, and 
therefore I now proceed to the Ecclefiaſtick Writers cited, e 
Arrix TI had made it very probable that this Nation received very early the Chriſtian 
Faith, becauſe the Chriſtians who. were Pariventsd by the Romans, would flee hither to s 
who had never ſubmitted to the Roman Tyranny, I cited in general for our Nation's being 
couvetrted under the Reign ot King Donald, Baronins aa the Standard of Eocleſiaſtick Hiſto- 
ry amongſt the Papiſts, and the Maqgaeburgick Centuries amongſt the Proteſtants; and it 8 
ſtrange, if they, being difintereſted, and having the Help of: their reſpeQive Parties, ſhould 
fail in fo remarkable a Matter as that of the Converſion. of, a whole Nation. Nor can 56 
rovias be thought intereſted, becauſe he would defign to make our firſt Miſſion flow from Pope 


 Pittor, and our firſt Biſhop to be ſent from-Pope Cetin, for it was all one to Baronins, a8 


making as much for the Court of Rome that our firſt Biſhop. came from any poſterior Pope 
And if our fingle and intereſted Adverſaries { 4 


s (tlio' ſo mightily extolled by one another) 
ſhould be preferred to theſe Authors, and as infallible as they would fain be thought, there 


is indeed an End of all Controverſie. But I am ſure the rejecting of all Authoriteis I le 


cited, and which ate not ſo much as.controverted;. will nottake with the indifferent We rld, 


and chat ſatisfies me. But however, beſide the Authorities ot theſe great Mens let us conſider 
the Grounds. upon which they are foundedy and Which I have conſidered: as well in all the 
Editions of Baronin: I could find, as the Doctor could have done, tho! the Doctor in his 
wanted Way, magiſterially ſays, that it ſeems I never looked into him. I am uſed in my Em- 


Payment to be contradicted which, makes me look, exagtly, to: my. Citations; and uheress? 
de Dactot telb, that what Aurasiu Lays, relates to the Converſion: of ithev Str, and nor 40 


their 


- their firſt Biſhop ordain 


died to preferye the Rowan Ile catholick, he made the bar 


YL ned ine 


] 

4 | 
» 
w 
Ti $4 
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—— — 


thelt Antlquley, this is very ill reaſvried | for if Bdroninr concludes that we Wee a dingt 


* Chriſtian Nation from the 7}, and had a Church diſtin from theirs long before the 


Year $03, it muſt neceſſarily follow, that, in Barowiur's Senſe, wo were u Nation fettled dere 


betore the Year $03, . * | | 19) :Þ 1 

' Proſper does expreſly fly, that Palladinr was ſent to the Srors helleving in Chrift, to be 
: — oy by Pope Celine, This Miſſion 1s roknowleaged to be in the 

Lear 431. _ 4g ag there were Ser / before that Time believing in Chilſty ſo nations 

| 4 Op. 

40. — ſont, were the Hot, In Treland, of the Scots in Britain, for that hie was ſent to the 

Sor in Hritaiu, 4s clear for theſe Reaſons, 1, Beeauſo Bede ſays ſo In theſs Chapters 


erein he ſpeaks only of tis, and not of the I/: And Doctor Si/lling.fleet only repeats 
— what I have — refuted ; and Brat could not but unde n beſt wr WA af 
the Converſion of a Nation, to which he was ſo near a Neighbour, to a Church, In which 
he is accounted ſo eminent an Hiſtorlan and Teacher. 2. The wiverſal Tradition of the 
Christian Church, and of ours in particular, makesPolladiur ont flrftBiſhop j and otrMonaſtes 
ties and Church-men could not but carefully tranſmit ſuch a Point as that to us, eſpecially in 
an Age, wherein Learning and Letters were frequent enough to be uſtful in remembering 
i extraordinary u Point, And St. Patrick is acknowledged by the Tviſb thetnſelves, to be 
| their firſt Buſhopy which could „ If Palladiur had been befote him, ſo that the Doctor 
here is forced to overtarn alt Hiſtory and 'Tradition, to eſtabliſh his oH. 3. The ſume 
Proſper does elfwhere fry, that Palladins being ordained _ fot the Scots, Whilft he ſtu⸗ 
| ,af6us Chriftiahyz kfid that 
our Country was called aw Ile, is acknowledged by all Writers, after the buflaing of the 
Wall. But I now further evince this Point by Hadrianut 7541 an Author mich com- 
mended dy the Doctor himſelf, who, Lib. bh Ref, Franciear, 15 144: u mum 429, has 
this moſb clear and unantwerable Paſſage, Sic igitur Britanntæ oi, quingut, qui Ro- 
manis parurrunt, Angli orenpayere, reliqua Pell Seotique jncolebunt « Hit cum anita, ut Pro- 


ſper docet, pars Britanniæ e αννοi%j Romano /abjetta, Romana in ſula, pars d pic W Scotis 
r rk harbays inſula 2 Ya 


appeltaretwr, omni Britannia barbara inſuls fdtia 


Hf, With hom 


vawadrantably curn this our Argument into an ObjeMon, And the Matters of Fg war- 5 


10 Scotar um: 
rated, being only applicable to Cor lamd, us I have (aid, and as is clear by the beſt Interpre- And is Prank 
ted, kant mirſt determine the Cue betwixt the Iriſp and us, 4. Haronius and the Mogde- J., on 
burgick Cermmrics make Pailndinr out firft Biſhop, and the Miſſion! to be tous and though” r 


1 by tlie 3 nd be . yet certainly ot Bo wy o allowed: 
to be the beſt Interpreters, and Haronius expreſly ſays, una oinnium cum Profpeto e /extentia: 
&c, that all omers were of this Opinion, 1 4 * v.14 PR * 
Tun learned Biſhop of St, h and Doctor Stilling feet, to overfurn this andeftiable: 
Point, have invented a new Hypotheſts of Palladiußs having been firſt ſent to Irelanu, but 
that his Million being unſucceſeful, he came back and died in the Confines of the Pits, and 
tien the ſame Pope Colgftime ſent St. Parrick, Which Hypotheſis, I may now think, is fully 
ctor Stilling fleet anſwers nothing to the many Abſurdities and Inconfiltens 
cies which I urged againit it; and to which I only now add, that ſince the Biſhop cotifeties 
that he daves not a tharthere were ſeveral Con verſiond made before Paladins in Ireland, 
about the Year 409, it is ſtrange, that Palladius ſhould have met with ſo much fition, 


as to muke him ſo ſbon deſpair, that he returned notwithſfanding his Zeal, and St. Patrick 
e to Romo, and from thence to rel anu, witllin leſs tan Meer; end ſfoPalladins 


0¹ n firſt Biſhop in Omination, and St Tatrieꝶ the firſt ind ueceſu Rare Reaſoning! | 
Hil wat f rare Poſting ! and rare Diſtinctions to overturn the univerſal Traditions and 
| ories OT all! 


me Nations concerned! upon which account the Biſhop of St, A/aph” doth . ; 4 
n-Nermiur, as the Dottor f acknowledges, and 1 7... 7. / 
1 Biſhop of St. 4/aph, and yet they con 1 f „ 


very ingenuouſly confefs; that this doth not conſiſt well with our Hypotheſis, nor with Pro- 
Rove ng And all this i& founded u | 


- that he is but a/fabalous Author, and cites 
Proſper moſt falſty; | no, 


ſhying, that Palladlur mifur of ad Scotos' im Chriflmeconuertendos, and. 
upon a Notation of Tt mos iu Aunt 7 7 


ime, falſly- imputed to Balæus, which I formerly urged, and is not an- 
ſweredl. And'the Doctor in the forecited 2 Chapter, g. 53. would mo us believe, that 
per contradicts himſelf in making the Scotr'to be converted! by Palladiur, and yet to 


run ng Chriſtians befbre his Time, which are inconſiſtent, But he knows better Things, 
or 


15 re were Chriſtians here before Paladins; for he was ſent to be the firft Biſho ; whith 


uppoſes Chriſtlams already converted, and a Church ready to be eftabliſhed; ors he be⸗ 

ing ſent! alſo to convert us from the Pelagiah Herefie as BaFonins Petuvinr and others ob- 

ſerve, it muſt neceffarily follow, that we Were a Church before that Time, and remarkable 

= for ae Hereſie (which is an Error long and obſtinately- maintain'd) ſpread 
us, and 


conſequ 
But a Men muſt be Ignorant and ineonfiſtent, when they make againſt the Doctor, 


equemly we muſt neceffarily have been a Nation long befote that Time:? 
LIII 2 


and he 
Cane 


he Controverſle then is, whether theſe Not, to Wem Pallas 


Fol. II. A further Defence of the Royal Line of Scotland, 4tt 


agree f Petawins W' Car, Agon. de Imper. Orcident, p. 291, So that Doctor Stiiling tes does + lum biiig 


tempor, 1 tid 
%% 


x 


- 


a 


[ „ 
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i cannot anſwer them. And why doth the Doctor lay the Streſs of this“ Objection upon Þ,.. 
| 17.8. Her, if he be ſuch an Author as is not conſiſtent with himſelf; as the F Doctor fm? — 
*  _-  thereforel may be allowed to ſy, that Pre pers Teſtimony is for us. | PEN bs 
' I muſt beg tho Doctor's Leave to ſay, that the learned Doctor ZZammond differs not from 
me in the Point here controverted; for I have proved clearly from -him, that we were 
Chriſtians long before the Year 303. by Doctor Stilling eet's own Confeſſion, pag. 6 « Pref, 
For if we were converted before the Year 503, we Were ſettled before that Year, But ſo it 
is, that Doctor Hammond confeſles, we were converted before Celeftine's 'Time, and that 
Palladixs was ſent to our Scotia, and not to Ireland, to which Doctor Stilling fleet makes no ſo- 
lid Anſwer at all: And where the Doctor ſays, that I concealed Doctor Hammond“ aſlerting 
. that we received the firſt Rudiments of the Chriſtian Faith from the Britons, in rejecting 
the Roman Cuſtoms, It is anſwered, that whether we received Chriſtianity from the Gree 
be or Romiſh Church, or whether our Converſion was rude or perfect, is not here controvert. 
i ed; but whether we received it before Paladiug's Miffion, and that we were Chriſtians be. 
_ fore this Time, is clear from Doctor Haumond's own expreſs Words, And tho! I relate our 
1 | Converſion by Pope Fi&or, as the common Opinion, yet I am fo little tied to that Opinion, 
Ty that I alſo, from Bede, relate our Agreement, as to Kaſter and other Points, with the Greek 
= | Church, in Contradiction to that of Rome z and from which Archbiſhop ae did, be- 
—_ fore Doctor Hammond, think that our Converſion was from the Grecias Church, 
toi To conclude this whole Point concerning Pallagins, I am fure tis veryirreconcilable, that 
= Doctor e ſhould acknowledge, that the Biſhop of St. þ miſcited Balzus, for 
in proving that. Pallagius died anno 431, (upon which is Whole Hypotheſis depends) and 
yet tha, he 5 poſitively aſlert, that the Biſhop's only Fault was, that he was too exat 
Ni a that otheſis. Fe 1 VVV he 
= Cap-7 cates Py p nexteReclefiaſlick Author I did cite, was Tertullian, who about the Year 202, ſays 4 
#3 4 25 ty that the Britiſþ Nations that could not be ſubdued by the Romans, 210 yielded their 
14 = '& Necks to the Yoke of Chriſt. To this the Doctor only anſwers, that this muſt | 
1 ol the Mate and Caledonii ; but this is inconſiſtent with Paronius's applying that Pallage to 
„ ” us, and that Senſe is not ſo much for the Honour of the Chriſtian Religion, theſe being but 
W Subdiviſions of a Nation. But ſince this Paſlage relates to the unconquered Nations in Bri. 
—_ t4in, and that I have proved unanſwerably by Bede, that the Pict/ and we were theſe uncon- 
| quered Nations, it necellarily follows, that this Paſſage is only applicable to u. 
_*TT Pu Doctor anſwers St. Jerome NN applying likewiſe what is ſaid there of theSeotr, 
* to the Scots in Ireland, without giving any ſpecial Anſwers to the Citations. But I have ſo 
1 425 fully refuted this in my Book, that it needs no Reply: But if the Reader pleaſe, he may like. 
men. wile confider St. Jerome, where, ſpeaking of Pelagiur, he ſays, à his Extraction was from the 
ex g=is4 FScotiſh Nation in the Neighbourhood of Britain; and thoughſome contend that Pelagiurws 
a, 2 Briton, none ever contended that he was an Iriſhman, and the Neighbourhood of the Bri. 
cours cannot be extended fo properly to Ireland, as to us. But whether Briton or Scor, yet 
it is clear from this Citation, as well as from the former, that in Jerome's Opinion there was 
a Scotiſh Nation living then in Britain, and that this was the common Opinion of the Age, 
elſe 10 good an Author would not have written fo, o. Th. 
To the Citation from Epiphanius, nothing is anſwerece. - 4 
1 confirmed all theſe Citations by ſeveral Reaſons, which are not ſo ſubject to Quibbling 
as Citations are, for theſe are founded on common Senſe, and therefore the Doctor anſwers 
* little or nothing unto them; but I hope the Reader will duly weigh them. But how can it 
de imagined that the Iriſh would have ſent no Colonies to ſettle, till after the 500 Year of 
GOD, they having been, Time out of Mind, acknowledged to have been ſettled in Ireland, 
and being a very broody People, and having no Wars (whereas the Deſign of Colonies is 
to disburden the Nation by foreign Settlements ) or that they would not have aſſumed to 
themſelves the Glory and Advantage of theſe Wars or that the Scots here would have fought 
for the Pitt / above fix hundred Years together, without ſettling in the Country which they 
conquered, contrary to the Cuſtom of all other Nations, who made Incurſions? Or how can 
it be imagined, that the Romans would not have reſented . — the Iriſh, all their Inroads, 
if they had been made from Ireland? or that the Pits could have ſubſiſted without theStots, 
the Romans and Britons ſtaying all the Year within the Iſle, and the Scots going home always 
in the Winter ? or if they had not been ſettled among the Pict., till the Saxons were ſet- 
tled among the Britons, how is it imaginable, that the Pic / would have invited them to ſettle 
then, when they had ſeen how the Britons were ruined by their Auxiliaries ? or why 
would the Pic? have invited them to ſettle among them, when the Pi, were become more 
numerous, by the Generations of fix hundred Years, and after that they themſelves were 
ſtraitned in their Poſſeſſions by the Irruptions of the Saxons, a new Nation who had gain 
all betwixt the two Walls, which was, in effect, the far better Half of what they poſleſt ? And 
ſince the Scots and PiQs were till 4 78 in all the Actions that were performed, and ate 
ſpoken of itill in the ſame Way and Phraſe, how ſhould we chink the one was fettled and 
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atleaſt ries: r r 
N thus eſtabliſhed my own Poſition by Authorities and Reaſons; I appealed if 
this Difference betwixt intereſted Countries, e diſintereſted Judgment of the greateſt 


Criticks and Hiftorians, and all whom I have cited are acknowledged to be on our Side, as 


8 
[SY 


merly cleared in the reſpeQive Citations To which nothing is anſwered, but that 
hos — medern Writers) in their Im 9 An Anſwer in? 


we mult not believe _ halo | | * 

deed not worthy of ſo undertaking an en that we muſt not belle ve Antiquiaries in 

their own Art, nor diſintereſted Authors in Differences between intereſted Nations, But 
ſince Scaliger is the only Critick, who Is ary Aer not to be poſitive for ts, There inſert his 

own Words,” I Tibullum Lis, 4. te mane in 

haftenui ne Cxſur quidem illos ſub 


zu yet amdliſimum te/timonium in CataleQ. meorum Lib; 1. nempe elegantifiimos verſus d 
Bod , quot ina e licet, Sed & el ec, * ane 


i1em teſlatur in choricis anapeſtis, & carukos Scoto-brigantes, pro quo ineptiſſime hodie editur 
Scuta-briganta% Qxare & Scoti hanc gentis ſus antiquitatem mibi debent, qui primus illum lol 
cum emandavi, quum ipfi xii ſue te/iem Olaudiano antiquiorem non haberent, 
AND i Euſebinm um, 20, 60, Et cerulet Scoto-brigantes, at o lim feliciter a nobis emen- 
datum eſſe aſſerimus ; adver/autur tamen quidam, in quibus boni malique, doAi indocti qiunt Sco- 
tos ante tem pora. ſeneſcentis imperii notos non fuiſſe, utinam at monſtrationem attuliſſent qua nos 


vittus? invictu, ſane adbuc eo tempore,” Num 
avit, primus Cxſar um, Claudius, de illis triumphavit ; cus 


her not and that no Mortal Hiſtorlan or other, mould have dbſeryed this till TU 
'; Time ? All theſe Reaſons ſupporting one another, and joyned to our Citations, ſhould bs 
uthorityof ſo many Hiſtorians aud Hiſtories In Poleffign -- 


bit Jugulum pererent, Ante Conſtantini tempora, inquiunt, notum Scotorum nomen non ert, 


acutum ſane telum, niſi plumbeum fit. . Longobardi degrepita ataie imperil 
cæperum noteſcere, qui eorum meminerumt, de vetyfliſſimis Velleius & Ptolomæus extant hodie, 
perliſſent, ut multi alii, ideo Longobardos tune primum quum in Itallam irruperunt, Burgun- 
diones quam Viennenſem & /ecundam Narbonenſem occuparunt, oft & vocari cæpiſſi dice- 


i igitur © Hibernla in Britantdiam ferociſim} trajecerunt, non oe ceßeruut, wifi poſtquani 
in | rn 1 quid fultius? foro ineptius s d cor ume nulla 22 — 7 gg 


ingensts 7 F e F F Lk: Ne 
Dal quam per multum tract um temporis ſeptentrion alem oram Britanniz excurflonibus i Ja. 
7 1 tandem ab Antonino Pio in ordinem redatli, finibus ſuis iſe ecutinuefunt. 
From Whic 

againſt whom Claudius fought, and that we were never ſubdued till then; for Claudius ne- 


ver fought a ainſt the Trip; and the Scots here ſpoken of by Scaliger, muſt be thoſe whoſe 
. Antiquity Scaliger did formerly prove out of Seneca, for he 1 


um e Cornelium Tacitum, atqui nec Burgundionum, Longobardorum, Anglorum & Gotho- 
rum apud Plinium; Strabonem, Melam, & atios, Quam indigns ſunt he velitationts liberalibus 


argue thus, Scaliger there concludes, that we were one of the Nations 


bi „ 
ys, + the Sort ow to him the 17 8 4% 


Antiquity of their Nation. But ſo it is, that the 1riſþliving in Ireland, do not ow the Anti- 4. 2 


quity of their Nation to him; for it is not denied on either Side, that they were much more an- 
dient; and I am ſure the Irif were not called Scots in Scaliger Time. And both this Paſ- 
ſage of Tibullus, and that of Seneca, Joyning the Scots to the Britons, mult cortainly be inters 
preted only of the Scots. in Britain, N , ES OOTY 
Tux Paſſage likewiſe cited by me out of Ex/ebinr, ad M. M. L. X. does N 
1 thought us older than the Declenſion of the Roman Empire, as is now alledged, fot 
he ſpeaks there of that Nation, of whom he had formerly ſpoken out of Seneca: But lo it is, 


we were theſe. Scot, and not the Wa and it was never controyertéd, but the Iriſb was a 


Nation long before that Time, as I ſaid formerly; and eee Scaliger contemns ve. 
| Juſtly thoſe Authors, who deny that we were a Nation ſettled here before Conflantius's 


1* 
Time, becauſe no Authors ſpake of us till then: For, ſays he, the Longobardt and Bufguns 


8 N 


bent. hs 


dans were eftabliſhed Nations long before they were know by theſe Names, And the Na. 


tion of which Scaliger ſpeaks, is that Nation que trajecit ex Hibernia in Britanniam. Thele 


Words in Scaliger, & Scoti ſunt adhuc in Hibernia, niuſt be ſo n as to confiſt with. 


Kaliger former Arguments for 1 our early Settlement here, and 
muſt be, that there are yet in 
which the Aubanian Scots are deſcended, are yet in Ireland, neither of which contradis ont 
ancient Settlement here. And gt were ridiculons to apply this to the Scots in Ireland, or 
deny that Scaliger thought we ſettled here while the Roman Empire flouriſhed. Scaliger 
alſo there ſays, that after we had troubled Britain by Incurſions, we were at laſt forced to con- 
| ain our ſelves within on? own Bounds, Which ſhews,. 1, That we had made Inc urſions 
ö long before Antoninus Time, which was about 160 Years after Chriſt, contrary to what the 
Biſhop of St. Aſaph ſaith. 2. Antoninus forced us to contain our felves within our own Botttids; 
a erefore we had Bounds and Marches of our own before that Time, and ſv we were 
lettled long before 503. And all this agrees with Eumenius and Pacatiut, and proves that what 
1 | Mm m Hα 992 —_ 


erefore the Senſe 


= 


reland ſome of theſeancient Scott, or that the Nation from 


ts ir Gren 0 1 Merci UNNI Jobi. 

| wit age to us. 3. ee (wh Sealiger there eltes ) tells ut, that 

= ft much Land from them, ere, they had Land before that Time, for that en 
hot be in Jrelan fo Antonin yer 1 and — the Iriſh. And whoever theſk Bri 
nes Were, yet Hon te ere mY es us the B/ anten; and the Queltion there is only & 

perulng Seal; wy 0 e of un N * l n F Nn calling ui By 775 rec tor fe an 
roye that \ ay 14. not oo Ms, from the * briga, Which 

x 


ullies a eive kindſy ay ne Peace % Bi 4 
1 Lage ty it ral led? N F ut only 17 a hy he D rom Gildat, ul you 


ale 10 abuling uß he being o ee Ich was overrun by Uk and ptobably our ſpoil 


ng of them might MY Ground of his Quattel, 
x 8 Doctor likewiſe argues again wy Citations from Kevin and Punltis I u 
eaking only of an Allance ak . ins and Charter the Great, and nothing au +, 


| 


8 
Kings © 440 Years Jones Chriſt's My But alas ! 
n od duced theſe Auth ors for proving that Part now 
ky uſtly ly argye, that we mal — — ny ek dere 
are earl * l the Lear * Ay ut the Lear 790. We Were u very cotifidetable 
Nation, 10 efitred into a League wh Charte der the Great, whieh thefe Authors dv ful 
ve. And doo hyp produced U r to ſhew how unWarrantably the wa 4 
t. N confined us to 1. huntries now erected into the Karkdom of 
s to © Si | ſhall ſet 00 {ihe Citations, which formerly I forgot to place 8 the 
Margin it it bs the ange, that the Doctor could not find them, tho Fr = 1 to ſegreh 
— what e A him. His Words are, + eodem: amne ( p Cin 
67-143 anus apud Parifios Biberndns, Scotos, Faw ue 1 — he * Lupi. 
cioum rei armor um in Britanniam dinge. And in another Face he ſays, to ve. 
449. F * namque a Pickis & Noch ( « {qo Pictis «ant partem ile ad a- 
. rate Romanor um anxilie, ad — 11 Popnlor Confuges 
rant, From which Citations it is open pe Wer thought that We were po < 
of the northern Part of this Ie, before th 


þ — d wo 5 * ear 380. and that at that Time we were 
ned wich the Oſleſſing the lame. 
Tina lo Seiden ene A uthority, i» which nothing is anforered,. 
Any waged ol I laid in the firſt Im mpreſon of on of my Book that al Kine had oadedon 
me I meant all who wrote before Laddus aa Canden, Which I fill believe-tobe trug 
t to prevent quibbling, I ordered the expunging of the Word // in the ſecond lms 
Aon, before I knew of ny Cenſures but my own, And now the Doctor produceth on- 
Awo, Who wrote ſince theit Time, and are not of ſich Weight as theſe, cited by me. And 
Deo Emmins had conſideted what I now produce, he had at leaſt acknowledged our 
Hiſtory before the Year $03. whereas he does not ſo much as allow our U till after 
the Year 5 which even the Biſhop of St. A/ ap will think ridiculous, and which being 
after the League, is redargued by unqueſtlonable n and Buxhornins has been 
miſſed by 0% Emminr, whom he cites, and is later than r. 2 
Tx vs, I hope, I have again overturned the Biſhop pls Te chief Poſition 
relating * us, viz. That there were 1 wow” in Britain at . dre the Year 300. which 
8 expreſly centrary to what is ſaid by Zumenint, Tertullian, Latinns Pacatins, Senect, 
Spartian ad Bede z and that * Poſition, vis. That we were only here by way of Incurſion, 
from the Year zoo. till the Year $03. which was that which I did chiefly undertake, and for 
which tho) I needed not to haye 2 . 8 os vr oy anſwered hisCitations (for ac- 
cording to DoQor Sei. ' hy Poſition, a Hiſtory is not to be overturned, 
but by ver 8 n! yet becauſe I found, = — the Biſhop nor the Do- 
Qor ould. op hl rook to overturn our Hiſtory, I have likewiſe — the 'Truth 
of it, as to ende of Time, by Authoriti op I may. modeſtly ſay, very learned 
Men have thought unanſwerable, and which the he Dafoe Anſwers (being n ent after 
n e LOI 8 
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What the Birhop of St Aſaph and Dodlor Stillingfleet ſay 4. 
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Jainſs our Hiſtorier from Fergus I. examined, 


o' as not i to malntain our Hifory beyond the Year jou 
= IF that being ſufficient to overturn the two Poſitions laid down by the Bi 
= hop, yet think it fit and reaſonable for me to examitie alſo, what out 
o leartied Adyerfaries ſay againſt out Hittories in general, even 
be theſe dark Times, in which neither out Neighbours nor we can ge 
R 1 a Sequel and Chain of Authors, as theſe I have produced, to prove 
— ooour being here before the 1 C 3 
N Lor us then remember, t. That we are only obliged to produce fijs 
ftofleal, not mathematical nor legal Proofs, 2, That we are only maintaining our Origin 
to be from a neighbour Nation, and very near to the Age of Letters, and that there is no- 
thing in this our Orlein eicher valn of fahulous, we neither deriving our ſelves from H- 
| eyptiant, Greciant nor Trojans, nor Contr Ne theſe firft Dawnings of our Hi 
ty the uncontrovetted Trac of foreign Hiſtorlans ) and {6 all theſe long, Digrefiong 
which the Doctor, to ſhew his own Learning, produces, concerning Bero/ur, Manet ho, Sufs 
fridus and others, and partlenlarly of thelr rejeQitig their own fabylous Deſcent from Byu« 
ths, is abſolutely impertinent, there being pigs that can be 7 * in our Miſtory, to 
contradiet foreign Hlſtorlans, which I have not taken off in my firſt Bock, without any Ati 
| fiver made to It, And tho! there ſhould be ſome N in the Trac of a Hiſtory, yet the 
whole Hiſtory, for that, muſt not be rejected, elſe no ſp Hiſtorian ſhould bs believed 
more than ours, we ſeeing in our own Age, Matters of Fact, eſpecially relating to our own 
Country, very much miſrepreſented, to ſay no worſe, at this Time; and I delire to know 
what Warrant Luddut our firſt Ad verſary, had for aſſerting the Deſtent from Brutus, and 
for hie promiſing to prove it! and yet this Author paſſes for a great Critick, and Camden 
_ ſlates the Debate betwixt Buchanan and him, as the Debate betwixt a great Antiquaty and 
agreat Poet, Well decided indeed ! an this is a goat Proof of Camden's being an inipatti- 
al Antiquary. And ſince moſt of the old Eng/t/b Hil 
_ tell of this Deſcent from Hrutus, we may controvert in the ſame Way the Truth even © 
their later Hiſtories, becauſe they are founded on their old Hiſtoties which aflert Brutus 
and ſo cofitradict the whole 'Tratt'of the Roman Story, as ours do not, F The Biſhop ati 
the Doctor do both wrong us very much in obſerving, that all our neighbour Nations have 
thrown out the old and fabulous Beginnings of their Hiſtory, but that we fill retain our 
| ancient Fables, for any Man that reads our Hiſtory, will ſee that moſt of our Hiſtorians: 
have omitted the old 47% Fables of Gathelus and Scota, and all that long Line from 70 
to Fergus I. narrated lately. again by Og-ygi4, and much uſed by our reverend Critick- 
Doctor Stilliug fret in this Anſwer againſt us. It is, acknowledged by the Doctot him, that 
Boethins and Founnes Major, do very ingenupuſly paſs from many later Things, becauſe they 
ſmell of that fabulous Age; but the Doctor does charitably make theſe to be the Effects, not 
of 3 but of Craft; ſo nothing can ſtand in judgment before ſuch Criticks, The 
Doctor, Prefi. p. 2 j ly, yorp, unjuſt in ſaying, that our Antiquities went not down with _ 
ohn Major, and that he gave little Credit to the being of Fergur 1, for it is clear, that 
e repeats only the Story of Gathelurggota and Simon Breck, but is very profitive in aflerting, 
the Story of Fergus I, and ſhews Particularly, that Bede did not contradi&- that Part of 
our Hiſtory, but gives the true and reconciling Diftinction, that * laid the Foundation 
of the Monarchy, and Reuda or Reuther enlarged it, and 5 above 1o6 Years betwixt 
the two Fergufer, and relates the Genealogy of Alexander III. as it was tepeated by 
that- Highland Gentleman at the Coronation, „ EV 
Tus firſt Thing I ſay then for our Hiſtorians, is, that what they By from Reudas Time) 
is not only made probable, but is undeniably proved by Bede + LUMENS, Who do Clear 
that we were here before Julius Ce/ar's' Time, and if we were, certainly we lad Kings, nor 
did the Genius of our Nation ever inoline to a Commonwealth as others have done, Ren- 
da is made a Scotiſh K ng by) But Galgarut by Tacitut, Donald by ' Baronins and the Ec- 
cefiaitick Hiſtorians, and all: this before the Year 300, From Reada then to Fergus L. are but 
Jour Camputation 130 Years; and to what Purpſe ſhould fo many honeft Men have con- 
ſpired, and a whole Nation have cane en 5 zealotly to maintain a Lie fo little _—_ 
| | m in m 2 7 
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tte lengthning our Antiquity for ſo ſhert a Time as 130 Years? And tho” there were no- 


thing for it but oral Tradition, why might it not be received for fo ſhort a Period? and ſince 


a Father might have told this to his Son in an Age wherein Men lived fo long, and eſpeci- 


ally as to the Deſcent of a Nation, and the Race of Kings; of which Men are yery careful, 


to fortify which, I adduced L;viu/sSaying, per ea tempor a rar liters ſuere una cuftodia F. 


deliz memorie rerum geffturum, & quod etiamſi quæ in commentariis pontificum aliiſque publi. 
ch privatiſque erant monumentis, iucenſa urbe, Pler eque periere, But becauſe there is a De- 
bate betwixt the Doctor and me, concerning the Tranſlation of theſe Words, I urge from 
common Senſe, that oral Tradition was to be * beſt 23 in the Beginning of 
his Hiſtory, and in many Things afterwards; for tho', after ſeveral Years, the Romans were 


exact in preſerving their Hiſtory by keeping publick and diſtin Records, which the Doc 


does needleſly prove, fince it was never conttoverted, yet certainly in thoſe Things which 


he narrated before the building of Rome he could have no ſufficient Warrant without Traditi- 


on. 2. After the building of Rome, it is not to be imagined that a Nat ion only given to Wars, 
would for many Years fall upon the exact keeping of Records. 3, Theſe Records might 

zoffibly bear the Names of Magiſtrates, which is all that is proved, and in a Monarchy could 
Fare been. preſerved without theſe as to their Kings: For I will undertake there are few 


here but know who reigned theſe 130 Years bypaſt among us, tho! they can neither read 


nor Write; and tho N Magiſtrates might be forgot, yet hardly Kings, and very me- | 
| morable Actions could 


be ſo; and I dare ſay, that in our own, and in moſt of the confidetable 
Families like ours, not only the Succeſſion, but the chief Accidents which befel the Family, 
are temembted for two or three hundred Years by many Hundreds in the Family, tho? there 
be no written Hiſtory of ſach Families; fo far does Intereſt and Affection rompt and 
help Memory and Tradition to ſupply Letters. & Tho' theſe Records fight have preſer- 
ved Names of Magiſtrates and "Treaties, with the Conditions thereof, yet what were the Oc- 
caſions of War, the conſiderable Exploits and Stratagems done in them, and many other ſuch 
Matters of Fact, could only be preſerved by Tradition, for theſe were never recorded in any 


Nation, and could have no Warrant fave oral Tradition, without mentioning the Harangnes, 


and ſuch like hiſtorical Matters; ſo that Livy, as well as Boethius, muſt have wanted Fleſh 


to fill Nerves to ſupport it, and Colour to adorn this Hiſtory, 5. Since the City and moſt 


of theſe Records were burnt, we have as great Reaſon to doubt of their Hiſtory as of ours; 


for albeit we cannot now produce the Warrants of them after Vaſtations as remarkable as 


their burning was, yet we have others who ſay they ſaw ſuch Books, even as Dionyſus Ha- 


| licarnaſſens cites Antiochus Syracuſanu?, for whoſe liftory no more is ſaid by the laid Dio- 


ridiculous to think that we abſtratted thoſe Vouchers upon deſign, eſpecially ſecing "os 


Turss 
ans who write them had ſufficient Warrants for what they wrote, and we have five or fix 


. #yſius, but that he took his Hiſtory out of ancient and undoubted Words, and he is but 


onle Author who ſays ſo of himſelf, whereas we have many Hiſtorians who fay that they, 


with their own Eyes, ſaw the Records odùt of which they took the Things they have. 


Tres: Things rr renew the Argument which I propoſed in my firſt 
Treatiſe for 9 0 the "Truth of our Hiſtories, s Toi: $5: 
iſtories muſt be believed, and are ſufficiently inſtructed, in which the Hiſtori- 


Hiſtorians, Men of untainted Reputation, who, when they wrote their Hiſtories, declare that 


| they wrote the ſame from authentick Records and Warrants, which, being a Matter of 


is ſufficiently proved from the Teſtimony of ſo many honeſt Witneſſes, who declared. 


they ſaw good Warrants for what they wrote; and if this be controverted, what can be true 


in human Affairs? or why ſhould we believe Livius, Joſephus, or others, fince the Authors 


which they cite, are not now extant ? This is all the Subject can allow, and what the learn- 
ed Biſhop Pear/on and Heylin think not only ſufficient, but all that is poſſible to be done in 
„the one proving by my Method and Arguments, that St. Ignatius's Epiſtles are 


ſuch C 
genuin, and the other, that there was ſuch a King in England as Lucius, and that he intro- 
duced into it the Chriſtian Religion, in which the Doctor agrees with him againſt the Biſhop 


ſuch eminent Exgliſb Divines. e eee 5 7 thy 
Tus Laws alſo of all Nations allow, that when Papers are loſt; the Tenor of them may 


of St. Japb, and I hope our Authors will at leaft git a Deference to the Opinion of two 


3 2 providing a probable Way of loſing of them be inſtructed, which the Lawiers of 


ations call cgſur amiſionic: But fo it is, we aſſign two remarkable Occaſions and ſuffici- 
ent Reaſons to inſtruct this ca/#r amiſſonic, the yt, in the 79 of Edward I. who in- 
duſtriouſly did take away our Records, which, in the Proceſs before the Pope, we offered 
to prove by moſt famous: Witneſſes in Preſence alſo of the faid King, who, by his not con- 
tradicting, did acknowledge this Matter of Fact. The erond in the Time of our Refor- 
mation, in which the blind Zeal of ſome, and the intereſted Avarice of others, prevaile 
with them to deſtroy the Records of our Monaſteries; and fo far are theſe Accidents true, 
not only in Hiſtory, bat in our ſad Experience, that we want in Matter of private Right, 
what might have been furniſht us both from our Records and Monaſteries; and ſo it were 


after 
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which it is anſwered as formerly, that an Author writing om ſufficient Records, is as 
much to be believed as if he had lived in the Time; and that is our Caſe: And L.again re- 
new my Query, if the Doctor thinks that Doctor Barnet Book of the Hiſtory ot the Reforma» 
tion, ſhonld not be believed in the next Age, tho? the Warrants of it were burnt, which ig | E 
very poſſible; and had it not been great Folly and Impudence in five or fix honeſt Men tohave 
ſeparately written, that they and each of them had the ſaid Records when they wrote from them 
And tho the Doctor inſinuates that this has been formerly done by one or two which he cites, 
pet there were not many concurring there, as here; and it is a very different Thing for one 
Author to ſay that he wrote from ſuch a Record a particular Pe lage, in which none was 
concerned, and for many worthy Men to ſay in their Epittles to their Kings and Nation, 
hat what they wrote was true from the Records which they had given them from Mona- 
ſteries and other en Hecntgs, and to appeal to them as then extant; and certainly many 
would be very defirous to ſee theſe Records in the Time of the writing theſe Hiftories,efpecis 
ally ſeeing the firſt Hiſtorians who. appear in Print, have both Rivals and Enemies, as Well 
as curious Criticks, and the Monaſteries themſelves, and the Keepers of the pretended Re+ 
cords could not but haye known the Forgery, if any ſuch had been: Or durſt ſo many 41+ 
genuous Men, tho? they had been careleſs of their Conſcience, have truſted their Reputation in 
© nice and quick-ſighted an Age, as that wherein all of them wrote, to the Diſcretion of ſo 
many who could have diſcovered the Cheat? Nor do we find, even from what the Doctor 
himſelf writes, that the fingle | eſtimony of theſe who pretend to have written from Re- 
cords, is rejected, except where what they ſay is redargued as inconſiſtent wich other un- 
controverted Hifiories and Authors, or narrate Things in themſelves incredible, as is evident = 
from. the Inſtances of Humbald, Geoffrey, Annius, and others; fo that to reject our Hiſtories; ä 
leſt the World ſhould be obliged to believe theſe, is no ſolid nor juſt Way of Reaſoning. But „ 
the Biſhop himſelf, to ſhun this, did, with a greater Shew of Reaſon, urge that our : Hilto- _— 
rians. were but to be accounted as one, ſince they followed one another in a File: But d 
did fully take off this, by proving that each of them ſaw ſome tew of theſe Records and Warr 
rants apart, and that they diftered enough, to ſhew chat they were in no Conſpiracy; and 
this I hold as acknowledged, ſince the Doctor returns no Anſwer to it. 
.. Txar there could be no ſufficient Warrants for our Hiftory, from the Annals of our 
Monaſteries, is contended, becauſe the Monaſter ies chemſelves are much later than Fergus f. 
who is to be proved by theſe Annals. But to this it is anſwered, that Jona and Alercoru, 
are Monafterics acknowledged by Bede as long prior to Bedes Time; and tho the Mona- 
tteries were later, yet they might have Records as Old as Fergus, for this is very probable in 
it ſelt, and neee ought to be believed, ſince it is proved by famous Witneſſes. And 
7 


4 
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whereas it is anſwered, that bare Probability is nor ſufficient to ſuftain an Hiſtory; but the 
Annals themſelyes out-of which it is taken muſt be produced. My Return to this is, that 
il bare Probability were only propoſed, the Anſwer is good, but it is not fo. when I fay the 
Thing is probable. of it ſelf, and is actually proved by Witneſſes beyond all Exception, And 
whereas, tooyerturn this, it is contended from the 1ry/ Annals, that Fergus whomwe call che II. : 
was our firſt King. To'thisIneedſay no mote, but that I proved in my former Treatiſe, that all 
the Accounts which the Iriſb gave of our Entry into this Kingdom, are inconſiſtent and 
cantraditory one to another, and to which the Doctor has made no Anſiver, and therefore 
; Eve notto be believed in themſelves, but much lefs are they-to be believed when contrary 
TY Annals.of all our Monafteries, atteſted by famous Witneſſes who ſaw them, and in 4 
Natter in which we were more concerned than they, and ſo it is probable we would have 
been more, careful to preſerve its Memory. 2. 1 have proved in the firft Chapter, not on- „ 
I by the Allertions of our own Hiſtorians, but by all che Hiſtorians who ſpeak of us, both 
& aut 57 within the Ille, that we had Kings long before Fergus II. and that we had even 


* 


Chriſtian Kings; and it is almoſt impoſſible that our Monaſteries could have been miſtaken 
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in that, or at leaſt that they would not have condeſcended who was the other Chr 
| | if Donald was not: And at leaſt, our Adverſaries ſhould be put to prove who was our firſt. 
 -© Chriſtian King, or acquieſce in him whom we aſſign. And it is alſo very ſtrange ph 
RX" 8 1 8 anne - : Very urange, that not 
134 only we, but the Romiſh Church it ſelf ſhould be miſtaken, they being very poſitive in con- 
* curring with us. whereas no other Nation nor Church condeſcends, as I have ſaid, upon an 
1 6 other firſt Chriſtian King, or Authors to prove it. And to conclude this Period, I muſt 15 
at it is wonderful, that poſitive Witneſſes, that ſay they ſaw old Annals, fortified.by thei? | 
5 Hiſtories both at home and abroad, Pagan and Chriſtian, ſhould be leſs believed than Sd 
Ballads and Traditions of another Nation who have none of theſe Advantages; That Bede. 
ſhould be of leſs Credit than Foceline, and Legends, in which, I dare fay, the Biſhop and Doctor 
believe but very little, if any thing at all, fave this; and why are not the Legends of St. Con- 
gal and St. Brendan; who mention the Settlement of Fergus I. as good as Foceline and others 
Yroduced toprove that Fergus Il. was our firſt King, eſpecially ſeeing they likewiſe concur with - 
ede in his Reuda? whereas the other contradict him, and that our Hiſtories which have rejected 
Gathelus and Simon Breck, becauſe that too great Antiquity is improbable, ſhould be over. 
turned by thoſe who poſitively own a linea] well proved Deſcent from Japhet, and conde- 
ſieend upon Days and Months, and that our Hiſtorians, which are many, and very much efteeni- 
ed over all Europe, ſhould be overturned by the Authority of Rhimes, and | poo Hiſtory, 
which no Man adventured to form into any Body whatſoever, till of late ſome Specimen js - 
given, in which, amongſt other rare Marks of Veracity, our League with France was alledged 
do have been made with their Kings, as if France underſtood as little their own Leagues, 
as they would have Rome to underſtand their own Converſion, or that all the Nations of 
' Europe ſhould have been miſtaken as to this palpable Point. 
L reflect not on the Publiſhers of the Manuſcript of the Abbacy of Melroſi printed at Ox- 
ford, for I honour every Thing that comes from that learned Society in a ſpecial Manner; 
but it is no Reflection on them to ſay that we have another mach fuller in what makes for Scot- 
land, tho? it could not be fo exact as the other Monaſteries, fince it was oft-times of old under 
the Saxons, who would certainly leſſen what relates to us, and thus the Fault lay in the 
Copy, and not in the Publiſhers, for the Author of that Manuſcript calls Bede our Country- 
man, ſo he muſt have been then our Enemy; but however, it begins not with Alpin, as the 
Doctor alledges, tho I mention that, becauſe he is not mentioned in the Oxford Edition; 
for it declares, that it is to continue where the reverend Bede left, and ſo is a Proof of our 
Nation and Hiſtory from that Time, and the Differences of that from ours ſhall be printed, 
and Thave at preſent printed theſe few. And tho' Buchangn had the Books of Pluſcardin 
and Paſley, yet it does not follow that therefore the beſt and moſt Part of the Books of our 
| Monafteries were not carried to Rome, or deſtroyed, and ſo cannot be recovered from Rone; 
and how can it be immagined that thoſe who burnt all our magnificent Churches, would - 
have ſpared a few Books written by Monks, and which were ſo little eſteemed in thoſe 
eren, out ET a a IT e 
TAE Door, in proving there was no ſuch Author as Verimund, forgets that I haye 
proved by two famous Witneſſes, a Lord of the Seſſion, and a Principal of a College, (both 
Een and devout Men, much eſteemed abroad where they travelled) that they had ſeen 
the Book, and here is no bare Probability. And I hope it is yncontroverted, that the De- 
poſitions of two Witneſſes cannot be taken away by Probabilities; not can it be alledged 
that Chalmers followed Boethins's Faith in this, for he ſays he had it, and he cites many Things 
material out of Yerimund, many material Things which are not in Boerhius, nor does the 
learned Doctor Pearſon prove any other way the Truth of St. Ignatiufs Epiſtles, than by 
producing the Teſtimonies of Origen and others, who have cited Paſſages out of thoſe Let- 
ters, as Letters written by St. Ignatius, tho? none of theſe Authors lived in the Age with St, 
Ignatius, and ſo they did not legally prove that theſe Letters were written by him: But however, 
let us a little examine the Doctor's Probabilitiise NN 
Pu firſt is, that many have forg'd Authors, as Aunius. Good ! ergo, theſe two learned 
Men did it, a poſe ad eſſe nan valet conſequentia. 2. We have named other Authors, who 
are not · now extant; ergo, Verimund never was. Good again ! and if Fordon had been 
loſt, or Elphinſtoun, whom we have not yet ſeen, ſuch Authors had been both denied, and 
ſo had that learned Manuſcript written by Craig, which we have but lately recovered. 
3. Fordon cites not Verimu nd, tho? he cites many others; this is ſuch another Conſequence, 
as if I ſhould argue againſt the Doctor, that Boethius cites not-Fordon 5; ergo, Fordon never 
| was. But I chuſe rather to argue thus; the Biſhop and Doctor both think, that Boerhis 
did only tranſcribe Fordon, and yet he never cited him, which they think he did, that be 
might have the Honour of being thought our firſt general Hiſtorian himſelf: And yet it 
is proved, there was ſuch a Book as Fordon then extant, and therefore I conclude by the 
ſame Reaſon, that Fordon tranſcribed much of Verimund, and therefore concealed his Au- 
| thor. 4. Biſhop E/phinfloun mentions him not: But to this I anſwer, that the Manuſcript 
| 
| 


iſtian King, | 


is not ours, an ſo may be gelt; but I conceive, by the Doctor's Epitome of it, that it 1s 7 
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ſelf but an Abridgment of Fordon, and therefore he mentions not Verimund, becauſe For: 
dun had not mentioned him, and it was very ordinary in thoſe Days, to write Epitomes of 
Fordon, ſome whereof are extant with us; and Boethiur tells us, that . . never 
wrote an Hiſtory, but only prepared ſome Materials for one; and if he wrotea Hiſtory, here 
js again another Hiſtorian, who being a devout and learned Biop, muſt be ' thought not. 
to have written without ſufficient Warrants. Tho? then Probabilities could overturn the 
Depoſition of Witneſſes, yet theſe have no Weight, but what the Doctor's Authority gives 
them ; and tho? it were proved, that Baker, Balzus, and the other Eneliſþ Hiſtorians whom 
[ cite; had not ſeen. Yerimund, yet ſurely they thought it not only probable; but certain that 
there was ſuch. an Author. | 9 EY Wor RW THE, 
AcArnsr Fordon it is urged, that he mentions not our firſt Kings from Fergus l. to 
Fergus II. and that he confeſſes he knew not how long any of tlieſe Kings after Fergus 
reigned; and from this alſo it is concluded, that we have no Manuſcripts to initruR the ſame, 
Nam, ſays he, ad plenum ſcripta non reperimus. To which it is anſwered, that this is a great 
Argument of his Ingenuity, for if he could have written without ſufficient Warrants, why 
could he not have made up this, as well as the reſt? But the true Reaſon is, that the War- 
rants did then ly in the Monaſtery, eſpecially at Ico/m-kill, where Verimund's Hiſtory was 
lkewiſe kept. And it is clear by Boethiufs Dedication to the King, that he thanked his 
Majeſty for ordering that theſe ſhould be delivered to him; and if the Doctor ſhould at pre- 
ſent write ſuch another Dedication to the King, thanking him for letting him have the Uſe 
ot the Alexanarian MSF. of the Bible out of his Bibliot heck, could any Man afterwards 
think, that there were no ſuch MSS? and that the Warrants of the Hiſtories uſed ſo to be 
kept, as not to be got without publick Authority, is clear by the Cuſtom of Nations, ac. 
| knowledged by the Doctor out of Livy, and aſſerted by me in my firſt Book. As to our 
Nation, from Paulus Fovius, who was not-intereſted in us, and conſequently it was no Won- 
der, that Fordon, who was but a mean Prieſt, could not have Yerimund, and the other War- 
frants which were neceſſary for filling up the Hiſtory of our Kings, between the two Fergy/- 
| fer, which Boethius himfelt could not recover, without the King's Command, the Treaſurer's 
Aſſiſtance, and his own great Expence and Labour; and I know not whether it would not 
have been a greater Villany and Folly in him, to have aſſerted all this, if it had not beentrue, 
himſelf and all Perſons intereſted being alive, or a Proof of Fordon's Ingenuity, in not filling 
up what was deficient through Want of the Warrants. . 


 A&ainsr Boethius it is urged by the Doctor, that he could not have had Yerimund, and 
other fufficient Warrants from Icolm-kill, as is pretended, becauſe his Hiſtory is printed in 
the Year 1526, and he had not theſe Records from Icolm:-kzll, till the Year 25. ſo that the 
Hiſtory could not be compiled, printed and reviſed in a Year, 'To which it is anſwered, that 
Hector Boethius is acknowledged to have had a better Invention, than to have forged fo im- 
probable a Falfity, eſpecially in a Thing he might have contrived as he pleaſed, and in which 
the Honour of the Nation was not concerned, and as to which the King, Treaſurer, and 
Monks of Icolm-kill could have controuled him; but this is eaſily reconciled without a Miracle, 
for certainly Boethius was writing his Hiſtory long before he got theſe Records, and doing 
what he could, as Fordon had done, without them before; and having at laſt got them, aſter 5 
the third Meſſage, tertio nuncio,which ſhews he was writing before, he might have ealily added 
from the Beginning through the whole Book, what was to be expected from Verimund and 
others, and which, [ dare ſay, the laborious Doctor Stillingfleet could have done in a Month, 
and there was Time enough from the Beginning of 25. to the End of 26. (as we may well 
enough ſuppoſe) being near two Years, to have done all this; and this was a far lefs Mi- 
tacle than for the Biſhop and Doctor to have ſent Falladius from Rome to Ireland, to preach 
| there, long enough to have a ſufficient Proof of the Ir;þ being obſtinate, and to deſpair of 
Succels to return, and to die in a Country of the Picis, all in one Tear; and St. Parrick 
who was not then preſent, but was in France, to have got the News of: this Death, to haye 
formed the Reſolution, and to have gone to Rome, and prevailed with the Pope to ordain 
him, and all this in the ſmall Space betwixt the 25 of December, and the 6 of April following, 
32 Time the Pope died, whoſe preceeding Sickneſs could not but have retarded that 
I admire the Doctor, for inſiſting on the Printers Miſtake, not mine, in calling Tureot 
Archbiſhop of St. Audretes; for I call him, Fag. 26. Edit. I. Biſhop of St. A 1 


* 


. 


the calling him Archbiſhop afterwards, could not have. been Ignorance in me, and the Prin- 

ters thought all Biſhops of St. Andreus mult be Archbllkogs. and by the Miſtake of 198 5 3 
Kind, without any Ol ſervation, Martial is made to have lived in Anguſftus's Time, whereas! 

placed him in Domitiar's, and ſent a Copy ſo corrected in Print, to the Biſhop of St. Aſaph, 

and the Half of our ownprinted Copies are right in this, but in the ſecond Edition 1 ex. 

punged theſe, and ſome other literal Faults, before 1 knew that the Doctor or any elſe was 

8 an Anſwer ; and I am glad the Doctor is ſo faſhionable a Gentleman, as to under- 

Hand Martial better than I do, nor would I have inſiſted on the Miltakes about Fordon and 

| Nnnnn2 Dengler, 
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red, ind the other not at all noticed by the Doctor. ay e 
L urged upon this head alſo, that the ficred Hiſtory was for many Hundretls of Years pre- 
ſerved by oral Tradition ; for . the Jew? and we acknowledge, that the Sctipture was 
pun by divine Inſpiration, got n arguing againſt Pag ant, we muſt make this probable 
y other Arguments And the Doctor, in his Originer ſacre, (which Book I eſteem very 
much ) uſes the ſame common Places with me, antl, amongſt other 2 pores us, that Mey 
tived /o tong en thoſe Days, that they were able to tranjinit hiſtorical Relations with much, 
more Certainty than not, And pu, for proving the facred Hiſtory againſt Appion 
cites foreign Authors that are all loſt now, and yet we believe there were ſuch Hiſtorians : 
and albeit #ftetwards the Prieſts did preſerve their Hiſtories with great Exicineſs, yet that 


; Way of preſerving Hiſtory by Records, took not Place for many Ages; and though our Mo- 
naſte 


ries are not to be compared with their Prieſthood, yet they were ſufficient, eſſ ecially 

in theſe ſincerer Times, to preſerve our Hiſtories z and though what they preſerved is not 
to be believed with a divine Belief, yet they ought to have an hiſtorical one allowed them, 
eſpecially ſince they are fottified by the Probability of what they preſerved, and the Concur- 
rence of as much Roman Hiſtory, as France ot Spain can pretend to: Nor are the Citations 
dm our old Laws to be contemned, for theſe at leait might have been preſerved by Pra- 
ice, as Lychrenr's Laws, And it is undeniable that tene, our famous Regiſter and Anti. 
'Quary, did within theſe 100 Years declare, he had old Manuſcripts bearing theſe our old 
aw, though they are now loſt, without weakning our Eſteem br Obſervance of them, 
and he has 3 many of them; and though Hiſtoriens might have ad ventured to print 
ſome hiſtorical Paſſages without ſufficient Warrant, yet neither they, nor our Regitler, 


durſt have adventured to print Laws, nor would our Governors have ſaffered this, with- 
out ufflcient Warrants; and we mult be believed in what concerns us, and us only, Nor 


does it follow, that becauſe the Laws of Alexander III. were loft, therefore the Macalpin 
Laws might not have been preſerved, they being the Foundations of the Rights and Succeſli- 
ons of our Kings: And therefore, as they were preferyed with more Care by us, they ſhould have 
been attacked with leſs Teal by the Doctor, for his Monarch's fake, whoſe Partiality I tax in 
this, and not his Diſloyalty, And to conclude this Period, in o6ppolition to the Doctor, I do 


think that the moſt fundamental of all Laws, were in all Nations preſerved by mere Tradi- 


tion, and are not written to this very Day, fave when ſome Accident forces it, as in our late 
Stat ute for the Succefion, Which Poſition fince able Lawiers muſt acknowledge, I do not 


cContend for it With a Divine, who ſeems here to be out of his Sphere, and more dogmatical 


than his Profeſſion will well allow. But why may not ourLaws be as old as about 300 Years, 


Times than Gilda did, to the firſt Planting of Chriſtianity in Britain! and yet his, and other 
ecclefiaſtick Traditions, are generally received and acknowledged, and founded on by our 
ſevete DoQor, and Churchmen ought to be tender of them, becauſe without theſe Fanaticks | 


fince Seken and Church-hill tell us, that there are Laws yet extant in London, older than 
any the Romans had ? And the Doctor's Railery, that probably theſe Laws were in another 
Cheſt at Loom. ill with the MIS. which, Boece ſays, Fergus brought from the ſacking of 
Rome in the Time of Alaric, is to be contemned 4 for as great Criticks as the Doctor, be- 
eve this to be true, as one may ſee by Morbginrs learned Book de Putavinitute Liviona. 
From this received Principle alfo I conclude juſtly, that fince Lycurgar's Laws, and the old 
Laws of other Nations, have been preſerved, moſt of them without writing, and by mere 


Tradition, why. may not the fame Tradition be truſted for the 1 for ſome general 


and probable Actions of our Kings for 130 Years, viz, from Rhe 


| 3 exda to Fergns |? or wh. 
might not our Monaſteries have received theſe Fraditions from ſuch as lived nearer theſ 


and Sectarians might pre them very much. 


® Antig. 
o Hibern. Cap. 


Axornrk Ground whereby I endeavoured to render it probable that there were ſuch 
Warrants as theſe, declared to have been ſeen by our Hiſtorians, was, that what they declar- 
ed was probable, and ordinary for our Country, and other northern Countries, us Lreſand, 


and domeſtick Hiſtorians, called Sunaobiet and Bayds, who as Poets preſerved their Hiſto- 
ries. This Yareus obſerves in Ireland, and Powe/in JYales *, Bardi c sun etiam n- 


bilium infronia & genealogiar : And in theſe were probably the Memory of the Names of our 
Kings, and their conſiderable Actions preſerved. Nor can it be imagined, that a Family can 


Tiſe without getting their Lands from ſome Kings, nor could they have done conſiderable 


t. pas 2. 


Adions, except in their Service; and fo in remembrimg their own Genealogies und Actions, 
could not omit to record thoſe of their Kings And Lin in the Place cited, I tells us, that 


the Hiſtories of private Families were 'uſed\ as the Warrants of rhe 2 Hiftory, and thoſe 


Ladaur does cry up as the Warrants he uſed. Nor does Bucbauam decry them, except in op- 


poſition to Ladiur his uſing them as Prooks of theſe Poſitions only, that are inconſiſtent with 


' the Roman contemporary, and other Hiſtories : And'info farl acknowledge they ought not 


to be received ʒ but that cannot be alledged againſt us. 


I urged 
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Dempfrery It theſe had not been material to my Purpoſe, whereof the one is not * atifive- 
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Vol. II. A further Defence of the Royal Lins of Scotland. 421 
1 urged alſd that it was very probable, that we had ancient written Hiſtories, becauſe 
we had the Drwid? amongſt us who were Priefts under Paganiſiny and they: are-acknow- | 
were averſe from conſigning to Letters the — 5 of their Religion; yet it does not fol- 
| low, that therefore they uſed them not in preſerving the Memoty of their Kings and memo- 
rable Actions; the one proceeded from A ** to woo their Myfferies from being ſub- 
ſeocted to an Examination, which they knew theſe Principles could n ot bear, and to contilis 
de a Veneration to their Religion from the Ignotance of the Admirers, ny Yarewsr alſo con- 
elles t But without the other, Letters had been altogether uſeleſs ; for in what ,could\,,, , f 
they have employed them, if not in this? And fince Gy/ar * is poſitive, that they uſed the % oy 1 s 
Gretlan Letters, i# privatis publiciſque rationibur, what can be meant by SENS Fatlonet; Ib. „ te 
fave their hiſtorical Account of Things? 7 1 ng the more probabſe, that many of 
our Towns, and Ports eſpecially, have Greek Ni And to the Doctor Difficulty, N 
the Druid could have preſerved their Chronology in theſe ancient Times, I anſwer from 
Pliny, who tells, that they numbred Time by the Counſe f the Moon, and not of the Sun + 7 flabs o 
Which proves, that very anciently they uſed CREOROOEY nor does it follow; that becauſe = 
Tome of the Druid? are faid to have oppoſed the Converſion of their People to Chriftianitys 
' therefore others of them were not zealous for their Converſion ; even as though the ancient 
Philoſophers were generally ſevere 9 of the Settlement of Chriſtianity, yet many of 
them, when converted; were eminent Lights in their Time: And therefore I may concludes 
that ſince it is very probable, that our Predeceſſors would be curious to preſerve the Names 
of their firſt _ and the Way of their firſt Settlement ; and fince they had Letters wheres 
in theſe might have been preſerved, therefore it is probable that-they were accordingly 
- preſerved 4 arid that theſe Traditions and Records, as well as the Hiftories of private Fark, 
les relating theſe, were configned to the Cuſtody of the Monaſteries with ns, as elſewhere: 
So that ſince four or five worthy Hiſtorians declare 1 theſe, each apart, their Tefti- 
monies concutring in a probable Matter of Fact, muſt be as ſufficient, as if the Warrants 
were yet extant; for fince theſe would prove and ſatisfy in a legal Trial, much more ought 


they to be allowed in an hiftorical one, quod erat probandum. 
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Our Authors vindicated in the Accounts they give of the Ge- 


am HE Door being convinced from theſs undeniable Proofs, that nel 
"Re ml {her Fordon, nor Boethius did torge the ancient Genealogy of our 
8 which the Biſhop of St. 4/aph did poſitively aſſert, but that they 
had Warrants and Anthorlties before their Times, he falls upon a new 
Device, and coutends that Boerhins did inſert many Things contrary to 
the Account of the Genealogy preceeding him : For as to the particular 
Genealogy from Fergus I. to Fergus II. he hath no Account of this from 
; Fordon, who hath ( as the Doctor lays) profeſſed, that he could find + 4 iy „ 
nothing particular concerning them, though he cites ſeveral Chronicles; and though Fordon + + Lb. 3. Ca 
mentions an old Highland Gentleman, a Genealogiſt, who gives an Account of the firſt Line * F 
betwixt the two Frrguſr ; yet the Genealogy by him pres differs from that which is own- 
ed by Boece and Buchanan, both in the Num r, and in the Names of our Kings: And this 
8 alledged to have been done of Purpoſe, to 3 in Regents not owned by the Genealo- 
8ifts, and to ſupport the Law of Incapacity, and that he might get Mention made of Reuba, 
, —.— Caratacus and Donal. And the Genealogift, thus having extended the firft Line, 
. 2 as much ſhorten the ſecond Line betwixt 4 IL and Alexander III. whereof the Do- 
bs 
h 


Yr endeayours to give particular Inftances ; ſo that the modern Hiftorians had added more 
ings in the Race from 4 i II. to Alexander III. than are contained in the Genealogy be- 


t lr . us 5 and Fergus II. And upon the Matter, the Genealogiſt hath made no more 

15 th Races, than the Hiſtorians make in the laſt Race from Fergus II. and there- : 
28 Doctor is as culpable in ſhortning the Royal Line, as the Biſhop of St. Aſaph +. L c- 

4 _ *® adds alſo, that Fordon mentions another Genealogy of St. David, made at the Time of his 
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Cbriſtum trecentis triceni pr fuit anni. 


(1b. 3 Cy: AND in the Place cited by the Doctor , he afferts, that the Forty five Kings were gjuſe 
1 dem generi; & gentis, and Fergus's Return is ſet don. 8 


Ny” a natale ſolum properat relevarejacentes 
I 


feſſo: regni ceſpite ſoſdes adit, _ 
ntrepidus þ aa, e vexilla Denis: 
Terruit occur/u quem fera nulla fror; 
Ocyat advenit, fuerat qu turbine diro 
Su 6 AY X quater & tribut hec 
| Congauaens putrio regi ſervire parat, 
A libertatem quicquid in orbe volat. 
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| Ax b again, Ferg"fius univerſas, regni regiones, cis citra 1e nth hg 8 77 5 7 7 
, Orcadas [ub ſud compoſi ditlone, Moor.” 
and that after him, Boece could make no diſtinct and particalar Account of that Succeſſio n, 

+4 | N . 4; ; # „ 0 


unleſs he feigned them for ſome partial Eud? F ng 1 
B ur to come to the Highland Genealogiſt, there is no Difference betwixt him and our Hi- 
ſtorians; for though his Number be fewer than that in ou; Records and Hiſtories, yet the 
Reaſon is, becauſe, our Hiſtorians mention all that did reign, whether by Right, or by U- 
furpation, or whether'in the direct or collateral\Line, The Genealogift doth aſcend from. A. 
Texander III. from Son to Father in the direct Line, confidering that Line only 'whereot that 
Kue was deſcended; amongſt whom fome” were never Kings, 'The Genealogift bovis,” A 
' lexander the Son of Alexander, the Son of William, the Son of Hetry, the Son of David, © 
Hr the Doctor objects, that Malcolm IV. the Maiden, mentioned by our Hiſtorians, 4s 
omitted, and Henry placed for him. f But this was very reaſonable, for St. David had only = 
one Son, Henry Earl of Northumberland, who died before his Father, and fo was never King, 47" tb. . 
but left three Sons, Malcolm V, who fucceeded his Grand-father, and way called Maiden, lie Cp. s, Liv." 
never married, and he had for his Succeffor Villiam his ſecond Brother, Grand- ſather to 4. 3.45%. , 
r, in whom alfothe Race of that Brother failed. And then from David Earl jm Pm. 
of Huntingtoun, the third Brother by the Families of Bruce and Smart, the Royal Race is con- 17 %. 


Buch. Lib. 7, g. 
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Tu Door next complains, that betwixt Malcolm Canmore and St. David four of our 
Kings are omitted, and, we fay, very juſtiy for the fame Reaſon, for Donald VII. was Mal. 
colw's Brother, and Duncan his baſtard Son, none of whom had 11 to reign; and though 
Malcolm had two elder Sons, Eqpar and Aexander I. who did ſucceſſively reign, yet th 
having na Children of their own, the Succeſſion did deyolve upon St. David the younzeit 


Tus third ObjeRion fs, f that detwixt Duncan, and Malcolm Canmore the Hiſtorians * 27rd. Libs. af 
| Machabeus, whom the Genealogift omits, aud very reaſonably ; for he was a Collateral by Do the Beginning, 
vada ſecond Daughter to. Matrolm II. and ufu N the Succeifon before Malcolm Canmore, Cab. f $.u. 
who was Son of Duncan, and was great Grand-child to Matcolm II. by his eldeſt Daughter 3 
Beatrix, whom the Genealogiſt inſerts, though ſhe was never a Queen, becauſe by her the Lb. 5. 
e /// ꝙ /// / INS 
Tux Doctor fourth and main QbjeQion is, that betwixt Malcolm Il. and Kenneth the 8o 
of Ain, the Genealogiſt inſerts none, whereas our Hiſtorians inſert thirteen, viz. Donald V 
Is Confaniine IL Ethus 5 Alipes, G 77 the Great, Dona/d VI. Conflantine III. Malcolm 
I. Indulphus, Duffus, Culenus, Kenneth III. Conflantine IV. Grimus. Here indeed IT acknow- 
| ledge the Doctor bath diſcovered an Ertor; but I think it muſt be of the Writer, or at worft 
in the Highland Genealogift his Memory or Expreſſions; and it is very happy, that it hath 
fallen out in this Place, otherwife Fordan as well as Boece might be ſuf] WAY of Partiality, 
or that they inſerted theſe Kings to ſerve their own Ends: For even the Doctor's worthy 
Antiquaries, Dh Emminus and Boxhornias, who have deſerved fo well of him, becauſe they 
are moſt injurjonſy 45% as ta the 987 of our Kings, do admit the Truth of 
this Genealogy, after Kenneth who ſubdued the Pi#s. There are four indeed here omitted 
in the direct Line, Conflantine the ſecond Son to Kenneth II. Donald VI. Malcolm I. Kenneth 
III. Malcolm IÞs Father, beſides nine Collaterals, viz. Donald V. Brother to Kenneth 
II. Ethus Alipen, Conflautine ' I's Brother, Gregory Son to Dongallus, Conflantine III. 
don to Ethus, Indulphus, Conftantine III. his San, Df, Malcolm I. his eldeſt Son, Culenus, 
Indulpus his Son, Conſtantine IV. Culenus his Son, and Grimus, Duffur his Son, who were all 
collateral to Malcolm II. I ſhall give a very probable Account of the Miſtake of the Genea- 
logift in this Place, we ſee that it is twice Kenneth and Malcolm, Kenneth II. and Malcolm 1. 
and Kenneth III. who was Father ta Malcoly II. The Tranſcriber hath thought, he had tran- 
ſcribed the firſt Kenyeth and Malcolm, and Conflantine, and Donald that were betwixt them, 
and ſo hath omitted them, and proceeded to Kenneth III. who was Father to Malcolm II. 
As in rang or writing, if two Lines be in with one Word, the Reader or Writer or | 
| wo omitteth one of 6 Lines 27 Miſtake: And as this was no Deſign in Fordon, ſo it 
could not be Ignorance ; for he deſcribes n all. thoſe omitted Kings, and there is 
_ alſo a particular 7100 of them ſubjoyned to the End of Fordon's Book, in the Genealogy 
of King James II. And if any Man wake a Hiftory of Perſons, and draw ont a Summary of 
| their Genealogy, if there be any Difference, the Summary muſt be regulated by the Hiſtory, 
and not the Hiſtor 1996 , ET,” 7 RAN "et 
Tus Do&or's fifth ObjeRion is, 700 betwixt 8545 and Achaius the Hiſtorians put Con- 
vallus and Dongalluy, and very realpnadly becauſe Convallus was Fergus third Fon, «nd | 
" WW "D0 DD 0g 43 Don- 
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| e was Solvatbius's Son, and ſo Collateral, to ſhew the ExaQnefs of our Hiſtorians. as 
, Lib.3- wel 
i Lb 


; % li. proved by our Hiſtorians, from Reuneth II. till Fergus I 8 EAN 
4 bjectlon is, the Difference betwixt the Genealogiſt and our Hiſtorians, from King 
is 
Emmins, and Boxhornius, For even Joceline and St. 
+ Cap, 5 


for. one. | 


Ac ans the firſt Race his Objections are much lighter, and fo Iſhall not be ſo ſpecial in 


Few, 


nald, the firſt Chriſtian King, and Nathalocus, and other two Donalds are excluded b) 

#Lid. 2, 6, & theſe ancient Genealogiſts; and very reaſonably, becauſe Feritharis was Brother. wo 
EP . % z King Fergus I. and Donald becauſe he was Brother to Satrael. Nathalocur was an; U 3 
{Page ro- per, concerning whoſe Contingency of Blood our Hiſtorians generally make no © 79 
| all the Collaterals proved by Boece , Buchanan * and Leh . And the Doctor himſe! - 
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his Preface acknowledgeth, that Nathaſorur and Doxeld: wore Uſurpers, and ſo could not 


called Ro/in the Son of Ther, when he was his Brother? and Baus the Jon of Rapeni- 


be mentioned in the Genealogy of the right Line Donald II caſſed of the Tikes, an Uſyr 
per, and Donald Il. Brother to Findoch,. And whit though the Genealogiſt b Miſtake, hath 
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1, when he was his Brother ? If the Genealogiſt had mentioned all our Ring that: did +, 


reign, and had called the next always Son to the former King, he had commiteed this Error 


oftner 5 and it hath not been Foruon's Ignorance, for he tells, that Erhodiur was Brother 
to Eugeniut. But the Doctor ſays, after” this you find a greater Difference for inſtead of 


Finndnus Dugſt ur, Eve nut, Gillur, Evenns Il. Ederur, Evenut III. Metellanus, Curatacu- 


wo f 
there only Der hach, nd 


or King David, he would haye found Vin, whick is the fame with Finns But the Dod= 
or might have, known, that ſuch a ſmall Difference in Names and Numbers, doth not ver- 
throw the Verity of a Genealogy from his Friend Flaherty in his Epiſtle to John Eyntqus, 
whojtakes the Name of Lucius Gratianus in Combn, ever/;as in the Genes logy of the Serip- 
ture, Cainan is interpoſed betwixt Arphaxad and” Sula, who tells, that ſuch like Errors may 
proceed from ot ,Petſon's having two Names, or by taking a Brother for a Father, or the 
Fre Miſtake vt it ene may be a little lengthned or ſhortned, the Fract 


of it remaining thi 
guage, wherein Alexander. is called Alaſter, and Archibald Gille/py, Gillus was a | baſtard Ufut- 


$ 


17 and Evenus a Collateral to Durfns, as appears by our Hiſtorians, Hoece, Buchanan und 


Lefly. As to the Genealogy of St, David, it is ſubhoyned immediately to Baluredu, his La- 
mentation about him; and whether it be his, or Cardinal /ardlaw's, it farniſheth fill another 
ncient and more credible Author, a Card nal, but perhaps was not Cardinal when he 
told Fordon the Genealogy, but thereafter, and the Tranſcriber of the Scotixcbronicon hath 
given him his moſt honourable Name; and though he died in Nobert I. of the Stuarts Time, 
yet he was Archidiaconur of Lothian, and Secretary to King David the Bruce, as appears by 
the I Scoti-chronicon, And Fordon faith of the Account from him, dudum 
fixeth a Prefage, in which he alerts, that St. David was deſcended from a glorious and anci- 
ent Race of Kings, who had, preſerved their Kingdom free from Slavery longer than any o- 


them. 4 
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Txats doth not agree with the Doctor's Origin of us after the Saxoxt, and our Depen- 4 


dance upon them. This Fard/aw Biſhop of Giaſzow, is deſigned in Scoti-chronicon Cardinal 
of Scotland and Ireland, and the Account and Verſes appear 5 be far ancienter than either 
 Wardlaw or Fordon, otherwiſe Fordon had hardly ever cited the Relation of one contem- 


8 with himſelf, and of one who was perhaps a younger Man. And as to the Pretence 
as II. will cut off the Pretence of eſtabliſning 


that the paſſing from the firſt Line before erg 
the Regents, and incapacitating the Sons of Kings being Minors, this appears eyidently to 
be falſe; for long atter Fergus II's, Time, the Collaterals did certainly ſucceed, till that evil 


Cuſtom was abrogated by Kenneth III. about 100 Years ago, And albeit many Murders and 


Encroachments were committed upon theſe Kings of the firſt Race, their Times being more 
barbarous, what is that to the Purpoſe? were they therefore never in Being, or not Kings ? 
Doth not Flaherty tell us, that of the firſt hundred thirty fix Kings of Ireland, centum fer- 
run ſuftulit, ſeptemdecim nature conceferunt, ſex peſtit abſumpſit, tres fulmine percuſſi, & de« 
cem diverſir alits modi, Jingal; vivis excefſerunt? Were there not Murders and Uſurpations 

in our ſecond Race, and 

member of Richard III. of England, who murdered Edward V. and his Brother, who were 
his own Noh and uſurped the Crown? And the inſerting” theſe to lengthen the Line 

in favour of Regents, had been ridiculons; for by a clear Law theſe were cut off in Ken- 


verb IITs. Time, and fo our Hiſtorians needed not the Help of forged Genealogies in this:: 


So that I can ſee no Deſign nor Politick in Fordox nor Bocce in this Number and Account 


5 J 5 of our Kings, nor that they have differed from the Genealogift, nor that the High- 

f 4") enealogiſt hath ſhortned the Royal Line, as the Biſhop of St. Aſaph hath done. And 

the Doctor 1 5 oh have remembred, that I did undertake only to maintain the Antiquity 
1 


2 W * at he Jeon 2 or the Biſho 5 St. 4 wy rene of a Settle- 
| le Lear 503. and not to 'vindicate every and Part r Hiſto 1 
| Cannot be done as to any profane Bliftory, y Fallage and Part of our Hiſtory, which h 
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— 


Dathach, Jau, Aljelah, Eveny Ederſheoli, Comermore. It ſeems, the Doctor hath 
taken this at ſecond fins ; for if he had looked either the Genealogy of King Alexandtr 


e ſame. But | here, befides the Difference of Highland and Lowland Lan- 


ther Race of Kings had done, and ad reliſted of expelled all ſuch Enemies as had invaded = 


th not the like been every where? And doth not the r re- 


doceperat, and pre- Hb C 
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given of the 


Br all which I may conclude moſt-convincingly, chat theſe three Accounts given of t 
they agree with 


Genealo gies of gur Kings, are ſo far from contradicting our Hiſtory, that 
it, and being g inſerted in three ſeveral Genedlogies prior tg Fordon, and beitg-expreſt by 
mem upon very ſolemn'Qccafions, they do n the Truth of the Genealogy of the 
Koyal Line, and that Fomuon did not dream the fame, but inferted theſe Genealogies in his 
"Hiſtory kram good Authors, and „„ „ ES G USO on 
nz Reader may, for hig better underſtanding; the Anſwers formerly made, take a ge- 
neral View of this complex Matter, as ſummed up in theſe ſhort Poſitions. 
1. T x ar: the Highland Gentleman was e . to aſcend from Son to Father, as all Ge. 
nealogies do, and conſequently he was. obliged to name ſome Who were not Kings, becauſe 
C œ—ꝛ⸗ffu½ßé.u½:é..u. PRI; 4 
. Hz was obliged to omit Collaterals, becauſe, tho they were Kings, yet they were not 
- ſuch as were comprehended within the Gradation from Son to Father, whereas our Hiftory 
rightly ſets. down thoſe who ſucceeded as Brothers, as well as Sons 
3. In this Genealogy ſome are omitted as Baſtards, and other 'Uſurpers, and fo ſhould 
not haue been inſert in 2 Geneaeg do be repeated Hefore'the Ring, tho' they were like 
wiſe expreſſed in our Hiſtories, ay having reigned- de facto, tho'-not de jure. 
. Tx greateſt Doubt that is made by the Doctor himſelf as to our Kings, is fince Fergus ll. 
_ .. after which the Jriſh and bthers acknowledge out hiſtorical Genealogy, or after Kenneth II. 
-fince which Time even O Emmiut does aſſert the Truth of our Hiſtory: And ſo any 
Difference betwixt our Hiſtory and Genealogy muſt ariſe from the Miſtake of the Genealo- 
: 885 e — the 'Tranſcriber's Negligence; and T have condeſcended upon a probable 
5. Mosr of the Difficulties ariſe from the Difference of Names of the ſame Perſons, 
which is very. ordinary. in all Gensslegi en.. 
6. TxzRz could be no Deſign in our Hiſtorians inſerting 8 the Right of 
Regents, for the Succeſſion of Regents was condemned by a-poſitive Law before ſome of 
theſe controverted Kings did ſuccee . e 
J. Ir is not imaginable that our Hiſtorians would inſert in their Hiſtories contradictory 
Genealogies, for that were ſo palpable, that tho it could have eſcaped one Hiſtorian, yet 


* 
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could not have Fae OO ̃ĩͤ IE ˙ Ewart n Few 

B. To illuſtrate farther the whole Matter, I have ſubjoyned the Tree of Alexander III. his 

Predeceſſors, both in the direct and collateral Line, whereby it doth evidently appear, that 
all his Predeceſſors mentioned by the Genealogiſt, were in the direct Line, and that theſe 
Kings of whom the Genealogiſt made no Mention, were only Collaterals to King Alexander 


- whoſe Genealogy was recited, And I have alfo farther continued this Genealogy in a dired 
Line from St. David by the Families of Brace and Stuart, to King James VII. who now 
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The GENEALOGYof ny" un ee II. in a direct Line, wy 
it was repeated bya Highland Gentleman at that King” s Coro- 


* 


nation, anno 1249. with the Succeſſion likewiſe of the Collateral 
Kings by whom the Line 
ded the Sueceſſion of ; the Kings from lee his - as 
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[153 lio TJ offi HSE: ROUT e 
e, Irish Genealogy, of our compared with 
1 Ai 3 given by the Chronicle of Melroſs, and both compared With 
f the Genealo gie contained in our H. i/t ories, with a Full | Proof 
Irish Annals as 
R 
| 21 ; "A 3 5% ON REY , 27 6: 4 1 
* iſtorians 1 be believed in Matters of Faq, 
. ſuch as ate the Genealogies of our Kings, they being many, and Men 


of Authority, and having declared that they extracted their Hiſtories 
from authentick Records, tho now loft; and theſe Matters of Fact being 
E probable in themſelves, and adminiculated by the Current of foreign 
| Hiftories and Authors, except our Adverfaries ſhould redargue them by 
Authors living in the Time, or more credible, which were inconſiſtent 
| "TAC, with them, the Doctor did therefore urge the Inconfiftency of our Ge- 
1 nealogies amongſt themſelves, which I have fully anſwered in the preceeding Chapter, and 
their faconfifiensy with the [73h Annals, which he contends are to be preferred to ours we 
being deſcended from the Iriſb, and they having more ancient Annals than ours, which ! 
”  .  * am to anſwer in this Chapter. And for the Preference of our Hiſtories in the Point of Cre- 
_ dibility, I adduce theſe following Argumente. e 
I᷑. No Hiſtory can be diſeredited as-uncertain and fabulous, upon the Teſtimony and Au- 
„„ tdt.ority of another Hiſtory, except that other Hiſtory be acknowledged by both the Debaters, 
„but much leſs. where it is reprobated by Nu who urges an Argument from it: But ſo it is, 
5 that Doctor Srillingſeet himſelf does treaalhe Iriſb Annals in Ridicule, as to the remote 
e üb big ) Part of their Antiquity, in his Preface Page 33. and C 2. Page 272. where he proves that 
2 eberntbey had not ſufficient Warrants before the + eleventh entury, Which is long after the Time 
ii herein both the Biſhop of St. ſaph and he acknowledge that we were ſettled here; and 
conſcquentiy the Authority of their Hiſtory is not ſufficient to overturn the Time of our 
Settlement as it is aſſerted by our Hiſtorianss. 5 
2. WI deſire to know what Warrants" the Tri had within fix Generations of Jupher, 
eſpecially to warrant them, not only to condeſcend upon particular Actions mentioned and | 
e, adminiculated by no other Hiſtoriesf, but even to be ſpecial in the coming of ſome from 
© phe HZ, Ireland:faiti4o Days before the Flood, + and that Part holanus and others arrived in Ireland 
di. anno 312. after the Flood, in the Month of May, the 14 of the Moon, and upon J/eane/auy. 
02102 Hon 480 Doctor ſhould urge this Hiſtory againſt ours, as ſufficient to overturn the Cre. 
e god Un hy ibility of ours, when he will not allow us to know ſo much as when our Nation at firſt 
L WS 10 reed in Hot land, and who was our firft King about 2000 Years after that Time, when 
2210-9120, the: Romans who. lived long in our Neighbourhood in France, and fonght long with us, are 
"=... \acknowledged to have had the Uſe of Letters, and the Way of calculating Time, both which 
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were abſolutely unknown in the Ages mentioned in the Iriſb Annals, And either the iſp 
had the exa pledge of Letters, and the Calculation of Time, when our firſt Colonies 
came over from them, or not; if they had them, why not we likewiſe ? and ſo the Doctor 
.-* __ des unzuſtly object to us, that our Hiſtories are not to be believed, becauſe we wanted both 
 ____,. theſe or If the Irifþ had them not, our Hiſtory cannot be overturned by the Authority of 
ND ES et SR» %% ng, 2 24 307, wu aa” NP 
3. Ir is acknowledgedbyall the Trifþ except Zine, that we were at leaſt ſettled here fince 
the Year 503. and ſo fince that Time we muſt underſtand the Hiſtory and Deſcent of out 
con Kings better than any other Nation can do; nor thould any Man debate with theſe 
t tthat den) this Principle. But ſo it is, that ſince that Time, the Iriſb Account of the De- 
e ſtent of our Kings, differs extremely from ours, for they will have Loarn to have _ 
bur firſt King, and elder Brother to Fergus, whereas our Story makes no Mention at wo 
*, ,, © ©" "any ſuch King, but makes Fergus II. the Reftorer of our Monarchy, and their Catalogue ca 
* oats 19 him Fergufius mag uus, a Title never given to him | who founds, but to him wo = 
ments the Monarchy. And how can any Mam imagine, that a Nation would have forget 


SD ' who was the Founder of their Monarchy, and being ſo late, and yet have remembreq 1 
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ers 4 all the Wy” of the Line, eſpe N fince Loaf is id to have eine ten Teal; 
as i Fler ſays. We make Es — ave ſucceeded to yy King Fergit, but they 
| make Domangardus to have ſucceeded to him. 

Pax uy. » Congallns to have ſecceeded to Domangardu, bul we make Conflantine I. 
to have ſucceeded to Dongardus, whom, 1 conceive, they make Domangardus, 

To our Corranur, whom he calls Ganravus, did ſucfeed ws. ape III. but he makes Co 
on to have ſucceeded to him. 

0 Cel ſytccrded oy Keanu, but he makes aiim: to ha ve fileceeded to 

im Alanus {ucededed eden I. but he makes Fchajus 1. to have Woge to him: 

Tun: Ditferendces after him, will beſt a > 44g pear Me 4 F 2 MY _y likewiſe be ob⸗ 
ſerved: OE the Beginning ard this Peri 


* 


TV By "FIJI? \ ® jo (I. | 
The Genealogy as in dur Hiſtorics from (The Genealogy, as in the 10 5, Fram 
Pk 1 to abk. 4 Loarn to Murdoch, 
5 I mie | > [Los dhaSin, ad” 
Beef II. den Son, SY V. 1 ene uſins * — 45 = 10 Erich. 
Dongaradus the ſecon ergus omangardui Son to Fereufrar, 
—— ine I. third Son, all es Sons of Congealius Doma io Fg Son. 
ergus II. Ee Conga ur Brother. 
Gu ns a ee, . 2 Cre 1 | Fa. 
us Dongara 9 : v2 To . VVV 
Eugenius . g 8 Sen. IaAchaiu, I. Hadan Sonn. yg? 
Congalius II. Congallus's Son.  Conadins Athaint*s Son. PR Buy 
 Kinnatelius Congalluss Sou. [Eau Conadius's Son. 
 Hidanus Gordnut's Sn. Donaldus 1. Brother to e 
Kennethu l. Convalſuſs Son. | ConallarIll. Acbaiufs Son. 


Dungallins I. Donald Breck's Son a 
Ferchardus I. Eugeniufs Son. |Donalaas Il. Conallurs Son. 
Donald IV. Pugentar $ ſecond. Son. ' _ | Malduinut Cortallur's Son: 


 Bugenius IV. 4igdanys Son. . 


„ 


FTerchard Il. Ferobard's Son. | Ferquhardut II. 
' Malduinus Donald's Grand-child by Dongard, Achaius Il. Grandchild of Donald L by ki en 
no King. by ; Dongard. 


Fug eniu V. Donald's Son, | | Amberkelethur * of 7 er quhard H. 
5 — emu VI. Ferchard's Son. Selvachus Brother to Anberielethur, * 
1 Finaan's Son, who was Son to | {chaiur Ill. Son of Athiius =”; 
Eugeniur. IAuridachus Son of dnberteletbun 


Bugenius VII. Brother to Anitierkelethus. © 
An: then Muravehus  Amberkelethu's bon. | | 


8 3 comparing — Acton with outs, we 40 find 10 70 12 differ in debe ED 
| the Times of their Reign, and Degrees of their Confanguinity,'the Iriſb omitting ſome 1935 
who did reign, and inſerting others who Never. reigned, or at leut, who reigned not near 
* a) wear 75 which the BYY placed Y « by . 

1 fourth Argument E, chat after the ear 503. og are ac owvle ed to be ſettle⸗ 
ed, and to have had a diftin& Kingdom from Trelamd, and to have had ky learned Mona- 
flery. ot Zcolm-kill, from which Swarms of learned Men were ſent to all Places, but jg 
ally to the Saxons in Lindesſern; o whom Aidan, Finan, and Colman were ſent Biſhops, as 
St. " Aſad h and Flaherty acknowledge: And therefore it cannot be denjed, but that our Hiſto- 
ries — be much better believed than either the Iriſh Annals, or the Chronicle of Melrofs, - 
' tho? they agreed in what they differed from our Hiſtories, but much more when they con- 

_ tradi one another, eſpecially when their Differences are very confiderable. And ſince the 
Chronicle of Melroft i 18 judge ſo authentick by the Biſhop and the Doctor, it muſt be con- 
cluded, that when that Chronicle diffets very much from the Triſb, and comes neur to 

; _ ours * . i the in b ar Point of Credibility ;"but fo it is, that all this 

ar by comparing the ree o far as concerns the Ge 8 
i, Tale e Ken pu 1 5 G ealogies of our King fron 

r our Hiſtories and Gene alogios, rdachus was Son to Amberkelethus, arid began to 

reign anno Chrifti 115, whereas; by + Mardacha of- Melraſi, he is made the Son of Ewan, 


in he was indeed Succeſſor to Ewam or Eugeniur his Uncle, tho' not his Son, and he is cal- , 
led! Mari aun, and he is ſaid there to begin his Reign anno 141. but by the Ir 


iſh Catalogue g, 136. Chron: Mi: 

af the Scotiſh Kings in 8 55 his Reign is ſaid to begin anno 733. Ne a 
| — Hiders Etfinus Son to Eugenins began his Reign ano 136: by the Chronicle, | 
wen, Son to Murizant, anno * by the Catalogue, Donga lus Son of Selvachus, is ſaid to 
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ſucceed his Couſin- german Margachus enno.736, whereas Dongallut did not ſucceed ein 
Year 6 nog we [4 ad Tocopeg the Lear 767. N15 5 ar uccoed. till the 
To Ein ſucceeded Eugeniut, who began to reign 761. according to our. Tic. © 
the Chronicle, Hedobbus the Son of Ewen, ſucceeded to Ewen - a arp 8 | By 
Achaijus IV. ſucceeded to Dongal, anno 743. and Flaherty the Author of the Catalogue ir 5 
Jo yns to this King an Obſervation, that in divers Copies of this Poem or. Catalogue, So 
Chu, Achaius III. Achaius IV. and Achaius V. and Gregory are wanting, which ae 
how ſmall Authority this Poem or Catalogue ſhould be; for .Cohaiur and Grgory aug > 
of the moſt conſiderable and uncontroverted of all our Kings in theſe Periods : For Buch | 
iur did make the League with Char/e-maigne, and is mentioned in many Hiſtories: beſide ours 
And Gregory lived after the Time of Kenneth II, and is firnamed the Great, becauſe of the 
Victory over the Britains, Iriſh, and Saxons, and this is acknowledged, and is cited asſach:- 
in the famous Debate betwixt us and the Engiſb before the Pope. Selvachus alſo is ac. 
knowledged by the Chronicle of Aeg, But the ſecret and true Reaſon of this Suggeftigh- 
is, that he might obviate the OhjeQion from the Difference of the Number, and ſuppreſs 
Achaius, becanſe they will have the League not to be made with him, but with the tri, 
and Gregory, becauſe he invaded Ireland. O how witty are theſe Contrivances 11 7? 
To Eugenius ſucceeded Fergus III. who began his Reign anno 164. by thp Chronic 


to Hed ſucceeded Fergus his Son ah, 277 by the Catalogue, Aidus Fin I. corrupted Eth.. 


be 
7 . 
* 
4 


| fin, ſucceeded to Achains IV. his Father, anno 748. whereas truly Lehains was not Father to. 
5 E: fin, but Etfin was Father to char, © S „„ 
According to the Catalogue Our Kings from Fergus III. According to the Clronirli of, 
| there are nine Kings without | to Kenneth II. are by our Melro eee eee ee 
any ſpecial Chronology, from | Hiſtorie s 
In 970. #0 / blades, 1h a5 „ 
. n 2 1 nw 198 | . mma e CONN 
4 1 ² : OO SIS; © Spa pal 
1 44% n Rs I Phang” ien FF | 
4 Conal Wh vos | Oo AUR 1 - . | Lipmethe Son of Fokal, which . 
Conal IV. IDs, | thews that Eotal was 4 
| Conſtantine JL. [nas and thn 4 chains, and then 
l ebnen ne nk LE ee 
i 5 apy Eneas's Son. e ee e ,, ae 
i : — Ac alu V. Son of Aidus. 2 0 13 A \ * a 3 0 i - 1 
4 Alpine the Son of Achaius ang | #8 
x 0 | 5 7 ** | n oy : | ; Fro wy) 
| then Keen ener enn t ee ae na, wn 
bl | | IS AVE gs WS DOTY . Aan 4 f 5 SD 
| Hr are many Kings of whom the Nation, where they are, ſaid to have reigned in a 
' very late and uncontroverted Time, knows noth gs and in which the Iriſb not only differ 
| from ns, but alſo from the Chronicle of Melrg/7, which ſeems to have been written by ſome 


Engliſh Borderers, who, tho' they have ſomewhat careleſly obſerved what was doing among 
wh becauſe of their Neighbourhood and Commerce, BEN underſtood the — 2 
"ay 1 84 7 engl 1 * x 138 wh 55 Ap ; ES Ce Andi ith oa 
T is likewiſe obſervable, that by collationing that Period of the Genealogy of our Kings 
from Fergus II. ro Malcelm III. the Iriſh Catalogue in Ogygia, allows from A 503. to tie 
1057. being 554 Tears, for 55 Kings, which is very ſhort, whereas we allow from the 404. to 
the 1057. being 653 Years, for 46 Kings, which is far more probable in it ſelf, and more - 
. greeable. to the Doctor's Obſervation 4, who allows twenty five Years to a Generation, ar- 
cCcording to the moſt received Opinion; whereas this Calculation allows only ten Years and 
about ten Months to every King, even in thoſe ancient Times when Men lived long. And 
whereas it is {till objected againit Hector Boethins, that he augmented the Number of our 
Kings, by inſerting Collaterals to ſupport the Law of Incapacity, and to make the long Ac- 
count of Time ſeem probable : It 13 anſwered, that this Objection is fully ſatisfied both by 
the Authority of the Chronicle of Meirg/5, and this Jrich Catalogue, which inſert Collater 
as well as thoſe of the direct Line. And if all theſe Kings named by them had been in the 
direct Line, that great Number of 52 joyned with the Collaterals, had made the Number 
of our Kings in that Period, to have come near to an Hunderd, and thus eaeh King to have 
had about fix Years allowed him. RE CO IL, CITY on of. 
I had not fully confidered the Iriſßh Genealogies when I. inſiſted upon that Argument from 
Carbre Lifachair, and now I acknowledge that my own Argument from that Book was of no 
Moment, and to ſhew mine Ingenuity] paſs from it. But the Reaſon why I faid then, that 
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there might be an hundred Years allowed for a Man's Life, is becauſe the Civil Law allows 
ſo much, and a Man is never preſumed to be dead, till it is proved he lived an hundred 


Tears; 
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Yeats; bur 1 Coufefs the Doctors Caleulatioh froth Cey/orinks of whit makes à Geferation, 


Irdinarily true, and is to Be preferred in the Accounts of Gensalog yr. 
da Aich Argiineit againſt the Iriſh Genealogy is, that it differs not only from onrs, and 
froſt tat Accohnt in the Abbacy of H, but from all the French Hiſtorians, and our an- 
cient Records 15 extant, by which it is clear, that out King Aabamus entred in League 
with the French King e the exact Maberty makes only: chis Frenob League 5 
to haye been entred into with, Charter VI. im the Year 13%. * which fel in che Time of,. 0 Fa . 
King Robert II. apt adds, that this League 'was made by Robert acht Lord d Hubigny, a. 
in which he conformds two kffown Stories, that he may contradict Waydoz7 his Countryman 3: 
brit if indeed true, thabehe andicne League was renewed with' King Robert the Firlt of the 
Tarts; anno 1380; the Original" whereof ke yet ram in eur, ecards; and whereof the 
Copy is in Fab Fut this: League was treated by Cardinal Yardtew for us, aud the Count. 
227 for the French, and the ſume League was . by Jobn Lord 
Den h, Conſtable of Friqx#,/ for the French, and J/erdeus makes this laſt" Treaty to be he 
fit that was made betwirt dür Kings aud dhe French: aud eier not to coutradicd 
him, has joyned the Perſons who treated eee 2 6 with the 'Time wherein the other! 
was treated. But that there was a League betwixt ow Achains and Charte-maigne, or at leaſt, 
long before the Tear 1380. is moſt uncontrovertable for theſe Reaſons. 


1. Tur French Hiſtorians She that this League was betwixt {chains and Charles 5 * 


maigne, and I have o ved by Eguinurd Secretary to the ſaid Charle-maigue, that there was 
rat Correſpondence betwixt them, and that he eſteemed very much the King of Scotland. 

5 alſo I have proved from 1talian Authors, that there were Families deſcended of our 

Scotland ſettled in Italy, who came over with William Brother to the ſaid Achaiun. 


7 No T only does Chalmer 4 of Ormond, who lived chen in France, ſet down the Articles 


5 , 


of mat Treaty, and the ſeveral Times it was renewed, but Fbrdon + does expreſſy inſert | Lb: Capi 


the League that was'betwixt Nobert II. Firſt of the Szuarts, and the King of Hrauce, where“ 18 
in the King of Haute acknowledees even at that Time, the old Confederacies and Leagues, 
te ge noftr os reges Ar matæ & connexz, and the King of Scotland 
on the other Part expreſits; lf ederatio inter illuftres reger Franciæ W avumnofrum, this was 
Robert the Brute, and adds, G ab olim falta & gzutins ogervata. bund to inſtruct this Part 
of Fron Story; Þ as well as the League it ſelf ue haue the original League with King , 1, 1. c 
Robert I. yet extant; and Joby Baliol (then pretended King of Scataad) refuſed to joyn with © 
Edele of Englayt again Phitp of Erase becauſe of the anciene-League made by their 
Predeceſſors Char ene and Lebe & cee nunc inconouge ſervata; Whercupon n | 
League is renewed and confirmed by 2 Marriage, the Tenor /wherevf is alſo extant in 0 
don, who alſo ſets dawn the Tenor: of the Pope's Bull, prohibiting! Mexander A. our King, 
to continue in his League with the King of On OR with the King of England, 
and, as an Effect of theſe Leagues, Marianws (whom the Lriſt call their Countryman; albeit 
they alſo confefs, that he called dur Country Scotia ) mentions, that anuo 1070, the Scots anti 
French waſted 2 6 Of : Which ſhews, that this Alliance was much older than either the 
þ 


* 


1425. or the 1380. 2s Oftaherty alſerts. And therefore; that excellent Hiſtorian the Siewr — 
Parillas relates, * thar Charks the Vs. Governor did adviſe him not to expect, that the King . Pein ds 


of Scotland would enter into his Intereſts, becauſe the Alliance of that Nation with: che Then Prinee Li. 1: | 
had laſted ſeven Hundred Years, without Interruption, from King to King, before that Times: 


and by theſe we may ſee, what a Juſt Author % Emmits is, who rejeas our Hiſtory for 
many Years after this Alliance, and ho-. Judicially he is produced by the Doctor. But the 
the French could have been miſtaken in all their Hiſtories, yet it is not imaginable, that 
they would have beſtowed great Privileges and Rewards upon us for Services done by the 
Iriſh, and that the Families who came over at that Time, would not have owned themſelves 
to be deſcended from the Triſh, and not from un. 
Tus Doctor, f to induce his Readers to believe that wwe are miſtaken in the Genealogies _ 
of our own Kings, pretends that the true Reaſon of the Miſtake of the cori Antiquities, * 
was, that we finding that there was a Fbrgus in the Iriſb Genealogy called Fortis: or Fbri- R 
analins, who' reigned truly in 3575. and that in the Deſcent of that Firgus there was a Conar,.. 
and from him Nieda, called by the Iriſp Curbre Rieda, and by us Eoch and Rieu, and that g 
there were ſeveral other Names in our Genealogies agreeing with the Genealogies of the 7- 
riſb, as Eochoid, who was Father to Erk, and is acknowledged by both to be Father to un- 
gus H. The Doctor from all this concludes, that the original Ni e lay in applying the 7riſþ 
Genealogy to the Kings of Scotland, and that we either e would have others he- 
leve, that all the Kings mentioned before Fd the Son of Ey, were Kings in Scotland, ant 
ſo went hack by Degrees, till we made up à fœrmal Story bf forty Kings. 
To this we anſwer, that it were a ſtrange Thing, that our Story Which we haye ſo well 
oved, ſhould be overtutned by the Doctor's mere Cows, -eſpectally ſeeing there is no 
Ground for ſuch a ConjeRurg from any of theſe Steps on Which the Doctor founds his Pro- 
bability. No Author, for dught we * concurs. wick the Doctor in this Conjedtuxe 
| SIS STS..* | 25 
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bord: as to Fergus, and O Flabertie t, who pretends that he 
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Tut next Step of this Conjecture is, that whereln 0. Flahertie 1Crees wi 
O Flahertie alerts, that all the Aatiquaries of Scotland and Ireland agree, that our Kings are 

| bo was King of Ireland, which Step is 
alſo ill founded. For, 1. 'Though indeed we had a King called Conar (as we had but one 
Conar ) yet here our Conar does not at; all agree. with the Ixiſb Conar in Time, for our Cy. 


» x 
19 
* 


io Fe 


Dalriadioand the Inhabitants Dalaradii. And this King Araidb was alſo after Co. 
nar, for he began to reign anno 240. And as it was more honourable to have a Country called 
ing, than from Ariadb, who was but a King of V//er, and ſo one of the 


thors, for he brought it from Ri, which ſigniſies King 
O that Eda was a different King (and Author of this Appe 


a 


from 


. 


Bo F > 5 ; wt” 1 


To all theſe. I add the irreconcilable Differences amongſt the Iriſh Authors, as to the 


reconcilable Conſequences following there upon, wherein out three great A vol 9 — Crntbo 


did 10, WU etully proved in my firſt 
Treatiſe, without. any Anſwer, and by which Contradictions Do@orStillingfeet himſelf * is ch * © 


y 


- ' 


ties, knowing, that in fo far as we proved e r by Roman and foreign Authors, 


which they had not the Occaſion. to do, they in 16 far were proved to be ancient, which 3 
Staniburft well obſerved, as I did remark in my firſt Treatiſe. And upon ſeeing the Uſe that 0 
is made of Authors againſt us, who are really for us (as Bede and others) we are apt two * 
believe that theirs are not, if we ſaw them; and that the Ii rather mit our remote An- 
tiquities, than contradict them. Nor would' we have controyerted the Authority of their 
Annals, though ſome ofthe Engliſh had produced them againſt us, if ſome of ther; had 
not by Ignorance or Miſtake concurred of Tate with them. We likewiſe-defire them to con- 
ſider, how our Adverſaries, and part: ularly Doctor Stillingneet rally their Antiquities and 
Authors, Ketin, Wardeus, and OFlaherty, and yet Rem (which is ſevere) to allow their 
Antiquities, to the end they may encourage them to oppoſe us, ie Foundations in 
the mean time to overturn th Turn, which I now 
proceed to dilcover. ba Ic 35 


Elrs alſo, when they have ſerved their 

I. The Micfen Rage is accounted by the Triſh their fourth Race; and yet this is con- 
ttoverted by Doctor Srallingſieet J. And the Authority and Learning of thè Druidt, upon f Fre .. 

. which the Liſß do chiefly found the Authority of their Hiſtories, is abſolutely denied; * 

as it alſo is, that the Iriſß had Uſe of Letters, till after St. Patrick's Time; and all the an- 

gps be O08 allow them, is as to general. Things, as f from Whence they were peopled, f Pref. p. 4. 
and that they. had Succeſſions of Kings, Time out of Mind, and does magnify the Tyger-= Wo 
nick Annals, for confeſſing, that the 7% Antiquities, till the Reign of Kimbacins their 73 6 
King, are very. uncertain, and he Tived,within 39 Tears of our Fergus. And che Doctor 
adds, that he might have gone further, and done no Injury to Truth, and at, laſt brings down 
this Truth to Fergzſius Fortamalius, who lived anno hund 3975. Which is 134 Years after 
our Fergus; whereas we neceſlarily.conclude che [rib to have a much greater Antiqui- 
5 for there were many Deſcents made here from Ireland, to prepare the Settlement of 

g,: And lreland lying in the Neighbourhood of Britain and Spuin and deere by the 
ancienteſt Geographers and other Writers, as inhabited, and without any Mention of Con- | 
queſt, it neceſſarily follows, that they muſt have been aborigines there. And, by the fame  - 
Kealon, they 12 05 been very ancient, and wanting Ware, muſt have eaſed themſelves by * i 
Colonies, and this Country being within 13 Miles of chem, our Settlement muſt have bees | 
very ancient; and ſo the ong does necellarily infer che other, and ſhould not be made = 
uſe of to contradict it; and the Eng/tſb;who have conquered them, are intereſted to humble — = 
them, but we to maintain them, Albeit then it is our own Intereft to ſupport their An- 
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tiquities, yet in as far as they are produced to overturn what relates to our Conntry, they 
are not to be preferred to ours, as the Doctor afferts: For who would maintain, that the 
Accounts given by the Saxons, Celtæ, or Spaniards, ſhould be preferred to the Britiſp, or Ex. 
gliſh, or Iriſh Hiſtories for the Times, after the Britons, Engliſh, or Iriſh were acknowledg. 
ed to be {ettfed? And as to the Iriſb Writers themſelves, this Poem, ſclected and prefer. 
red to all other Anna byů3 OFlaherty, 'as not only containing an Acknowledgment of our 
Settlement, but a Genealogy of our Kings, we have prone that it is not preferable to 
our Hiſtorians in point of 8 And befides all that I have Aid of it, 1 muſt add 
by - Ons: Pas that OFlaberty ® acknowledges. that there were ſeveral different Copies of it, and even this 
#7. dci. Which he followed was not intire, ſome Diftichs being wanting, eſſe he doubted not to make 
ci: 4ii.bis, in an intire Catalogue. And even this, ſuch 5s it is, is only Written in Malcolm Conmore*s Time 
thu pee Whom it mentions, who reigned in the 1057; of which Lateneſs all the other tr; Annals 
— aud pug allowed by the Doctor, are; = JJV e 0 EY Nt Pb 


ieee, kw - TAI main Gronnd inſiſted on by the Doctor, for preferring the Iriſh in the point of Cre. 
texere non dubi- | | . | | N Ry, 
— dibility to us, is, that we neither had, nor could have fo ancient Annals as they, our Mc. 
1. naſterſes being only founded by St. "Davie, and after him, and ſo poſterior to their Ag. 
Cl rler, nals. Which Argument is founded upon a falſe Suppoſition; for the Doctor himſelf + ac. 
ur © knowledges, that the Plalter of Waran contains only Matters of Devotion, as the Iriſp An. 
tiquaries cited by him confeſs. This is the eldeſt, and was written in the latter End ofthe 
eighth Century. The next is the Pfalter of Caſhel, which he rejects as not well founded, 
and allows none as credible, but thoſe which are written after the Year of Chriſt 1000. 
And it cannot be denied, but we might have had well warranted Annals before that Tim. 
Which the Doctor denies. For, 1. We were then e not only of our own fir 
Part of Scotland, but even of the Pi&yþ. Part of it, and alſo of the northern LON Engliſh ) 
Countries confirmed to Malcolm l. ( by che :Zngliſh own Acknowledgment ) who 
reigned anno Chrifti 943. And ſo we were Mafters of Icolm-Rill, 4bertorn, Abernetby, Mel. 
roſs, Lindisfern, and other Monafteries, which lay within that great Extent; and which Ex- 
tent Doctor Stilling fleet acknowledges, fince Severuss Wall is by him confeſſed to be built 
betwixt Tyne and Et. We had alſo the Number of our Biſhopricks increaſed by the ſub- 
duing of the P;&s, as is not only. probable in it ſelf, but is clear by the acknowledged Ca- 
 malognes of Biſhopricks in Forgon. Troln-xill is by Bede ſaid to be founded about the $60, 
Aud to be the chief of all che Monaſteries in Britain ot Treland. Abernethy was founded 
in Garnard's Time, who was next Pi&iſþ King to Bradens, in whoſe Time Columba liv- 
8 and ſo about the 600. And Fordon relates, tat this Monaſtery was founded 200 Years 
0 
ed 


xfore the Church of Dunkeld was founded. And here is not only a Monaſtery mention- 
d, which might have had Annals higher than the Pfalter of Waran, ſuppoſe it had treated of 


. 
* 
0 
- 
x bn K 
l - 
& 


*Pref- Pas Hiſtory, but he cites the Chronicle of Abernethy, which the Doctor r acknowledges to be 
an old Chronicle; and Bege alſo acknowledges, that there was ſuch a Monaſtery as 4- 


3 bercorn, And though the Doctor cites Buchanan, faying, that it was ſo demoliſhed, that 
0b Veſtige of it did appear 5 yet, the Pi&iſb Kingdom being quite ruined, the Argument, 
. | > if there was no ſach Monaſtery, is of nogForce ; for the Records of many demoliſhed Mo- 


naſteries are preſerved. And though the Abbacy of Metro/7 was rebuilt by St. David; yet 
that it was a famous ene in Bede's Time, is clear ( for he tells that the Abbot of 

Aelroſ was tranſlated to Lindigſern) and has probably remained long demoliſhed by me 
ars, as Abercon did; and the Writers did thereby expreſs the Rebuilding as an original 
Foundation. And the Reaſon why! ſaid, in my former Treatiſe, that this Abbacy was (be- 
fore it was rebullt) called Rivallit, was, becauſe: I have ſeen-in a Collection of Fonnds- 
tions made by our Lord Regiſter. Skene, a Copy of the Foundation of Meiro/7, wherein 
the Lands of Meirgſs and-others ate given to the Monks of Rivallzs, But, whether Me 

roſs or Rivallis are diſtin or not, is not material to our Point; and if they be diſtind 

8 0 mats for our Advantage, fince by that Conceſſion, we have two Monaſteries doted by 
C ITS, TIT 

Ir contributes much to the Preference of our Hiſtories beyond the Tr/þ in point of Cre- 

dibility, and to the Eftabliſhment of the Credibilicy of our Hiſtories againſt all our Ad ver- 
ſaries, that in the Debate before the Pope at Rome, abont the Year 1300. (Where the Ho- 

man Antiquities put certainly be beſt underſtood, and when the Debate was againſt the 
learned Engl who were very much concerned to contradict us) we did own this our 
Settlement before Faults Ceſar his Entry into this Ile, and that we, as a ſettled Nation, and 

not as a vagrant Company of 1rifher, maintained that long Series of Wats related by Bede. 

and our own Hiſtorians. And in that Debate we affert juftly, that the viſidle”Ruines ot 

the two Walls buflt by the Romans againſt us and the Pie, are certain Proofs of our An- 

tiquity, and that ye were the People who maintained the War, As alſo in a Letter from 

out Nobility to the Pope, about the Year 1320. we again aſſert our Antiquity, and that hat | 

collegimus ex 1 5795 libris. And all this Debate and Letter being yet extant, 

arrants 


9 


* 


5 belong to the Scots in Britain, and only 


p * 
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m the Irifþ Annak, the eldeſt whereof are in the Year 1 100. written by Natives at home, 
28 an Wonradiedon or Warrant far ought we have yet ſeen. Nor has the learned 
Doctor Stillinaſleet anſwered: the ſame: Odhecti on when urged in my firſt Treatiſe, tho' with 
kf Force than it is now ur get. „„ le. SITS ö 5 
Docrox Stillingfleet anfwers to all chat is urged from the Antiquity of our Monaſteries, 
that thi proves only that we might have had, but not that we had ufficient Warrants, ſince 
we produce not the Annals of theſe Monaſteries. To which my Anſwer is, that, 1. This 
at leaſt overturns his Poſition, that e Seither bad, nor coutd have ſufficient Warrants for a 
greater. Amtiquity than the Iriſh. 2, The dri produce no, Warrants for their "Annals, tho 
much later than guy. and as we are equal in other Things, ſo we are ſtronger in this. 3. We 
have formerly proved, as conyincingly as can be in any ſuch Caſe, that we had ſuch Annals 
in theſe our Monatteries, and that dur Hiſtorians compiled our Hiſtories from them, and 
that they were loſt by the Invaſions of the Zngiifſh, and 1 demoliſhing of our Monaſte- 
ries in an Age wherein all their Records were thought Relicks of 2 e 
Tur Doctor's own chief Grounds for Preferences in point of Credibility, 2 8 


. Teſtimo- fam cap. © 
nies founded upon ancient credible Writers, 3 4 concurrent Probability reumſtan- 3 
Tes, and that amongſt theſe ancient Writers, Oonfideration is to be had of their Abilities, Op- 
portunities, Care and Diligence, according to Which Rules J have formerly produced many 
concurring Teſtimonies from ancient credible Authors, relating Things credible and pro- 
bable. And now in Competition with the Lyiſh, as to the Abilities and Opportunities of out 
Authors, and their Care and Dili ollecting our Hiſtories, I contend we ought to 


| igence in | 

be preferable, becauſe, beſide the Grounds-above urged; Imuſt remember my Readers, that 

the Doctor denies the 1riſþ any Opportunity of tranſmitting their Hiftories by Letters, till 

after St. Parrick's Time. But ſo it is, that Fhave proved that Pallas Miſſion was to the 

Scots in Britain, and the Doctor has acknowledged, that this Miſſion of Falladius's was prior to 

that of St. Patricꝶ; and which is higher, the Doctor acknowledges that the unconquered Na- 

tions beyond the Roman Wall, were the Chriſtians ſpoken of by Tertullian, and I have proved 

that we were one of theſe unconquered Nations. And therefore, ſinee we had the Uſe of 

Letters before the Iriſh, Letters being the ſureſt Vehicles of Hiſtory, and „ e the 

chief Nurſery of Letters, it follows neceſſarilꝶ from the Doctor own Rules, that our Hiſto- 

Ties are more credible than the ri. And this up e holds uy good, whether we 

our ſelves were the unconquered Nations when Chriſtianity was firſt planted; or became 

Maſters by Conqueſt of theſe Chriftians:here, whg had the early Uſe of Lettersg even as the 

Engliſh or Saxons had good Grounds of Knowledge from the Letters and Learning of ke 

Braton whom they conquered. The gert is, that we had greater Opportunity to know-our | 

own Hiſtories, and greater Reaſon to uſe Care and Diligence in writing them, than the Ir 

who were Strangers. The third is, that he Triſþ having erred fo groſly in the laſt and moſt 

uncontroyerted Part of our Hiſtory, and in which they contradig the foreign and content» 

porary Hiſtoxians of other Nations, it cannot be urged that their Credibility is of any Mo- 
ment in the mare ancient and darker Part of our Antiquities and Hiſtory, wherein they 

differ from us. And 1j, our Hiſtorians have for their Abilities been very famous for many 

Ages in foreign Nations, and amongſt the beſt Criticks; whereas we have ſeen no Hiſtories 

from Feland till of late, and much later than ours. And tho' we are far from having any 

| low Eſteem of the Iriſe Abilities, yet we conceive that the Doctor ſhould remember, — n 
the Suggeſtion of his Countrymen, Pope Aarian + gives the Kingdom of treland to Henry II. + pid. Bull ia | 

of England, ad declarandum mudottis & rudibur populis Chriftians fidei veritatem, &c. where- C- bu 
upon they write a Letter to Pope John, wherein they complain that were ſever ly * Ember bids 

and cruelly uſed as Beaſts, and therefore. defire that his 1 nd would:con rm the Election 

W made of Edward, Brother to King Robert the Brace, for their King. 

Tux learned Biſhop Uſber-was pleaſed, in Partiality to his own Country, to aſſert that this 

his Majeſty's Kingdom was never called . ooo Yeats after Chriſt. But the reve- 

rend B as not tenible, he only aſſerts, that after the Year 


ithop of St. ſapb, finding that this w 
900. we got the reſt. of the Country, and then it only came to be called Srot land. Both theſe 
Opinions I have endeavoured to retute.in the ſeventh Section of my former Treatiſe, where I 

Dofor is pleaſed to anſwer 


have cleared all this Matter in nine Poſitions, to all which: the 
nothing, fave, 2. That I have unwarraittably alerted that the Name of Soost doth originally 


i 14 . y.by way of Communication to theſe in Ireland. But 
beg his Pardon to tell him that I have no-ſuch'Poſition, tho), for confirming my Anſwers 
to theſe two reverend Biſhops in the former Debates, I did only, for farther clearing the Mat- 
ter, Alert that the old Name, under which Ireland was known to the Greeks, was Ierna, and 
— the Latines kithrrnia; which I proved from Biſbop Ther himſelf. 2. Lafferted that before | 
the Year 400, there was no Author that made Mention of Scotia or Scorh, but when they @ 
pci our Country and Countrymen, and dh L have proved- without any Anſwer. Bur 
'G +> om} lace, I poſitively ſay, Se VIL'of my former Treatiſe, that I was not concerned 
© debate the Antiquity of the Names of Ts or Hooti, but only when we firſt 3 3 


* 


wa 3 — ry 
x — - = 2 
_ 8 — 1 
— 


* 
py 


LE 


Ac 


a. 
3 


A P * , ; 
6 1 : 1 * * 4 
8 a 13 . aac r B+ een 999 wi — 8 = 1 e 
— * ” 2 . 
* © * 4 0 - 4 ; 
by N. * * 
. . , £ , q F N 
, , 0 0 8 a * 3 ; = w r $ . * 4 
. . a - : W * b 
- L 4 oY « : I 
| | | „ 
, f 9 . 
j PO of "WI - _— "ON 4 * 8 2 Ul = y 2 „ ip. $120 " , ; N . 
4 1 2 tt. A © a. r * R 2 — 4 6 * 5 
3 jt „ 
Es | 


Mi 


1 Page 348. 


= n= — . —˙·1 Coates on mmm —— i 
_ Ks =. . — — - 


* Lib 3: Cap replied, that 
% 


IIb. 1. Caps 


1 n 8c: for which he cites many Proofs, and particularly this Paſlage in Hede f, If is is a common $1 
To 45 Gap- 39 that the Country which now is Lanes Seotlane, is an outftretching of the north Part of Bi: 


And therefore, tho our Hiſtorians do aſſert that the Triſh were firſt called Scars, 
tradicts not any of my Poſitions, For thi)" very anciently the 7riſþ might be called Scots, yet 
about the Time that the Romans and others began to write of the Scots, the Books Fig 
extant do only apply theſe Names to us and to our Country. And the Author of Ozyoig4 
does himſelf acknowledge, that the Romans firſt invented the Name of Scotland, and if ©. 
1 . applicable to us, for they had much N with us, but none wich 
in „ i, , /// wt 
AuMoxcs r the many Citations which J adduced for proving that Scotland was called Tre. 


+ Lib- 4. Cap- Jayd in Bede's Time, one was from his ecclefiaſtical Hiſtory, wherein Bede I relates that Eg. 


. frid King of Northumberland, having ſent an ki into Ireland under Bevtws, he waſted the 


Country and the innocent People, and the next Lear having ſent an Ar 
vince of the Pi&s, contrary to the Advice of his Friends, and of St. Cu 
that Army to be deſtroyed; becauſe the former Year he had rejected their Advice, that he 
ſhould not invade Scotland which did not wrong him; and to clear that the Scotia here ex- 
preſt was not Ireland, he adds, The Engliſh and Scots who abide in Britain. This Paſſage (as 
well as the others which I have cited, and ſhall cite) proves, 1. That Scotland then has been 
romiſcuouſly called by the Names of Hiblernia and Scotia, for the fame Thing is ſaid firſt to 
ve been done in Scotia, and then in Hibernia; and this anſwers the Objection, Hiberni re. 
vertuntur domum, and where could their Home be but in Ireland? 2. It proves that this our 
Country was called Scotia in Bede s Time, and ſo long befòre the Year 1000. which the Bi. 
ſhop denies. Nor can it be proved that the King of Wort humberland went to make War in 


F to waſte the Pro- 


Ireland, otherwiſe than fromO Flaberty's late former Treatiſe, which is not to be put in Balance 


with Bede,who was diſintereſted, and lived in the very Time, To which the Doctor anſivers, 
that by Scotland muſt be there meant Ireland, becauſe the Nation which Egfrid invaded, 
had been always kind to the Eugliſb, which cannot be faid of our Scotland. But to this it is 

J have proved in my Book, from the ſame Bede (who muſt be the beſt Inter- 

preter of his o.] n Words) that the Exgliſp at that Time were very kindly entertained by 
the Scots, and furniſhed with all Things neceſſary; which Kindneſs proceeded from an Uni- 


on in Religion, which in thoſe happy and pious Days, was the Foundation of all Kindnefi : 
Polk or's Argument, but he has not anſwered mine, But to 
prove that Scotland was called Ireland in thoſe Days, and that this Place of Bede's is appli- | 


And thus } have anſwered the 


a „ 


; 
Evidence, we have that this Scotland zs-oft-times called ( 'hecht ) Hibernia, as Ireland i, 


tain, this Lond hete ſometime Albania, and hath that Name of AlbanaQuus ; afterwards the 
Lond hete Pictavia, For the Pitts reigned therein 190 Tears, and at laſt hete Hibernia, as Ire- 
land hecht. And thereafter it is ſaid at the End of that Page, many Evidences weave out 
of this Scotland that it is oft. called and hete Hibernia, as Ireland has; and particularly, amongft 


Abe 8 paz, many Citations out of Bede , he cites, Egfridus King of Northumberland, dgfroyed Ireland, 


Ge. which is:the Bafſage contented. | nnn 8 

| Tris Pohgchronicon is cited by Fordon, and was prior to him; for as Yoſius tells us, it 

Was Written by Ranulphus | Higden, who.died anno Chrifti 136 3. and was tranſlated by To 

1. Hanne Treviſa, who continued it to the Year 13699... oh, 


Fron which 1 draw theſe Concluſions. 1. That this Country was called Scotland before 
the Year 1000. which overthrows the Biſhop: of St. 4/aph's Aﬀertion. 2. That our Country | 


was called Hibernia, which anſwers ren of all our Adverfaries Arguments. 3. That this 
1 N 26 is to be aſcribed to us, notwithſtanding Doctor Stilling let's Reaſon, and Offs: 

Wien Hiſterfnßnüb‚üz 2 PCS SO go 2 
+ Fox proving. likewife that Scotland was called Hibernia in Bede's Time, and by him, I 


p Lib3: cv. Produced, among many other Paſſages, that very clear one +, where he ſays, that Aidan was 
b ſent from the Iſle which is called Hy, which is the chief of the Scozifb'and Pictiſp Monaſterie 


and belongs to Britain, & ad jus Britanniz pertinet ; albeit, ſpeaking of Hy in other Places 
he ſays it is in Hibernia. 25 ie . x ane 


To which the Doctor anſwers, Doth not Bede in the ſame Place ſay, that the Hand Hy wa 


given by the Pi&., and not by the Scots, tothe Scotiſp Monks that came from Ireland! But 
what a Paralogiſinis this ? for it might have been given by the Pifs, and yet have been will 


in the Territories of the Scots, for theſe neighbouring Nations did ſeize oft-times Places be. 
| longing to one another. And the Pi&s being ſenſible that they were not able to keep #1 
Place which was ſo remote from their own Territories, they did therefore the more e 
mortiſie it to a Monaſtery; nor could it otherwiſe have belongedto the Pille, for it was 10 
ver pretended that the Pictzh Dominions extended to our weſtern Iſles, or that the) 

reach farther than Clyde, and Bede himſelf does march them ſo. And the Shire of 49 


and many Iſles, ſuch as Bute, ly betwixt Clyde. and Jcolm kill, or Hy; and it was never que 


ſtioned, but that theſe belonged to us, and were the Seat of our Kings. And Ther . 


2 1 4 "> . - * ua ; 


ww 


that con- 


pbert, God ſuffered 


cable to our Country, and not to Ireland, I cite the Eng/iſh Polychronicon f, Who ſays, nun) 
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at Bede was miſtaken, in ſaying that the Pick gave. this Ille to this Monaſtery. But, 2. 8 
Does this Anſwer. proye that it belonged to Velaud, which is the only Point here in Debate: _ 
or can there. be an Thing more inconfiftent Wich chat, than Beate own Words, w hich are, | 'v 
hat it belonged to Britain 25 d Part of 37 and if it be a Part gf Britain, it cannot be in 
| Jreland, otherwiſe, than becanle Srotland, which was a Fart ot Britain, was then called Tre- . 
and, Nox does che Situation ofthe Plate concribmeleſs ee elear this, than Bete clear au. 
thority 3 for it was never pretended by the-7r7fþ, that our weltern Illes, whiel ly upon our 
Coaſt, belonged to Trelau: And therfirit Thing thats known, of them, is, that they belonged 
to Scotland; and ſince this Monaſtery and Ie: is now in the Poſſeſſion of the Scots, and 
has been ſo for many Ages we deſire che Earned Docdot, and his Iriſh Eyidences, to con- 
deſcend when, and by what War or Franizction the die lolt chat, st the other Illes, for 
if it had been theirs, we, could not ye Ser buc'by one of theſe two Ways. © 
S$1x.cx then Hy: was a Part of dur "Scoriang, it neceliarily follows, that Aidan came not | 
| from the northern Scots in Trelang, as Dottor Filing Feet aller. For the” Biſhop of St. 4 
70 acknowledges, that Zidan was ordained at Hy, by the Biſhop of Hy and Dunteld , * Cap. 5. pag 
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ich he ſuppoles with Der to be then Wündech and cites Bede f for his Voucher, and se 
adds, that ler E Itlan's De ath, Colman ſucceeded in the Biſhoprick, who was alſo ſent from Pas: 171, 152: 
Scotland, that is, from Hy 


— - — — — — 
' — _ - 


; aud that he was a Biſhop of Scotland, which muft be our Scotland © . 
for the Reaſons aforeſaid, notwithitanding of what the Doctor ſays + Aud from all this we + re. pig ss 

_ wonder, with the Doktor, that any that can carefully read Bede, candiſpute what is.fo clearly Bas 
ſaid in him, that Scotland vas called Hibernia ; and ſo well conclude againſt him in his own 
Words. But we wonder what the Doctor means, when he acknowledges that from Bede it 
appears, that the Scots had a Kingdom in Brita; but when he ſpeaks of the Religion of 

the ſame Scots, he means the Scots of Ireland. This is indeed beyond my Underſtanding; but 
1 am ſure, it can have no Colour, from making the Ireland, wherein Icolms kill or Hy is, an 
He diſtinct from Britain, having in my former Book cleared, that our Part of Scotland was 
called an Iſle, as contradiſtinguiſhed from Brimin, by the two Friths, Chyde and Furth, being 
cloſed up by a Wall, and is therefore called an Ile by Tacitus, and others whom I for- 


1 
5 


merly cited; to whom I now add ſeveral Engliſh Authors, as William of Malmtbury, who 1 
ſpeaking of Britain, lays, & per /e, velut inſulam, a Scotia diviſa ;' and Bartholomeus Angl- | 
cus ſays, that Scotia regnum promontorium eff, montibus & marzs brachits a Britannia ſeparata, 
8 Anglorum pragenies Britanniam inſulam pdlſidei. And therefore Bede 2 of eri- 
mith in Northumberland, tells us, that it is near to Scotland, and adds, that by this it ma,, 
appear, that the remoteſt Part of the Iſle of Britain towards the North, is Northumberland *. : 85 l. 
wich could not have been true, if it had not been ſpoken upon the Suppoſition, that our ate d i, 
Country had been an Iſland, for our Country lies benorth Wert humberland, in the Te of Bf I 
Britain. All which are to be found in the third Chapter of the ſecond Book of Fordon, e 
with ſeveral others, which There omit, rather as 1 efläry than im pertinent Mun . | 
I add to theſe Paulus Diaconus f, who ſpeaking of the Wars bet wixt the Britons and Sau- + zyir. up, .x 
one, from the Time of Ambroſius Aurelianus, lays, that the Victory hung uncertain betwixt Nom. pag. :- 
them, donec Saxones 15,19 effecti, tota per longum inſula potirentur * And this muſt be 
only underftood of England, for the Saxons. did not in his Time, nor fince, conquer that 
Part of Britain which belonged to us; but by that he only meant, that the Saxons conquer- 
ed that Part which belonged to the Romays, and was called an Iſle, as contradiſtinguihed tl 
| from-ours, I proved this alſo + from the Marryrologium Romanum, Abredoniæ in Hibernia tDecr. c. pag 
ſandti Beani epi/copi, to which nothing is anſwered : And I now add to it, t Baronius in f . 
© notis Beani, vetera manuſtripta ex quibus Molanns hac die fuit hic epiſcopus Abredo- © 
- Havinc thus cleared the Antiquity of our Kings, and the Truth of our Hiſtories, by ſo 
ſolid Reaſons, and from ſo good Authority, I hope the reyerend Doctor Stilling Beet will be 
zs ingennous in retracting what he has written againſt the State in theſe Points,” as he did 
very commendably retract what he had written againſt the Government of his own Church, 
in his Lrenicum; af leaſt he will retract that infolent Expreſſion, Pref. pag. 72. that our An- 
Hgweties are . univerſally diſefgeemed amongſt all judicious and inquiſitive. Men, ſince all Men 
| have not written their Opinion, nor has he read all Writers; and this at leaſt contradiQs 
the many Parts of his Book, wherein he acknowledges, that Lipſius and other great Criticks 
are of our Side: And I have cited moſt of all the confiderable Criticks, and have fully ſa- 
_thfied the infivaificant Anfivers made by Doctor StHingfeet to them; and if I have left any 


\ Expreſſion in all the Book unauſivered, it is becauſe it was unworthy of having been urged = 
»by.DaGor. Sulne m, ny SPA or i 
 Anp though I could add many new Authors who have owned our Antiquities, yet lov- 
ing rather to ceaſong than to Cite, I produce one, ho not only owns our Antiquities, but 
makes our Antiquities a ſtrong Argument againſt the Supremacy of the Pope. For (ſays he) 
the Biſhop of Rome cannot pretend, that the Church in rain received the Chriſtian Faith 
from Rome, ſince Scotland, a Part of . had acceſß to it. 
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cs Our. ancient Learning, and Wen Foundation for theCredibility of our Ann 

dn ae Here is an Acknowledgment ofa Ning before the Y 


wa Matter of Fact is true; for we remember. thoſe Laws as hi 
reg d. an Acknowleg 

da hen Lu juſt, that the B 

le — 


Abus fende, ſen ment 
Ba G ligion 


receperunt, Tei- 

tul. adv, Judæ- 

os, Cap» 13 
orum nac* . . , ; Fo . 

0+ Romanis when Nations were conſidered more than Doctrine; for though Religion already received 


loca, Chriſto vero 


e ee, might have cemented us, yet before it was ſubmitted to, ſo great an Enmity. 
fot bs Roman betwint us, might have obſtructed Commerce and Kitdneſs, fom which probably — 
tones, oe = ceeded our Averſion to the Romiſh Rites as to Eafter and other * oints, for many Ages, in 


uni verſalem mo- 


v be, . which we followed the Greek Church in oppoſition to the Romſh. But leaving this Ar ument 


Eo, oo REG g el, cited 
iſhop ofSt. 4/aph, and .Lomeierus were both convinced, that our „ 9 hn or 


| Wit Ax ich h thinks uncertain, 
Hemd, Fe win allo the Jeſuit, in his Bibliotheca ſelecta , inſerts among the Hiſtorians whom he 
7 poſſe 45 ' recommends as moſt authentick, an Account of our Antiquities, wherein, among other 
F e val“ Things, we Are aflerted to have had a Chriſtian Church here in the Year 203. and the 
nnquam frerit 


Vanda 


Flatos 
5 anity muſt be much ancienter than thoſe reverend Dienen would make even our Settlement, 


ju janew . Conſequences from it, for the Honour oftheir own Church, which according to the Doctor? 
. And though Principles cited by me, are the ſureſt Marks of Conviftion. Thus I hope, I have ſuffick 
bach chat he ently illuſtrated this Suhject, and therefore 1 am not reſolved any farther, either to burden 
Rene i, or Nef... p [FRE Mn, 7 


yet it ſtill | „ F 7 3 
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\FINCE the writing of theſe few Sheets of my firſt Vindication, I have een a very old Manuſcript brought from Icolm 
kill, written by Carbre Lifachair who lived fix Generations before St, Patrick, aud ſo about our Saviour's Time] 
wherein is given a full Account of the Iriſh Kings; by which ¶ conclude, that fince the Iriſh had Manuſcripts then, cer. 
tainiy we muſt alſo be allowed ts have had them, having greater Occaſion of learning Sciences, and writing Hiſtor ies, becanlt - 
of our Commerce with the Romans and polite Britons. In this Book alſs there are many Additions by the Druids of 
theſe Times, from which I likewiſe may confirm, that the Prieſts in our old Monaſteries learned our ancient Hiſtory rum 
the Druids who preceeded them. PO NT MEE | F wk 
14 | I have ſeen alſo au old Genealogy of the Kings of the Albanian Scots, agreeing with that mentioned in our Sito at 
1 the Coronation of King Alexander Il. and which has ſtill been preſerved as Jacred ther,  _ = 
| | I have ſeen alſo another old Manuſcript, wherein the Dalreudini Albanach are 'confidered as ſettled bere fix Genera- 
1 aus before Eric, whom Uſher calls the Father of our Kings: - I find allo in it, that Angus Tuirteampher reigned in 
. Ireland five Generations before our Fergus I. and that in his Time the Triſh and Albanians divided and ſaparated fr - 
1 one another ; which agrees with our Hiſtories, which ſay that the Scots were in this Country long before King Fergus and bi 
Race ſettled here, And theſe our Iriſh Manuſcripts agree in every Thing with the above cited Hiſtory of Corbre, and 
= dv e in effef# Additions to his Book by our old Sanachies, 1 . 1 
+ —— Addenda Pag. 3 72. after Line 29. F it be objefted, that in the Phraſe Soli Britanni, Britatini is a gubſtantive, Bri- 
5 tannici being ſtill the AdjeRive 3 and therefore theſe Words muſt be cunſtruſted to be the Nominative Caſe,as &. Aſaph al 
9 | ledgeth, I prove the contugery by Lucretius. . e ee WO TRE EN. r 
* moths; Nam quid Britannum cv lum differre putamus, &c # 
Claudianus de quarto Conſulutu Honorii. 2 N 
ri Mauro, debellatorgue Britanni 
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He King my Maſter, and his Royal Brother, being by their natural Goodneſs in- 
clined to pardon all Crimes except Flattery, and by theif Modefly to think all 
that Flattery, which can be TH ſaid of them, I could not in Prudence dedicate © 
this, Book to them, ſince the nut Part of it concerns the Right of the Monarchy, 
and the ſecond the Right of the Succeſſor : And therefore ( fince to ſupport 4 Crown, is the 
next Honour to the bearing it) this Dedication uus due to you, abo bave both in the Iaft Re. 
bellion, and this falt ious Age, maintained the Royal Intereſt. o learnedly and generouſly. Tour 
late Decifions againſt the Fanaticks, have almoſt made my Reaſonings uſeleſ:; for your Autho- 
rity will weigh as much as any private Man Arguments, And what ſhould have more Cres 
dit amongit Men, than an illuſtrious rig F learned and pious Diviner, deciding for 
their Duty and Conſtience againſt their Intereff and Vanity? Men who wiſh for no Crown, 
ſave in Heaven, and deſire no Power, ſave over their own Lufts and Paſſons. To the 
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e ook 2 jure Rega, b ing lately tranſlate ted, and many 
Hel his Majeſty's. Advocate, in Davy! to che King, and Com 
x. ij 7 le, who are thus like to loned, a 
which was neceſſary, notwithſtanding of the learned rs 
- Blackwood, ſince, beſide that theirs are in Latin, and ſo not wh 
1 conceived, they 1 underſtood not fully our Law, nor Was our. La ſo a 
e Has now. "Many Arguments have been invented ſince their Time by i ot 
muan, Milton, Naphthaly, &c. and Experience has opened ons, Ey es much 3 
10 their. Time. - Blackwood's.. Arguments are 8 for the R 
5 | Batglay has miſtaken eſſential Points. I 
1 this upon o Law, che Laws of Nations, R | «MS 
afraid it will be ſaid, that there are too many' new Thoughts in mine, 
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In general, but more eſpecially of the Kings of Scotland, 
aſſerted againſt Buchanan and others. 


A Knowledge, Glory and Power, which was beſtowed upon him by his 
almighty and bountiful Sovereign; and Adam ſhould have reſted ſa- 
tisfied with the Glory of having been made after the Image of God, 
and with the being his Lieutenant in this lower World: But there 
are ſuch ſtrong Charms in Ambition and Vanity, that the one reſolv- 
dd to hazard all that he poſſeſſed, as being ſecond, rather than not to 
7 2 try if he could be the firſt; and the other, deſiring to improve his pre- 
—— . ſent Share, forfeited thoſe Exellenc ies which he enjoyed. How jealous 


deR mightin Reaſon have contented himſelf with that Share of 


2. + then ſhould frail and fallen Man be, in Debates with thoſe whom the 
mighty has appointed to be his Vicegerents amongſt them, and to whom he has ſaid, 


fe are-Gods ? And how hard is it for us to conquer that Vice, which the one could not 

| Felilt, though he was all Light, and the other, though he was all Innocence? 
War Nations under Heaven were ſo happy as we, under the Reign of King Charles I ? 

Pecure. againit all Invaſion from abroad, by the Situation of our Country, and from all Op- 

preſſion at Home, by its Laws, and the gracious Conceſſions of our excellent Monarchs; 


but more elpecially in that Age, by the innate Virtues of that King, who was ſevere to 
8 but to himſelf, and whoſe Prerogatives no Laws could bound ſo much as his own 
Gooineſs did; and yet weary. with the Burden of our own Proſperity, we luſted after new 
Improvements of Liberty and Property, and after we had emptied our own Veins and Pur- 
es, in fighting for theſe, all we gain ed was to be Slaves and Beggars; and having killed for 
Religion, a King, who had more of it, than all who fought againſt him, we ſplit our own 
pro into a thouſand Pieces, and from its murdered Body did ariſe thoſe SeQarians, like 
o.many Worms and Inſects; but yet G00 Almightydeſiring to try us once more, and make 
w for ever. inexcuſable, did not only deliver us from that Slavery that we had drawn up- 
on our ſelves, but becauſe: we were all Crimes, he gave us a King who was all Clemency, 
and who deſerves to have been elected, if he had not been born our King; and yet after 
that he had alſo condeſcended to all our new Extravagancies, and that by his Conduct al 
Sciences flouriſh, and Trade is ſo increaſed, that Riches are become a Plague, we arenow 
troubled. with ſealouſies, l we can be troubled with nothing elſe, and, murmuring a- 
the gentleſt and beſt of Kings, we are tormented daily with Apparitions, Viſions, Plots, 
amphlets and Libels:: But under whom can we expect to be free from arbitrary Govern- 
ent, when we were, and are afraid of it under King Charles I. and King Charles II? and 
Wbt King, or Government, can be ſecure from thoſe who conſpire the Death of this mot 
mercitul Prince, and of this ſo ancient, and ſo well moulded Government 4 
+ AMONGST- the other wicked Inſtruments in thele Rebellions, I mult confeſs that our 
Countrymen Buchanan (one of the chief Ornaments and. Reproaches of his native Coun- 
uy) the Authors of Lex Rex, Naphthali; and jus wo vindicatum, have been Ring-leaders, 
o nave; endeavoured. extremely to poiſon this Nation by perſwading the People. 
. Ina T our Monarchs derive their Rights from them mn. 
. THaAr therefore fince they * their Right from the People, they are accountable 
— | F | : | to 
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to them for their Adminiſtration, and conſequently they may be ſuſpended or depoſed by 

3. Tua the People may reform without them, and may riſe in Arms againſt them, if 

the Monarch hinder them to reform. VFC 
4. Tur the People or their Repreſentatives may ſeclude the lineal Succeſſor, and raiſe 

to the Throne any of the Royal Family, who doth beſt deſerve the Royal Dignity” 

Tux sz being all Matters of Right, the plain and eaſy Way which J reſolve to take for re- 
futing them, ſo as the Learned and Unlearned may be equally convinced, ſhall be, t. B 
giving a true Account of what is our preſent poſitive Law. 2. By demonſtrating, that as our 

reſent poſitive Law is inconſiſtent with theſe Principles, ſo theſe our poſitive Laws are excel. 

ently well founded upon the very Nature of Monarchy, and that thoſe Principles are incon- 

' fiftent with all Monarchy, And the third Claſs of my Arguments ſhall be from the Principles 
of common Reaſon, Equity and Government, abſtracting both from the Pofitiveneſs of our 
Law, and the Nature of our Monarchy. And in the laſt Place, I ſhall anſwer the Arguments 
of thoſe Authors. Leu n 
As to the Firf, I conceive that a Treatiſe de jure regniapud Scotos, ſhould have cleared 

to us what was the Power of Monarchs by Law, and particularly what was the politive Law 
of Scotland as to this Point, for if theſe Points be clear by our poſitive Law, there is no fur- 
ther Place for Debate, fince it is abſolutely neceffary for Mankind, eſpecially in Matters of 
Government, that they at laſt acquieſce in ſomething that is fixed and certain; and therefore 
it is very well obſerved by Lawiers and Stateſmen, that before Ladys be made, Men ought 
to reaſon, but after they are made, they ought to obey : Which makes me admire how 

Buchanan and the other Authors that I have named, ſhould have adventured upon a Debate 

in Law, not being themſelves Lawiers, and ſhould have written Books upon that Subjed, 

without citing one Law, Civil, or Municipal, pro or con; nor is their Veracity more to be 
eſteemed than their Learning, for*tis undeniable that Buchanan wrote this Book de jure re. 
ni, to perſwade Scotland to raiſe his Patron, though a Baſtard, to the Crown; and the Au- 
thors of lex rex, jus populi vindicatum, and others, were known to have written theſe Libek 
from Pique againſt the Government, becauſe they juſtly ſuffered under it. 
I know that. to this it may be anſwered, that theſe Statutes are but late, and were not 
extant in Buchanan's Time, and conſequently Buchanan cannot be redargued by them. 

2, Tx ar theſe Statutes have been obtained from Parliaments, by the-too great Influence 
of their Monarchs, and the too great Puſillanimity of Parliaments, who could not reſign the 
Rights and Privileges of the People, fince they have no Warrant from them for that Effect. 

To the r of which I anſwer, that my Fask is not to form an Accuſation againſt Buc ha- 
nan, but againſt his Principles, and to demonſtrate, that theſe Principles are not our Law, but 
are inconſiſtent with it; and it is ridiculous to think, that any fuck Laws ſhould have been 
made, before theſe treaſonable Principles were once hatched and maintained, for Errors 
muſt appear before they be condemned; and by the ſame Argument it may be as well urged, 
that Arius, Neftorius, &c. were not Hereticks, becauſe thoſe Ads of general Councils, which 
condemned their Hereſies, were not extant when they firſt defended thoſe Opinions, and 
that our King had not the Power of making Peace and War till the Year 1661. Zh 

B u r, 2. For clearing this Point, it is fit to know that our Parliaments never give Pre- 
rogatives to our Kings, but only declare what have-been their Prerogatives, and particularly 
in theſe Statutes that I ſhall cite, the Parliament doth not confer any new Right upon te 

King, but only acknowledges what was originally his Right and Prerogative from the Begin- 
ning, and therefore the Parliament being the only Judges who could. decide whether Bu- 

_ chanan's Principles were ſolid, and what was jus regni apud Scotos. Theſe Statutes having de- 
cided thoſe Points controverted by him, there can be hereafter no Place for Debate, and 
parry as to Buchanan his Book de jure regni apud Scotos, it is expreſly condemned as 
landerous, and containing ſeveral offenſive Matters, by the 134 Act, Parl. 8; Jam. VI. am 
1584. which was the firſt Parliament that ever ſat after his Book wasprinted, = _ 

To the ſecond I anſwer, that it being controverted what is the ings Power, there can 

be no ſtronger Deciſion of that Controverſy in favours of the King, than the Acknow- 

ledgment of all Parties intereſted ; and it is ſtrange and unſufferable to hear ſuch, as appeal 
to Parliaments, cry out againſt their Power, their Juſtice and Deciſions; and why ſhould 
we oppreſs our Kings, and raiſe civil Wars, whereby we endangerſo much our fſelves, to 
procure Powers to Parliaments, if Parliaments be ſuch ridiculous Things as we cannot 
truſt, when they are impowered by us? And if there be any Force in this Anſwer of Bu- 
chanan's, there can be none in any of our Laws, for that ſtrikes at the Root of all our Laws; 
and as I have produced a Trad of reiterated Laws for many Years, ſo where were there 
ever ſuch free unlimited Parliaments in any Nation, as theſe whoſe Laws I have cited? 
2. Whatever might be ſaid, if a poſitive Contract betwixt the King and People were "et 
duced, clearing what were the juſt Limits of the Monarchy, and bounding it by cle! 
Articles mutually agreed upon; yet it is very abſurd and extravagant to think, that 2 
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the Debate is, what is the King of Scotland's juſt Power and Right, and from whom he de- 
rives it, that the Laws and repeated Acknowledgments of the whole Repreſentatives of the 
people affembled in the ſupreme Court of the Nation, having no open Force upon it, but 
enacted at ſeveral Times, in many ſeveral Parliaments, under the gentleſt, peaceableſt, and 
' wiſeſt Kings that ever they had, ſhould not be better believed, than the Teſtimonies of three 
or four blaſſed and diſobliged Pedants, who underſtood neither our Laws nor Statutes, 
3nd who can bring no clear fundamental Law, nor produce no Contract nor Paction re- 
ſtricting the King, or bounding his Government, 3. That which adds a great deal of 
Authority to this Debate, and theſe Statutes, is, that as this is clear by our poſitive Law, 
ſo it is neceſſarily inferred from the Nature of our Mogarchy, and is very advantagious 
for the Subjects of this Kingdom, which J ſhall clear in the ſecond and third Arguments 
that I ſhall bring againft theſe treaſonable Principles; nor can they be ſeconded by any ſo- 
ud Reaſon, as I ſhall make appear in anſwering the Arguments of thoſe Authors. | 
I know that Naphthaly, the Author of jus populi, and our late fanatical Pamphlets al- 
ledge, that our Parllaments ſince 1661. are null and unlawful, becauſe many who have Right 
to fit as Members, or to elect Members, were ſecluded by the Declaration. or Teſt: But 
my Anſwer is, 1. That theſe were excluded by Acts of Parliament, which were paſt in 
Parlianients prior to their Excluſion, and fo they were excluded by Law, and no Man can 
be.ſaid to be illegally excluded from his Seat in Parliament, who is excluded by a clear 
| Statute. 2. If this were not a good Anſwer, then the Papifts might pretend that they are 
unjuſtly excluded, becauſe they will not take the Oath of * cFs and becauſe they are 
_ Papiſts; and how can the Fanaticks Prong to make this Objection, fince they by the ſame 
way excluded the King's loyal Subjects, in the Years 1647, and 1649, Ce? Or how would 
theſe Authors have railed at any Malignant, for uſing this Argument againſt them, which 
they uſe now moſt impudently againſt us, with far leſs Juſtice ? for their Parliaments were 
unjuſt upon other Heads, as bein inconſiſtent with the fundamental Laws of the King- - 
dom, and ſo their Acts of Excluſion were null in themſelves. 3. All the Statutes made 
ſince 1661. are neceſſary Conſequences of former Laws, and ſo are rather renewed, than 
new Laws. 4. If this were allowed, there could be no End of Controverſy, for all who are 
excluded, would ftill alledge that they were unjuſtly excluded, and conſequently. there could 
be no Submiſſion to Authority, and ſo no Society nor Peace, © : 
Tux laſt Anſwer that our Diſſenters make, when they are driven from all their other 
Grounds,is, that they, though the leſſer, are yet the ſounder Part of the Nation; but this Shift does 
not only overturn Monarchy, but eſtabliſhes Anarchy; and though they were once ſettled 
in their beloved Commonwealth, this would be ſufficient to overturn it alſo, for every little 
Number of Diſſenters, nay, and even the meaneſt Diſſenter himſelf might pretend to be this 
| founder Part of the Commonwealth. But GOD Almighty: foreſeeing that Pride or Igno- 
'rance would ſuggeſt to frail Mankind this Principle, fo inconſiſtent with all that Order ang 
Government, whereby he was to preſerve the World, he did therefore in his great Wiſdom = 
convince Men by the Light of their own Reaſon, that in Matters of common Concern, _ 
which were to be determined by Debate, the greater Number ſhould determine the leſſer; 
and ſuch as drive beyond this Principle, ſhall never find any certain Point at which they 
may reſt : And by the ſame Reaſon the Law has pronounced it ſafer to reſt in what is 
decided, though it be unjuſt, than to caſt looſe the Authority of Deciſions, upon which the 
Peace and Quiet of the Commonwealth does depend, who would be fo humble and juſt, as 
to confeſs that his Adverſary has the n : or who would obey, if this were allgw- 
7 ane what Idea of Government or Society could a Man form to himſelf, allowing once this 
rinciple ? 8 „„ JJ „8 . 
It 1 5 very obſervable, that thoſe who pretend to be the ſounder Tire and deny O- 
| bedience upon that account, are ftill the moſt inſolent and irregular of all the Society, the 
| os Admirers of themſelves, and the greateſt Enemies to Peace, and ſo the unfitteſt to 
de Judges of what is the ſounder Part, thongh they were not themſelyes Parties: But 
what Pretence is there for that Plea in this Gaſe, where the Foundations of gur Monarchy 
have been unanimouſly acknowledged by many different Parliaments, in many different A- 
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| ges, choſen at firit from the NiQates of Reaſon, and confirmed after we had in many Rebel- - 

| ons found how dangerous all thoſe popular Pretences are, and in which we agree with the 
dtateſmen, Lawiers and Divines of all the well governed Nations under Heaven, who are born 

FE under an hereditary Monarchy, as it is confeſſed we are ! 

S To return then to the firſt of thoſe Points, I lay down as my firſt Poſition, that our Mo- | 
narchs derive not their Right from the People, but are abſolute Monarchs, deriving their 
I royal Authority immediately from God Almighty ; and this I ſhall endeayour to prove, firſt 5% 
? EX 7” PR NPE C $0 45 oP A Wen nc rag Bm mapper OR rv ORE 0 
25 By the 2 A&, Parl. 1. Charles II. in which it is declared, that his Majeſty, his Heirs and 

ic Succeſſors, have for ever, by virtue of that royal Power which they hold from God Almigh= 
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1 Jud this Kingdom, the ſole» Choice and Appointment of Officers of State, Counſillen 
%%% ² CUE CESS: ior oa Ta. ß Oo Ons 
Bur becaufe this AR did only aſſert that our Kings did hold their royal Power frem 
God, but did not exclude the People from being Sharers in beſtowing this Nana 
fore by the 5 Act of that ſame Parliament, they acknowledge the Obligation lying on them 
in Conſcience, Honour and Gratitude, to own and aſſert the royal Prerogatives of the im. 
perial Crown of this Kingdom, which the King's Majeſty holds from God Almighty alone + 
and therefore they acknowledge that the King's Majeſty only, by virtue of his royal Prerg- 
gative, can make Peace and War, and Treaties with foreign Prince. 
Bus F this laſt Statute did only affert that tie King did hold his imperial Crown from 
God alone, but did not decide from whom our Kings did only derive their Power; there. 
fore by the 2 A, Parl. 3. Charles Il. it is declared that the Eſtates of Parliament, conf. 
dering that the Kings of this Realm, deriving their Power from God Almighty. alone, they 
do ſucceed lineally thereto, &c. Which Statutes'do in this agree with our old Law, for in 
the firſt Chapter of Reg. Maj. ver. 3. theſe Words are, that both in Peace and War 
our glorious King may ſo govern this Kingdom committed to him by God Almighty, in which 
he has no Superior but God Almighty alone; which Books are acknowledged to be our Law, 
755 73 had the King's Laws by the 54 Act, Parl. 3. James I. and the 115 AQ, Part, 1 4 
Tuxss our Laws, both ancient and modern, can neither be thought to be extorted hr 
Force, nor enacted by Flattery, ſince in this we follow the Scripture, the primitive Chute 
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God will give Strength to his King, 


"oF As to the Fathers, Auguſtine de Ci vit. Dei, Lib. 5. Cap. 21. Let us not attribute unto any © 
other the Tower of giving *. 
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Imperii, Lib. 2. Cap. 2. Mum. 2, aſſerts, that the royal 
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ee, 4 | Ethos 6.-.33? : *:+ #93 . - $7 .e 4.44 a0 9 : | 
„TRA the Doctors and Commentators are of this Opinion, is too clear 
Vid. Arnis. 12. 


Nez and chief Author of Monarchy, and that Monarchs may derive their Power tüm 
im as from the ſupreme Being, that directs all more immediate Cauſes, and yet the Pebple - 
may be the immediate EleQors of Monarchs, and fo Kings may derive immediately from them 
their Power; and thus theſe Statutes are not inconſiſtent with the Principle Haid dowu d 
Buchanan and others, whereby they aſſert, that Kings in general, and particularly the BINS 
of Scotland, derive their Power immediately from the Peop tee. 
To this my Anſwers are, that, 1. If we conſider -the Propriery of the Words, thete . 
can be nothing more. inconſiſtent, than that Kings ſhould derive their Power from a | 


( 


\ 1 


} 55 . f 0 A ” r * N ; 
— 8 . * 0 wy 
F Ws 


q 


* \ 
; 8 i a. 4 Sr ah n x 1 : ; 
* " ; p \ ; pep ' . 3 * 7 ) D 
6 * 4 A "x. uf Y 
F a * * g N Bs — 
. 4 « W \ N 2 8 { 8 1 A 5 — . 2 0 * * e 
+ 1 a — > . * oc ———_— 
* = 4 a; a — OE N 0 0 , . 8 * r rer ö 9 y 
, > *. £25 "5 $M; 7 e Tf v5 ot. "4 o a e e a OY HAST Done "AY 2 6 ' 
ne. . L & 46, ff" 3 % & 4 TR " Fo y 
2 2 y Y G s p $ , 1 
* 6 4 ws * 1 N — * * 
, , 7 * . 8 | bs” We R E Y | 
. N t N 1 * . , [ ; . 7 
5 * b * 5 5 9 . | 
* 1 4 . . : . 1 * ern x \ : 1 
| 45 5 | 2 #: Fn ma Wd; „ et 
: ws i # * 70 N 0 5 9. 4 ** Fa. 4 . 9 - 5 _ 44 * 3 wy . < - 4 8 4 , 6 
N * 8 Hy i . ; "6 5 *+ 8; e — 
n au — 1 a : = = 


u the King when he tranſgreſſed, none of which Principles could have been ſufficiently 
en 57 acknowledging. that, though God was the chief Author, yet the People 
vere the immediate EleQors, 3. There needed no Act of Parliament be made for acknow- 


Fath the ſole Choice of his own Officers of State, Privy Counſellers, and Judges: And in 
the s Act, it is inferred from the ſame Principle, that becauſe he derives his Power from 
God alone, that therefore it is Treaſon to riſe in Arms without his Conſent, upon any Pre- 
tert whatſoever. And in the 2 Act, Parl. 3. Char. II. it is concluded, that becauſe our Kings 
derive their Power from God Almighty alone, therefore it is Treaſon in the People to in- 
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which 1 conceive to be that Right of paternal Power which is Rated. in them: For 8 


* 


———— 


ſtanding whereof it is fit to know, that God at firſt created only one Man, chat ſo his Ch; 


judge and puniſh them capitally, lea 


or it may be an elder Brother over his 


Juitiec, yet if Tradition or | OE 
believed 457 Buchanan, and thoſe who make uſe of them to reſtrict the Power of out 
Rings: An y our Hiſtories it is clear, that Gathelus having led ſome Forces into Egypt, he, 


be acconntet a Fable, lis 
of Spaniſh, and the Tits to be of German Extraction. 


dren, might be ſubject to him, as all Children yet are to their Parents, and there; 
Fest, al and fanatical] Principles, that every Man is born free, and at Liberty to * 


Form of Government, he pleaſeth, was ever, and is moſt falſe; for every Man is born a Sub- 


Jeet to his own” Parents, who, if they were not likewiſe ſabjec to a ſuperior P 1 
= is OW nts, „ it they wer ; ſe ſuperior Power, mi 
Hy, le d them out to War, and * all other Things that a Kin 
could do, as we ſee the Patriatchs did in their own Families. And as long as it is known 


Who is the Root of the Family, or who repreſents it, there is no Place for Election, and 


People ele only when the Memory of this is loft, and ſuch as overcome the Heads of Fa. 


milies in Battle, ſucceed to them in their paternal Right. 


[z it be anſwered, that the Father may by Nature pretend to a Power over his Children. 
adets, yet there is no Lie in Nature ſubjecting Col. 
laterals, as Uncles and their Deſcendents, to thoſe deſcended from the eldeſt Family. To 
this I reply, that, 1. This Power over all the Family was juſtly. given by Nature to ſhun Di. 


viſions, for elſe every little Family ſhould have ereQed it ſelf in a diſtin Government, and 
the weakeſt had ſtill been a Prey, 2. We ſee that Abraham did lead out to War, and in 


| every Thing act as King, not only over his own Children, but all the Family; and whole Na- 


tions are called the Children of /ael, the Children of Edom, &c.. 3. That muſt be conclud. 
ed to be eſtabliſhed by natural Inftin& which all Men in all Ages and Places allow and fol. 


low; but ſo it is, that all Nations in all Places and Times, have ever allowed the eldeſt Son 


of the eldeſt Family to govern all deſcended from the Stock, without new Elections, and the 
Author of the late famous Moral Efſavs, has admired this as one of the wiſeſt Maxims that 

we have from natural Inftin ; for if the wiſeft or ſtrongeſt were to be chooſed, there had 
ſtill been many Rivals, and fo much Faction and Diſcord, hut it is till certain who is the el. 


gelt Son, and this precludes all Debate, and prevents all Diſſenſion. For applying this toow 


Caſe, it is fit to know, that if we believe not our, Hiſtorians, then none. elſe can prove that 


the People of Scotland did at firit elect a King, that 5 contrary to the Acknowledgments 
of our own. Statutes; and all Buchanan's Arguments fo * 


JL 1d All Bu S Ar fox reſtricting Kings; being founded 
Yoon the Authority of our Hiſtorians, who (as he ſays ) aſſert that King Fergus was firſt elected 
King by che People, if he be not able to prove that our Kings ow their Crowns to the Elect 


on of the People, without any inherent or previous Right, all his Arguments evaniſh to no- 
thing; but on the other hand, if we conſider exactly our Hiſtorians, we will find that our 


Kings reign over us by this Horns Power,, and tho I am not very fond of fabulous Anti- 
iftories can be believed in any Thing, they ſhould at leaſt be 


ter ſeyeral Victories, ſettled in Portugal, called from him Portas Garheli, from which a Co- 
lony of that | ofted it ſelf into Jreland, and another into Scotland; nor ſhould this 
ince Cornelius Tacitus in the Life of Agricola, makes the Scots to be. 


Sace tranny 


nz Scotzp Colonies finding themſelyes oppreſt by the Britons and Pitta, they ſent over 


into Trelaud io Frquhard, and he ſent them a conſiderable Supply under the Command of 
Fergus his Son, who having ſecured them againſt their Enemies, all the Heads of the Tribes 
ackngwledged him for their King, and ſwore that they 
qt Government than Monarchy, and that they mould never obey any except him and his 
Poſterity, which if they brake, they wiſhed that all the Plagues and Miſeries that had for- 
merly fallen on their Predeceffors, might again fall upon their Poſterity, as the Paniſhment of 
that Perjury. All which religious Vows and Promiſes, ſealed: by thoſe dreadful Oaths volun- 
_ tarily' given, were graven on marble Tables, and conſigned for Preſervation into the Cuſto- 
dy of their Prieſts; and theſe are Bocthiuss own Words, fol, 10. From which I obſerve, 1, 
That as our Laws affert, that our Kings derive their Power from God, and not from the 


ſhould never admit of any other Form 


People, fo we ought not to believe the contrary upon the Faith of our Hiſtorians except | 


Bi 


right remained with them; an 


__ 


they were very clear aud unanimous in contradicting our Laws, whereas it appears to me, 


chat our Laws agree Wich our Hiſtory, for Garhelus was not at all elected by the People, but 
Was himſelf the Son of a King, and id conquer by his own Subjects and Servants ; and all 


thoſe cho are deſcended from, his Colonies, Were by Law obliged to eee 
F S 1s acunoriedged 30 have been hit 
11 


N ers nor did ever any of the as 4 [ribes pretend to the Supremacy 3 and our 
iftorles hear, that none of our Tribes would yield to another, and the fatal marble Chair 
that came from Spain, nz with theſe who went to Ireland, does evince that the Birth- 


„ 


thetefore when Fergus the Son of Ferquhard came over, he 


brought over with him the marble Chair, which was the Mark of Empire. And Hoethius im. 
mediately upon his Arriyal calls him King, and Fords, the moſt ancient of our Hiſtorians, Lili 
I, Cap, 36, calls him Fergufius filius Ferardi aut Ferquhardi, ex anviquorum regum At 


. 3 


ö 
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enitus, qui ambitione repnandi ſti nulꝛtus magna m ſibi judenum copiam aſimuiavit; & Albionem 
Continuo progreſſus' ęſt, & ibidem /nper eos fegem primunt ſe conſtituit, thut is to ſay, he made 
himſelf the tirit King, therefore King Famer, Baſil. doron. pag. 201. aſſerts, that King Fergus 
macle himſelf King and Lord, as well of the whole Lands, as of the whole Inhabicants, 2. We 

read nothing at all of the Conſent of the People, but of the Heads of the Tribes, who had 


no Commiſſion from the People, each of them having by his Birth-right a Power to com- 


mandhis own Tribe, and - conſequently” the royal Power was not derived to Fergus from 


' the People, but had its Original fromthis Birth-right that was both in them and Fergus, and 


who cannot ſubmit themſelves to Government, defign to cheat the Multitude by fair Pretens 
ces, and to bribe them by Flattery. e, , og Lo eee, 

Ix it be-pretended, that it is not certaih, whether King Fergus was eldeſt Son to Fbr- 
5 quhard, nor iö it {rp that if he had heen ſuch;.he would have preferred an uncertain 
Conqueſt in Stor 


a 
5 
* 


f. iu WAGES IV HAS ne 1 a1OWed to a Cadet. 
faid, that having ſettled the Affairs of Scotland, he returned into Ireland to ſettle the 


- 
— 


himſelf, ſo far does Conſent reach beyond what is 3 
4 


beer 


them 


ible, as face, Vide Arniſæum, Cap. 3. num. 2. Has 


N 4. a Cle r. non reſidend. Zaſius ad L. non ambi- 
BN 1 


LENS 
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5 1 ur, num. 3. F. de legibur. Nor have any Lawiers differed from this common Or 
8 Mankind, except ſome very few, who have differed from a Principle - of Pique, ra 
of Jud gment. e , NT LR 
TH x next Thing that T am to prove in this my firſt Propoſition, is, that our King is an ab- 
ſolute Monarch, and has the ſupreme Power within this his Kingdom, and this I ſhall en Jos. 
vour to prove. 1, From our poſitive Law. 2, By ſeveral Reaſons deduced from our funde. 
mental Laws aud Cuſtoms. 3. F rom the very Nature of Monarchy it ſelf, and the Opinion of 
Lawiers who write upon that Subject, and who define. abſolute Monarchy to be a Potrer 
that is not limited or reſtricted by coactive Law, Arniſæus de eſſentia digg. Cup. 3. num, 
W 8 E ‚ͤ A ! H.... ˙ hb dts 


By-the 25 Act, Parl. 2 ame, VI. The Parliament does acknowledge, that it cannot 3, 
denied, but his Majeſty is a free Prince, of a ſovereign Power, havi ng 57 rear Laber: 4 
Prerogotives,by the Laws of this Realm, and Privilege of his Croun an Diadem, as any "4h 
ther King, Prince, or Potentate whatſoever, And by the 2 Act, Parl. 18. James VI. "the 
Parliament conſenting to his Majeſty's reſtoring of Biſhops, declare and acknowledge the Ab- 
ſoluteneſs of our Monarchy, in theſe Words. The Remeed whereof Properly belongs to his Ma- 
Joty, whom the whole Eftates, of their bounden Duty, with met hearty and faithful Affection 
_ humbly and truly acknowledge to be a ſovereign Monarch, abſolute Prince, Fudge and Gov r. 
wor over all Perſons, Eftates and Cauſes, both ſpiritual and temporal, within his aid Re- 
as. VJ½½%%%%%%%V Cong ere AS. Nh | 
Ano by the firſt Act of that ſame Parliament, The Efates and whole Body of this t 
Parliament, ack nowtedge all with one, voluntar, bumble, 2 united ths R out 25 
ent his Majeſty's 4 Fefe Authority,” princely Power, royal Prerogative, and Privilege of 
his Crown, over all Perſons, Eftates, and Cauſes whatſoever, dit hin ?, 


inionof 
her than 


* 


liament doth in that ſame Act approve, and perpetually confirm all the royal Prerogatives. as ab- 
ſolutely, wa 7 and freely in all . and Conſiderations, as ev 4 his Mae ſiy, A 5 
oyal Pr ſe 9 


his Majeſty's r Power, Which God has ſo enlarged, ſhall never be in any Sort im- 
paired, prejudged | 

| I In the Preface to our Books of Law called Regiam Majefaten, it is acknowledged, that 

E 5 the King has no N except the Creator of Heaven and Farth, who governs all. Fo- 

uch as Lauſius de Lege regiæ, num. 49. and others, do number the King 


© 
my 
8 2. 
2 
— 


U e 1 . NAVY * "0 * La 


to, I lay down as an uncontroverted Principle, that every Thing muſt be conſtructed to be 
perfect in its own, Nature, and no Mixture is preſumed to be in any Thing; but he who 
alledges, that the Thing controverted is added againſt Nature, muſt prove the ſame; and 


chy confiſting in its having a ſapreme and abſolute Power, Arni/eus, Cap. 30. Vaſques, 
Li. I. controv. Cap. 47. Budeus in L. princeft, Zas. ibid; f de e e 10 Ar. 


5 


4 


. 


not he, ate the fupreme Governors Thus we ſee, that in allowing our King to be an 


Idlolnte Monarch, we have only allowed him to be a Monarch, and to have what natural. 
0 belongs to him, and that by W a Conſequence; for as every Man is pre ſumed 
J Effence of Man, fo is a King preſumed to be abſo- 
Jute, except theſe Limitations whereby the Monarchy is reſtricted, could be proved by an 


to be reaſonable, becauſe Reaſon is the 
expreſs Contract. 


ern How is it imaginable, but that if our Predeceſſors Had elected our Kings upon a. 


ay ſach Conditions, but they would have been very careful to have limited the Monarchy, 
aud this Contra@-had with theſe Conditions been recorded; whereas on the contrary we 


ind, that albeit great Care was taken to record the Oath of Allegiance made to the King, 
and to grave the lame upon marble Tables, conſigned unto the Cuſtody of their Prieſts, as 
ſacred Oracles, | yet none of all out Hiftorians make the leaſt Mention of any Limitations in 
NON; 0d 2g ½ bf Sopremacy vat Allege | 


1nce, are clogged and lefſened by no Limitations,” . ee e, det 
Ir it be anſwered, that theſe Limitations do arife from the Nature of the Thing it ſelf, 
arte being nothing more unreaſonable, and contrary to the Nature of Government, than 
that a Monarch, who was defigned to be a Protector to his People, ſhould be allowed to de- 
troy them. To this it is anſwered, 'that- Monarchy by its Nature is abſolute, as has been 


proved, and ' conſequently thefe pretended Limitations are againft the Nature of Monarchy, 


and ſo ariſe not ex natura rei, nor can there any Thing be more extravagant, than to aſſert 


that, that which is contrary to the Nature of Monarchy, ſhould ariſe from its Nature; and it 
might be with greater Reaſon pretended, that becauſe the great Deſign of Men l 25 
t 


s to get a Helper, that therefore they may repudiate their Wives, when they find them un- 


ſapportable, and that the putting them away in ſuch Caſes, is conſiſtent enough with the 


Nature of their Oath, though fimple and abſolute, this Cauſe of Divorce ariſing from the 


Nature of Marriage it ſelf; this is after Vows to make Enquiry, and what Vow, or Oath could 
de uſeful, if the Giver were to be Judge how far he were tied, and if his Conyeniency were 

the Meaſure of his Obligation? But fince 1 ſhall hereafter fully prove, that theſe Limitations 
are as dangerous to the Subjects, as to the Prince, and that ten thouſand times more Mur- 


ders, and other Inſolencies have been committed in civil Wars, upon the falfe Pretence of 


. oo 1 


and Nomination of Judges; and therefore it muſt be preſumed, that ſince the Law has not 


limited them in thoſe Things, it has limited them in nothing, for by involving us in War, 
they may expoſe our Fortunes, our Wives and Children to the greateſt of Dangers; and it had 


5. Ir cannot be denied, but our Kings have ever had the Power of Peace and War, the 
eine and diſſolving of Parliaments, and a negative Voice in them, the remitting of Crimes, 


Liberty, than ever was committed by the worſt of Kings; it muſt neceſſarily follow, that thoſe 
Limitations ought not to be admitted after an abſolute Oath, for eviting Inconveniencies, 


been great Folly to limit them in any Thing, after thoſe great Prerogatives were allowed: And 


though our Hiſtories do bear, that Peace and War were ordinarily determined by the Advice 
and Conſent of the Nobility, yet that does no more inter a Neceſſity not to do otherwiſe, 
than the ordinary Stile of all our Proclamations, bearing to be with Advice of our Privy 


Council, inters a Neceſſity upon the King to do nothing without their Advice; and how 


could the Conſent of the Nobility have been neceſſary in the former Ages, fince all their Right 


flowed from the King himſelf, and that neither they then, nor the Parliament now, had, or 


bave a Power equal with the King, much leſs above him? as ſhall be fully proved in the firſt 


Concluſion that 1 am to draw from this Doctrine; only to what I have faid, Imuſt here 


add, that it being propoſed to our Predeceſſors, at the ſwearing the Oath of Allegiance to 
King Fergus, whether they would be governed by a Eing, who ſhould haye abſolute Power, 
| 9 


or by the Nobility, or by à Multitude ; it was anſwered, that left they ſhould have man 


Kings in place of one, they abhorred to beſtow the abfolute Power either upon the Nobi- 


lity, or upon the Multitude. 


* 


, Leannot but exceedingly commend our Predeceſſors, for making this reaſonable Choice 


of an abſolute Monarchy, for a Monarch that is ſubject to the impetuous Caprices of the 


ij in effect no Government at all; and though a mixt Monarchy may ſeem a plauſible Thipg 


to metaphyſical Spirits and School-men, yet to ſuch as underſtand Government and the 


World, it cannot but appear impracticable; for if 1 underſtand that it is in their Pow - 
er to check their Monarch, the Deſire of Command is ſo 


ty will command another, and, it may be, the People a 


* 


X > & + 4 Kings 


utitnde- when giddy, or to the incorrigible Factiouſneſs of Nobility when intereſted, 


5 | e ot is ſo. bewitching a Thing, that proba- 
diy they will be at it upon all Occaſions, and fo when the King commands one Thing, the 
Nabil 4 be, Third : And as it implies a 
couradition, that the fame Perfons ſhould both command and'obey, ſo where find we theſe 
lober and mortified Men, who will obey ,' when they may command? Letus conſider what 
drxeadful Extravagancies and Cruelties appeared at Nome, betwixt the Tribunes of the Peo- 
Pk; and the Senate. One of fix Kings had à Son, who raviſhed a Woman, and thereupon the 
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ings were expelled: But every Lear almoſt produced a civil War, wherein vaſt Numb 
8 foe ro were murdered ; and in the Conteſt betwixt Olla and Marius, 90 "0s , 
| 15 Conſuls, 2600 Gentlemen, and 100000 others were murdered, and after the whole Com. 
monwealth was exhauſted in the Wars betwixt Ceſar and Pompy; and in the Immediate 
ſucceeding War betwixt Auguſtus, Anthony, and Lepidus, wherein every Man loſt either a 
Brother, a Father; or a Son, Rome returned again to its iy ed and was never ſo happy 
as under Auguſtus, ' The People of Naples complaining lately oftheir Taxes, put themſeſpez 
under the Command of reforming Maſſanello, by whoſe Extravaganc ies they ſuffered more 
nin one Month, than they had done under the Spaniſh Cruelty in an hundred Years, Bu. 
our late Reformation in Britain ſeems to have been permitted by God, to let us ſee thy 
mixed Governments having Power to reform Kings, are more inſufferable than Tyrann 
for by it we ſaw. that the Multitude conſiſts of Knaves and Fools, and both theſe are the 
worſt of Governors; that the beſt of Kings will be thought wicked, when Subjeds are hi; 
Judges, who reſolve not to obey; and that it is ĩmpoſſible to know What is right, when e. 
very Man is Judge of what is wrong. The Impracticableneſs likewiſe of this popular Supre. 
macy, will yet more convincingly appear, it we conſider that the People ate to ve Judge 
becauſe of their natural Freedom, for then all Men ſhould have equal Right to be Reform. 
ers, and theſe can never meet nor conſult together. And if it de anſwered, that the P eopfle 
may ſend their Repreſentatives; my Reply is, that the greateſt Half of the Nation are nei. 
ther Free- holders nor Burgeſſes, and yet thoſe only are called the Repreſentatives of the 
People; and what abſurd Tricks and Cheats are led in choofing even thoſe Re relentatives, 
and it may be the Reſolution prevails by the Vote of the greateſt Fool or Knave in the 
| | Meeting; and if any one Man remove by Sickneſs or Accident, at the paſſing of a Vote, or 
B if anyofthe Multitude be bribed, or have Prejudice, though on a moſt unjuft Account, that 
C which would have been the Intereſt ofthe Nation, turns to be againſt it, fo infallible a judge 
| 1 is the Multitude. And I have ſeen in popular Elections, Hundreds cry for a Thing, and 
fl _ -, thereafter ak what was the Mater, ß ĩͤ tio Poon 
J. Ir theproceres . or Nobility are to be the Check upon our Kings, and to be truſt. 
ed with this coercive Power of calling them to an Account, as Buchanan pretends, then [ 
deſire to know who inveſted them with this Power, for it was never pretended that it is 
naturally inherent in them; and if the People inveſted them, I deſire to know by what AR 
the People transferred this Power upon them, for they have no Law nor original Conſtitu- 
tion for this as our Kings have for their Right; and paſſing over the Dangers may 
- ariſe from their having this Power, becauſe of the Factiouſneſs, Poverty, Piques, Humours, or 
. Ignorance that may be incident to them, it ſeems to me ſtrange, why we the People ſhould 
'truſt ſuch to be our Checks over the King, who are his own Creatures, owing their Ho- 
nours to him, and expecting daily from him Employments and Eſtates ; and if they and the 
| People differ, who are to.beJudges of thoſe Controverſies? Nor can the Nobility and Con- 
$ mons aſſembled in Parliament have this coercive Power, for the Reaſons which I ſhall here- 
| after offer, and therefore none has it, but the King is ſupreme in himſelf, and accountable 
to none fave God Almighty alone. But more of this will be found in the Sequel of this Di- 
courſe upon other Occaſions. . . Os” oh op 
ii 8. WHATEVER proves Monarchy to be an excellent Government, does, by the ſame Res- 
i ſon, Rare abſolute Monarchy to be the beſt Government, for if Monarchy be to be coli 


mended becauſe it prevents Diviſions, then a limited Monarchy; which allows the People a 
Share, is not to be commended becauſe it occafions them; if Monarchy be commended, be- 
cauſe there is more Expedition, Secrecy, and other excellent Qualities to be found in it, then 

| a N abſolute Monarchy is to be commended above a limited one, becauſe a limited Monarch 

| muſt impart his Secrets to the People, and muſt delay the nobleſt Deſigns until malicious 

1 and factious Spirits be either gained or overcome: And the ſame Analogy of Reaſon wil 

hold in reflecting upon all other Advantages of Monarchy, the Examination whereof 1 dare 
truſt to every Man's own Breaſt,  _ x7 ER OI. 


* 


9. Ir was fit for the People that their Kings ſhould be above Law, becauſe the Severity 
of Law will not comply with that uſeful, tho” illegal, Juſtice which is requiſit in ſpecial 
Caſes, for ſince ſummum jus is /umma injuria, and ſince impoſſibile eft ſola innocent1a vr, 
we may well conclude, that abſolute Monarchy is neceſſary to protect the guilty Innocent 
by Remiſſions, to break Laws Juſtly in a Court of Chancery, and to crook them u rightly 

| In our Courts by an officium nobile 3 for ſtrict and rigid Law is a greater Tyrant than ab- 
ſolute Monarchy, © oe SH 6 OI / ĩᷣ , + RN 

I know that ſome. pretend that the 25 Act, 15 Parl. James VI. declaring the King to be an 

_ abſolute Prince, is only to be interpreted in oppoſition to the Pope's Authority, he being 

ſo far abſolute, only as not to be ſubject to the "omg who pretended then a Juriſdiction 7 

ver all Kings. But the Anſwers to this are clear, 1. This Statate is made to declare the 
Kings of Scotland to have Right by their inherent Prerogative, to their exacting Cuſtoms 

for all Merchandize, becauſe they are abſolute Monarchs; which Argument had been 2 50 
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Tous if this Abſoluteneſs had only been in oppoſition to the Pope, nor is there any Mention 
of the Pope in all this Statute, and what Intereſt hath the Pope. in our Cuſtoms 2-2, Wen 
the King's Power is by our Statutes raiſed above the Pope, it is done by declaring him Su- 
preme, and not by declaring him abſolute. 3. All Lawiers and Stateſmen divide Monar- 
hies into abſolute and limited Monarchies, and the Word ab/olate is ſtill taken in oppoſition to 
limited, as is clear by Arniſæ us, Bodin, &c. And whereas it is pretended that theſe Words in 
this Statute, acknowledging the King to be abſolute, are only expreſt tranfiently and enuncia- 
tively, but are not deciſive and ſtatutory: It is anſwered, that our Parliaments neyer give our 
Kings Prerogatives, but only acknowledge what our Kings have by an inherent and inde- 
dent Right. And theſe Words in this Statnte, are of all others, in our Laws, expreft with 
moſt ot Energy. he they are-uſhered with, It cannot be denied but his Majeſty: has as grear 
Liberties and Prerogatives as any Monarch whatſoever ; and this Acknowledgment is wade 
the Foundation of his Right to exact Cuſtoms. And in true Reaſoning, nothing is made 
the Propoſition of an Argument, but that which is moſt uncontrovertibſme. | 


I foreſee that our Fanaticks and Republicans will be ready to. miſrepreſent, abſolute. Mo- 
narchy, as Tyranny, but a Tyrant is he who has no Right to govern, and ſo he may be op- 

' poſed as the common Enemy of all the ET. And it is ridiculous to pretend with Hobs, 
that we are obliged to obey whoever is once in Poſſeſſon, for that were to invite Men to tors 
ment us, and to juſtify Crimes by Succeſs. Nor can it be from this deduced, that fince it 

is lawful to oppoſe any who are in Poſſeſſion, that it is therefore lawful to oppoſe our Mo- 
narchy, becauſe they have (as Algernon Sidney pretends) uſurped over us a Power inconſiſtent 
with our natural Liberty, and ow their Right to that Preſcription which thegreateſt Tyrants 
may maintain by Force, and to that Conſent which they may procure by Violence. or Flattery. 
For to this I anſwer, that our Monarchs have their Power eſtabliſht by Birth-right, by Con- 
ſent, by Preſcription, and by Law, which are all the Ways whereby any Right can be le- 
gally eſtabliſhed, But it is a groſs Miſtake in Buchanan and others, to conclude a lawful King 
puniſhable as a Tyrant, becanſe he becomes vitious, for tho? God may puniſh him as ſuch, 
yet his People cannot, that were to raiſe the Servant above the Maſter, and to occafion a 
thouſand Diſorders to redreſs one. And when King James acknowledges, that a good King 
thinks himſelf made for his People, and not his People for him, that is only ſaid with Re- 
ference tothe King's Duty to God, but not with Relation to the People's Duty to their King. 
And when Trajan, delivering the Sword to the Proconſul, %% me, fi mereor, in me. Erotius 
obſerves juſtly, z hat this wal ſpoken as a Philoſopher, and not to ſulject him/elf to the others Juriſ⸗- 

_ dition; and ſo Buchanan did. moſt traiterouſly adviſe the printing this on dur Coin. Nor 
does this Title of abſolute Monarch, impower him to diſpoſe upon our Eſtates; for it is fit 
to know that Government is the King's, and Property is the SubjeQ's Birth - right. Monar- 
chy is a Government, and ſo can include no more than what is neceſſary for Goyernment.- 

And tho the Turk-or Mogul arrogate to themſelves the total Property of their Subjects, in 
this they are 'Tyrants, and not Kings. And when our Statute abovementioned, ſays, hat 

our Kings have as much Power as they, this is only to be. underſtood of what Ri t they 
have by the Nature of Monarchy. Rex nomen eft juriſdiftionis, non dominii, ſay the Lawiers. 

For the Law having ſaid, that all Things were the Emperor's, L. bene a Zenone, h. ſed ſcimus 

Ci. de quadr. præſcript, the PEE aztzed the famous Lawier Bulgarus in what Senſe all 
Was his, who is mightily praiſed for having anſwered, omnia rex alfa imperio, finguli domi- 
110, accurſ. in proem. ff. in verb. ſunctioni, for what is once ours cannot be taken e nas 
our Conſent. And therefore by the 5 Act, 1 Parl. Charles II. it is declared lawful for the 1 11 

10 make Gariſons, his Mujefty entertai 1 on his own Expence. And by the 3 Act, Parl. 
3. Charles II. it-is declared that the People ſhall not be ſubject to fret Aunmter, &c, and yet 

right Reaſon teacheth us, that all the Land of Scotland having been once the King's For the 

Law faith, that the King is /aſitus ratione coronæ in all the-Eands of Sco: land) his Majeſty 

therefore preſumed Proprietor of all, and every Thing belongs to him if ſome other can- 

not inſtruct a Right, which is the Senſe of that Law, wemo terram niſi authoritate regia poſſi- 
deto; and of King Malcolm Canmare's Law, that rer diftribuit totam terram Scotiz homini- 
| bus ſuis, and it therefore clearly follows, that the King has dominium direttum, a Right of Su- 

Perioxity, as all Superiors have, and that the People on whom he has beſtowed theſe Lands, 

are obliged to concur. in the Expence with Him for the Defence of it: For as if he had re- 
tained the Property, he would have been able with the Fruits and Rents to have defended 
it, ſo it is not agreeable to Senſe or Reaſon, that they to whom he has granted it, ſhould 
not be obliged to defend it, eſpecially ſeeing all the Rights made by the King, are in Law 
preſumed mere Donations; for it cannot be-denied-þut that all Lands were originally grant- 
dg by the King, and ſo muſt haye originally belonged to himſelf, for no Perſon can give what 

V not his own; and our Law acknowledgeth, that all Lands belong to the King, except where 
dhe preſent Heritor can inſtruct a Right flowing from our King, and that he is the Foun- 

Lain of Property, as well as of Juſtice. 2. In Law, all who are engaged in a Society, as to any 

Thing that is the Subject of the Society, un contribute to its Preſervation; and Pore 
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of making War being altered, the Subject ſhould contribute towards the 
for defending the Kingdom. 3. The King by his Forces protects our Perſons, and by his Na- 


ſo much the rather, becauſe by a ſpecial Statute with us, it is declared, that the King may 


Prerogatives. 


the King Having the dommium direttum, and the Vaſſal dominium utile, it follows that the Vaſſals | 


of the Kingdom ſhould contribute towards its Preſervation, and the King may expect juſtly an e- 
qual Contribution towards the defraying the neceſfary Expence, and thence it was, that by our 


old Law, all Heritors were obliged to furniſh, ſome unum militem, unum ſagittarium, or equi. 


tem, ſome'a-Bow-man, ſome a Soldier, ſome an Horſeman; but thereafter the King hay- 
ing changed theſe Holdings, becauſe all betwixt 60 and 16 were obliged to come to the Field 
with 40 Days Provifton, which was all that was then neceſfary, it follows, that now that Way 

Way that is neceſſary 


vies protects our "Commerce, by his Ambaſſadors manages all our publick Affairs, and dy his 
Officers" and Judges, adminiſtrates Juſtice to us; and ſo it is juſt that all this mould be done 
on our Expences, and that we ſhould defray the publick Expences of the Government, and 


impoſe what he pleaſes on all that is imported, or may diſcharge us to export any Thin 
without Which we could not live, and Whateyer he gets from us, he diſtributes among 
us Witheut applying one Shilling of it to his own private Ute. 
Fu King, or whoever has the Management of the Government, have, in the Opinion of 

Lawiers, abminium eminent, a paramount and tranſcendent Right over even private Eſtates 


20 Mg 


in caſe of Neceſſity, when the common Intereſt cannot be otherwiſe maintained; and this 


Grotiun tho? no violent Friend of Monarchy, doth affert very poſitively and clearly; and it 


cannot be denied that a King oy take any Man's Lands and build a Gariſon upon it, pay- 
ing for it, and that in caſe of a Si 


| iege, the King may order whole Suburbs to be burnt down 
for the Security of the Town: And whence is this Power ſave from that paramount and ſuper- 
eminent Right that the King has over all private Eſtates, for the Good of the whole Society 
and Kingdom? Nor can it be denied, that the King may in Time of War quarter freely, 
aud it is in his Power to declare War, when, or where he pleaſes: Nor do the former Sta- 
tntes oppoſe this, for they exclude not Neceſſity that has no Law, and is it ſelf that Law which 
gave David Right to eat the Shew-bread, and the Chriftian Emperors Right to ſell the Goods 
of the Church for maintaining their Armies, with Conſent of the primitive Fathers; and this 
is ſo neceflarily inherent in all Adminiftration, that the very: Maſter of a Ship has Power to 
throw over the Goods of Paſſengers and Merchants in a Storm, for the Preſervation of the | 
jp, and they are not Enemies to the King, but to themſelves, who would deny the King 


this Power. 


Tux third Clafs of Arguments that 1 am to uſe againſt theſe Principles, ſhall be from Rex 


ſon and Experience, in Fortification and Corroboration of our poſitive Law, and the Nature 
ok our Monarchy; for ſince human Reaſon it ſelf is liable to ſo many Errors, and fince 
Men when they differ, are ſo wedded to their on Sentiments, that few are fo wiſe as to ſen 


nee and Neceflity has obliged Men to end all Debates by making Laws, and it is very great 
Vanity and Inſolence in any PEO Men, to balance their own private Senſe againſt the 
publick Laws," hut 1s to ſay, the anthoritative Sentiments and the legal Senfe of the Na- 


2 
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Ir we were then to eftabliſh a new Monarchy, were it not prudent and reaſonable for 
vs to conſider hat were the firſt Motives which induced our Predeceffors to a Monarchy; 


and Boethiur and Leſly both tell us, that left they might be diſtracted by obeying too many, 
was therefore fit to ſubmit to one: If then this Reaſon was of Force at firft to make us 
abmit to a Monarchy, it fhould ſtill prevail with us to obey that Monarchy, and not gape idlely | 
after every new Model, a multos reges fib# viderentur creare, ſummam ferum aut optumativu!, 
aut ip multitudini permittere aſpernabantur, fays Boethius, fol. C. Here the Advantages of 
being governed by 4riffocracy or Democracy were ply confidered and rejected, fo that 
we bave our Predeceſſors Choice fbunded on their Way of Reaſoning, added to the Author 
rity of our Law, and after we their Sueceſſors had ſeen the Miſchiefs arifing from the Pre- 
tences of Liberty and Property, with all the Advantages that ſeeming Devotion could add to 
theſe, our Repreſentatives, after Two thouſand Years Experience, and after a freſh Idea of 
a long civil War, wherein thefe 17 and Reaſons adduced by Buchanan, were for- 
tified and ſeconded by thoufands of Debates, they did, by many Fim Confeſſions, and 
poſitive Laws, acknowledge, that the preſent Conſtitution of our Monarchy is moſt excellent, 
Act 1. Purl. 1. Charles II. That ine vit able Prejudices and Miſeries do 2 e the invading 
2 


| the royal Prerogative.' Act 4. That all the Troubtes and Miſeries they had Herred, had i 
From theſe Invaſions. Act 11. That all the Bondqge they had groned under, af occaſioned ty | 
"theſe Diftraltions, Ad 2. Parl. Sefſ. 2. Charles II. So that we have here alſo a Series of Par- 


«i . | a ' Map | yt | 1 2 | a TE py 5 . 
2. Ms muſt not conclude any Thing unreaſonable or unfit, becauſe there are ſome In- 
conveniencies in it, for all human Contth tutions have their own Defeds; but 1 dare ny, ne | 
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Principles of my Adverſaries have more than mine, for Commonwealths are not only ſub⸗ 
ect to err, becauſe they have their Paſſions as well as Kings, but they are ſubject to more 
Paſſions. For, 1. Theſe who govern in Common wealths and Ariſtocracies, have Rivals whom 
they fear, and againſt whom, upon that account, they bear Revenge, which Kings want. 
2. They are not ſo much concerned in theſe they govern as Kings, the one conſidering the 
common Intereft, as a Tenant does Lands, of which he takes his preſent Advantage, tho' he 
hould deſtroy it, the other caring for it as a Proprietor does for his own Ground, the one 
jading it as a Man does an hired Horſe, the other uſing it, as a Man does his own. 3. The 
People are ordinarily governed by theſe who are the worſt of Men, for theſe. ordinarily can 
Aatter and cheat moſt, and can beſt uſe the Hypocrite's Vizard; whereas che beſt Men or- 
dinarily are abſtemious, modeſt, and love a private Life, and were there ever ſach Villains 
as governed us in the laſt Age? and in this too, can we deny but our Pretenders to Liber- 
ty and Property, are the Cheats of the Nation? who, to be in Employment, hate ſuch as are 
in it, or are ſuch as are diſcontented for being put out of it, or are Bankrupts who reſolve 
to make up their broken F ortunes by it. 4. Even good Men when they are raiſed to govern, 
grow infolent, of which Princes are not capable, for they are ſtill the ſame. 5. Kings and 
Princes know they will be charged with what they do, but the Multitude knows that the 
publick in general, and not any one Man will be blamed; and ſo every private Man thinks 
himſelf ſecure while he ſhifts it over on another, or elſe leſſens it by dividingit amongſt many. 
6. They are very ſubject to Factions, moſt Men ſcorning to obey their Fellou- ſubjects, and 
when they are in Factions, who knows whom to obey ! and thoſe Factions will again ſubdi- 
vide into new ones, and ſo in inſinitum, and when either prevails, they ſpare none, becauſe 
their Oppoſites. are Enemies, but Kings pity even Rebels, remembring that they are their 
own. And I dare 1ay, that more were murdered'and ruined in one Year of the laſt retor- 
ming Age, than ſuftered by the great Turk, the Mogul, and the King of France in twent 
Years. And more Severity was exerciſed in one Year by theſe Reformers, than by all this 
Race of our Kings theſe 600 Years. 7. If it be ſaid, that Kings have ill Miniſters, ſo have 
Commonwealths, and we obſerved in Scotland, that after we had taken from our King the 
Prerogative of chooſing Judges and Counſellers, our Parliament did the next Year chooſe the 
greateſt Blockheads and Ideots in all the Nation, whom the Ring-leaders advanced, to the 
end they might govern all themſel ves, to which Cheat Kings cannot be liable, it being their 
Intereſt to have able Miniſters. And whereas Kings have no Intereſt to prefer one to an- 
other, yet in 2 Governments every one endeavours to prefer his own Relations. 
8. In difficult Caſes, Haſte and Expedition requires that one ſhould be truſted, and even the 
Romans behoved in great Dangers, to imploy a Dictator who was accountable to no Man for 
any Thing he did. 9. There can be no Secrecy in popular Governments as in Monarchy, 
and what mn muſt know, all may. 10. Enemies may always get ſome in popular Go- 
vernments to fide with them, and upon ſpecious Pretexts to retard all good Deſigns, and 
when popular Men are debating for Shadows, the Occaſion ſlips away irrecoverably. 11. Ei- 
ther Commonwealths imploy no extraordinary Perſons, being ever jealous, or if any Man 
become ſuch by great Actions, or long Experience, he is preſently ruined. And it is ob- 
ſervable in this Age, that the great Sobzeski durſt never undertake any great Thing ſince 
he became King of Poland. And if we confider the Severity of Venice againſt their Nobles, 
and-their executing Men without citing or hearing them, and that upon mere Jealouſies, 
we mult confeſs that there is leſs Liberty there than under the worſt of Monarchies ; nor 
was ever any People ſo miſerable as Rome during their Republick, having been ruined in 
every Age with civil Wars, and having had no great Man who died not miſerably after many 
falſe and popular Accuſations; and did not De-wit find little of that Juſtice which he mag- 
nited in Republicks. | 1 I e 5 
Bur whatever may be ſaid againſt the Inconveniencies ariſing from the Paſſions, Humours, 
and Inſolencies of the Populace in Commonwealths, yet much more may be ſaid againſt the 
allowing that Prerogative to them under a Monarchy, for that were to diſtract for ever the 
overnment betwixt two contradictory ſupreme Powers, and make the People miſerable in 
not knowing whom to obey when they differ, and to make Government, which ſhould de- 
fend againſt a civil War, become the Cauſe of it; for how can it be in Reaſon expected, but 
that if the People know they can cpntroul the King, ambitious and diſcontented Ring-leaders, 
or ignorant and bigot Multitudes will be always endeavouring to uſe this their Prerogative, 
ace it ſeems always glorious, and oft-times ad vantagious to oppoſe Kings, whereas on the 
other hand, Kings cannot but be always jealous of, and fear popular Invations, and both theſe 
| rowers ſhall, like neighbouring Princes, be always endeavouring to gain Advantages upon 
one another, and in theſe Conteſts ſhall be ſpent all the Time and Pains that ſhould be 
eſtowed in reſiſting the common Enemy, which cannot but very much leſſen the Love which 
rinces ought to have for their People, and the Reſpe& which People ought to have for 
their Prince; and how can it be imagined, but that in this Caſe, the People ſhall always grone 
under greater Misfortunes than theſe which they felt betwixt the Brace and the Baljol, the 
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LES King and Queen? Pretended Factions in the Minority of King James VI. and the Ho 
* | ſes of Lancafter and Tork, becauſe the one dan never end, being inherent in the Nature ar 
. the Government, whereas the other are but accidental and temporary: All which canto _ 
but appear very probable, as well as dreadfn] to thoſe who conſider the late Rebellion, Where. 
in the People. pretending that the King had violated their Liberties, they murdered and 
pilaged all ſuch as were not of their Opinion, and after they had ruined their Prince, the 
eople divided and fought one againſt another, the geater Part pretending they on ght to 
de obeyed becauſe of their Numbers, and the leſſer pretending that they were the ſounder 
Part, and had the better Cauſe, and it is impoffible in ſuch a Caſe to find aJudge of Contro. 
verſies; which is another unanſwerable Argument againſt the People's Supremacy, by which 
all they can gain is an endleſs Liberty of ruining one another without Hope of Redreſt. 
Nor can Parliaments remedy this, for we have ſeen 28 Parliaments fitting at the ſame 
Time forfeiting one another, whilſt the aftoniſhed Multitude ſtood at a Gaze, not Knowing 
whom to obey, and praying that God would re-eftabliſh our lawful Monarchy, with Which, 
when it was miraculouſly reſtored, they were ſo overjoyed as Men are when they are freeq 
from the Gallies in which they had been treated as Slaves WES 
Ax D whereas theſe Republicans pretend that the King is but a Phyſician, this ſhews that 
they deſign to have no King, for any Man may lawfully change his Phyfician; and Buchanan 
laying ſo much Weight on this 174 on makes me ſuſpect much his Honeſty, for no Man 
can have ſo mean an Opinion of his Senſe. And his comparing the Monarch to a Tutor is 
very extravagant, for no Man is ſworn to have ſuch a Man's Heirs for Tutors, but tho” he 
were a Tutor, no Man can remove his Tutor at Pleaſure, as they fay the People may re- 
move their King. Nor is a Tutor to be laid aſide but by an Action before a ſuperior Judge, 
wherein he is to be proved to have malverſed, and therefore ſince there is no ſuperior Judg: 
except God, and that the People are not his Superiors, it clearly follows that the eople 
cannot lay aſide their King. i Fa a ogy "Ry 
A Tutor has not an inherent Right of Property as a King hath to the Government of 
the Nation, and to the imperial Crown thereof; only 1 joyn ſo far with Buchanan in oo 
rhetorical Expreſſions, that I really think the Multitude is always ſo mad that they need x 
King to be their Phyfician, and of ſo weak a Judgment, like Minors, that they need him for 
a Tutor, and without his Aſſiſtance and Protection, every hypocritical Bigot, and ambitious 
Uſurper would cheat them at his Pleaſure, and make them not only a Prey, but a Too! . 
in their own Slavery. 3 , e e er eas 8 
Non is there any Force in that Argument, The King was made for the People, and not 
the People for the King, and therefore the People are nobler than the King, and ought to 
de preferred to him. For to this it is anſwered, that, 1. The Queſtion here is not, who is 
more preferable, but who is the Superior? And tho? one good Chriſtian be preferable to a 
Thouſand who are not fo, yet their Intereſt in the Commonwealth is not preferable ; the 
wiſer Part is ſtill preferable to the greater Part, and yet the greater will over-rule the wiſer. 
A Shepherd is ordained for the Flock, and yet it cannot be concluded, that a Flock of Brutes 
is to be preferred to any reaſonable Creature. 2. The King's Intereſt and the People's are in- 
ſeparable in the Conſtruction of Law, which preſumes, that what the King does, he does 
for the People, and there is none above the King that can judge him if he does otherwiſe. 
3. Whether the Kings Power be derived from God, or from the People; yet if it be deri- 
ved from God, it is preferable becauſe of God's Ordinance, or if from the People, it is pre- 
BM ferable, becauſe they, by electing him King, have conſented that it ſhould be ſo, and they have 
| = ing truſted him with the publick Intereſt, the publick Intereſt is ſtill preferable. I know that Bu- 
| RT chanan and others value themſelve much upon the Inſtance of the Bruce and Baliob in 
which the People did declare that they preferred the Bruce, becauſe the Baliol had enſlaved 
the Kingdom to the Engliſh. And it is generally urged, that all Lawiers are clear, that if 
| a King alienate his Kingdom, his People may diſclaim him. But my Anſwers are, that if a 
| | King will alienate his Kingdom, the Subjects are free in that Caſe, not by their Power to re- 
| aſſume their firſt Liberty, but becauſe the King will not continue King, and they are free by 
| his Deed, but not by their own Right. 2. Even in that Caſe Lawiers do irritate and annul the 
= Deed, but diſſolve not the Contravener's Right. And as to that paticular Inſtance, it is well 
| known that King Robert I, or the Bruce, as we call him, was defirous that the Parliament 
ſhould threaten to chooſe another if he ſubmitted his Intereſt to the Pope's Deciſion, who 
BY pretended then to be the ſupreme Judge over all Kings. And John Major, as many other. 
 Popiſh Writers, were ſtill Enemies to the Supremacy of Kings upon that account. But 
— tho' the Bruce, to pleaſe the People, ſhould have ſhunned to quarrel what they did in ſuch 
| a Jundture, yet that could not wrong the Monarchy, nor his Succeſſors, as ſhall be proved. 
| Havins thus cleared, that the King's Power is not derived from the People, even 3 
they had elected him, and that he is an abſolute King, both by our Laws and the Nature 0 
| our Monarchy, and that all this is moſt conſiſtent with right Reaſon, I come now to draw 
K+. ſome Concluſions from theſe Principle. 11 0 1 
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Tur firſt Concluſion ſhall be, that our Parliaments are not co-ordinate with our Kitigs, in 
the legiſlative Power; but that the 545 and architectonick Power of making Laws, 
(as Lawiers term it) does ſolely reſide in the King; the Eſtates of Parliament only conſenting; 
which will further appear by theſe Reaſons, 1. It cannot be denied but we had Kings long 
ere we had Parliameuts (we never having had any Parliaments till King Kenneth Ns, Time; 
according to the Computation of the ſevereſt Republicans themſelves; for till then we read 
only of the proceres regn4, or the Nobility, or Chiefs of Clans, and Heads of Families, who 
aſſembled upon all Occafions, to give the King Advice) and therefore our Parliaments can- 
not pretend that they were defigned as a co-ordinate Power with the King, whilſt he did 
what was right, much leſs to be his Judge, when he did what was wrong; 2. That our 
Kings made Laws ofold without any Conſent; and that theſe were acquieſced in by the Peo- 
le, is clear, not only from our Hiſtories; which do tell us, that ſuch Kings made ſuch Laus 
without ſpeaking any Thing of either Nobility, People or Parliament, but even from our old 
Books of Statutes, wherein there is no Mention made of the Conſent of either the Nohili 
or Parliament, the Laws at that Time 1 ſimply, The King's Statutes, as in all the Sta- 
tutes of King Villium, King Alexander II. and in the Statutes of King Malcolm Canmore, King 
David I. and King David Il. where there is not ſo much as Mention made of the Nobility; 
or the Parliament, in the very Beginning of the Statutes ; and that at other Times the Nobi- 
iy were only called, and that only the Nobility did fit, is very clear from the Inſcriptions of 
theſe Parliaments, ſuch as in theParliament King Alexander Il; which bears to have been made 
with the common Conſent of the Nobility, cum communi conſenſu comitum ſnorum, without 
ſpeaking of any other State : Nor doI find a Word of Burgelles, till the Parliament of King 
obert III. in 1400. and even according to this late Conſtitution; it is undeniable that the 
Parliament have not even an equal Power with the King, much leſs a Power above him. 3; 
How can that 8 have a co-ordinate Power with the King, when no Man cañ fit 
init but by a Privilege from the King? but ſo it is, that all that are Members of Parliament 
ſit there by a ſpecial Privilege from the King, and there is nothing conlidered to c:pact- 
tate them to fit, but the Force and Energy of that Privilege, without Reſpect eitzer to 
what Land they pos, or what Number of People they repreſent; And thus the Nobility 
and Biſhops fit thereby virtue of the King's Creation, and the King may create a hundrec 
Noblemen that Morning that the Parliament is to fit, though none of all the Hundred have 
not one Foot of Land in Scotland; and though the Barons mutt have ſome Land, elſe they 
cannot repreſent any Shire, yet though a Gentleman had 5000 Pounds Sterling a Year, he 
could not fit there, except he be the King's immediate Vaſſal, and holds his Lands of his Ma- 
jeſty in capite: So that he ſits not by virtue of his Land, but as capacitated by the King 3 and 
though theſe who repreſent the Burrows royal are commiſſionated by the People of their 
Burghs, yet the People who ſent them, are not confidered in that Commiſſion, but the Power 
only which the King gives them to ſend ; for though a Town had an hundred thouſand In- 
habitants, and another only twenty Inhabitants, yet theſe 100000-could not be repreſented 
in Parliament, except the King had er ected their Town in a Burgh royal; from which I 
evince two Things. 1. That the Parliament is the King's Council, in which he may call any he 
Pleaſes, and not as the People's Repreſentatives only, fince there are great Multitudes in the 
ation repreſented by none there; for tho? they repreſent their Conſtituents in Parliament; 
et tlie Power of ſending Repreſentatives is derived from the King originally, and flows not 
rom any proper Right inherent in thoſe whoſe Repreſentatives they are: 2. ThatJudicature cans 
not have a co-ordinate Power with the King,which he needs not call except he pleaſes, and which 
he can diſſolve when he pleaſes, and in which when they 6 ery, 46 has a negative Voice 
which can ftop all their Propoſals and Defigns : For ifthey were co-ordinate with the King, 
then par in fare non habet imperium, and it is againſt common Senſe to think that theſe Two 
can be equal, when the Power of the one flows from the other. By which is likewiſe clear, that the 
great Principle laid down by Buchanan, viz. that the King is ingul;s major, univerſis minor, greats 
er than any one, but leſs than the collective Body of the Parliament taken together, is abſo- 
lately falſe, becauſe he has a negative Voice over that collectiye Body, and as they cannot 
meet without him, ſo he can diſſolve them when he pleaſes ; and I confeſs it ſeems to me 
unintelligible how they can be greater than the King, by virtue of a Power which they derive 
| fromthe King. 43. The Parliament is called by the King's Council, as is clear from the Inſcriptions 
of all our old Parliaments. Thus the Statutes of Alexander II. begin, Alexander, by the Grace 
1 God King of Scots, did by the common Counſel f his Earls decree, &c. The Statutes of King 
overt bear to be by the common Counſel of his Prelatcs, Sc. The firſt Statute of King 
Robert II. bears, that none who is elected to be of the King's Council, ſhall bring another to 
Eo 1s not elected. The 8 and 13 Parliaments of King James I. and the 2, 3, 4. and 7. 
1 King James II. bear for Inſcriptions, The Parliament or general Council of ſuch Kings: 
Aud the r AR of that 8 Parliament, King James I. bears, quo die domiuus rex deliberatione & 
| 113 57 torus concilii, &c. And it is againit Senſe to think that any Man's Counſel can 
Ve Authority over him, for, as we ſay, Counſel is no Command. 5. The Parliament was 
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Baron Court, as is very clear to an) Man who will read the old Regiſters of 
arliament, in which he will ſee that the Parliament was fenced, and the. Suits wete calle, 
and Abſents unlawed as in other Baron Coutts, whereof many publick Records are extant 
and 1 ſhall only, ſet down that of the 8 Parliament James 1. The Words of which loſcrip- 
tion ate, Jn parliamento oftavo vel concilio generali iMluſtriſimi principis Jacobi Dei gratia ye. 
gis Scotiæ, texto apud Perth, & inchoato, rat ſicato & afprobato, tanquam ſuſptienter & cebit 
remunito 10 rel regni flatus, duodecimo die menſis Juſii, anno Domini milleſimo,. quadringey. 
demo vicelmo oftavo, cum continuatione dier um & temporum, ſummonitis & vocatis debito mods 
more ſolito, epiſcopis, abbatibus, prioribus, comitibur, baronibus, & omnibus libere tenentibu; 
qui tenent in capite de ditto domino nofiro ripe & de quolibet burgo regni, certis burgenſibut 
comparentibus omnibus illis qui debuerunt, voluerunt, & potueruut reve quibusdam vero ab- 
ſentibur, quorum quidam fuerunt legittime excnuſatt, aliis Her contumaciam fe abſentantibus, quo. 
ram nomina patent in rot ulis ſectarum, quorum quilibet adjudicatui fuit in amerciamento decen 
librarum ob ejus contumaciam. And that the King was Judge what Barons ſhould come tg 
the Parliament is moſt clear by the 75 Act, Parl. 14. James II. whereby it is declared, No 
Free-holder under the Sum of 20 Pounds, ſhall come, except he be ſpecially called by the King, 
either by his Officer, or by Writ ; and tho” afterwards the King allowed. two Barons of ever 
Shire to be ſent to repreſent all the Barons for ſaving Expences, yet even after that Concel. 
ſion, it is declared by the 78 Act, Parl. 6. James IV. That no Free-holder be compelled to 
come, but if our Sovereign Lord write ſpecially for them, OE 5 
Ir e Yew clear, that the Parliament is the King's Baron Court, it ſeems a Wonder to 
me, how it could have entred into the Heart of any ſober Man to think that any Man's 
Baron Court, but much leis the King's Baron Court, ſhould have Power and Juriſdiction o- 
yer him, and that it ſhould be lawful to them, as Buchanan and theſe other Authors aflert, to 
- puniſh him, or lay him aſide, all which Aſſertions are equally impious and illegal. 
6. Wan the King reſolves to leflen any Way his own Power, this is not done by the 
Authority of the three Eſtates, as certainly it would be, if they had the Power to leſſen his 
Authority, but the King does the ſame from his own proper Motive, as when the Kins 
_ binds up his own Hands from granting Remiſſionsin Cafes ot torethought Felony, James IV. 
Pari, 6. Act 63. And when an Ac was to be made, diſcharging the Lords of the Seſſion to ad- 
mit of private Writings trom the King to ſtop the Procedure 11 8 this is not enacted 
by the three Eſtates, but only by the King, and is founded upon the King's own Promiſe, A 92. 
arl. 6. James VI. And in all Acts of Parliament, the King only ſtatutes as Legiſlator, and the 
Parliament only adviſe and conſent, which ſhews that they are not co-ordinate with the 
King, as is aflerted by Buchanan and others, much leſs above him. And the Acts of Parlia- 
ment in the late Rebellion having run thus, Our /overeign Lord and the three Eſtates, con- 
trary to the Tenor of all the Laws that ever were made in Scotland, the Parliament re- 
turning to their Duty, ordained that Stile to be altered, and to bear as formerly, Our ſove- 
reien Lord with Advice and Conſent, &c. ; | 5 n 
Bur laſtly, what Advantage can the People have by placing their Security in the Parlia- 
ment? fince they are ſo liable to Paſſions, Errors, and Extravagancies, as well as Kings are, 
and have, if Buchanan be believed, betrayed the Intereſt of the Kingdom, ſince King Ken- 
net / I's Time, now above 700 Years; and they are ordinarily led by ſome pragmatical Ring- 
leaders, who have not that Intereſt to preſerve the Kingdom that Kings have; and ſince the 
King may make ſo many Noblemen and Burghs Royal at Pleaſure, by whoſe Votes he ma) 
Kill prevail, what Security can we have by giving them a Power above the King, or how 
can they have it! SP, 5 . = 
From all which it may clearly appear, that we have had Kings long ere we had Parlia- 
ments, and that the Parliaments derive their Power from the King, and that at firſt our 
Kin ny called the Heads of Families, and his own Officers, as his Council, with whom he 
conſulted, without any Neceſſity to call any others than he pleaſed, there being no Law, 
Article, nor Cubiculetian obliging him from the Beginning thereto. And our Kings were 
ſo ſar from having Parliaments alſociated with them in their Empire, that there is no Men- 
tion at all ot them, or of any Condition relating to them in the firſt Inſtitution of our Kings 
above related, nor were there any Parliaments in Being at that Time: But after the feu 
dal Law came to be in Vigour, then our Kings looking upon the whole Kingdom as their on 
in Property, King Malcolm Canmore did diſtribute all the Land of Scotland amongſt his Sub- 
jects, as his Liege-men, which is clear by the firſt Chapter of his Laws; and acco ding to 
the feudal Law, all the Vaſſals of our Kings compeared in their Head Court, and therein 
conſulted 'what was fit for the Kingdom ; but thereafter, the W ay of making War, requit- 
ing Money, and Property belonging to the Subject, as Government did to the King, it Was 
 hecellary to have their Conſent for railing Money: And from this did ariſe the inſerting 
the Advice and Conſent of the three Eftates in our Acts of Parliament. | 
From this alſo it is very clear, that their Opinion is very unſolid and ill founded, who 
think that Kings can do nothing without a ſpecial Act of Parliament, even in Matten of — 
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yernment., As for Inſtance; that he cannot reftraih the Licence of the Preſs, or require his 
Subjects to take a Bond for ſecuring the Peace, for theſe and the like, being Things which 
relate immediately to Government, the King has as much Right to regulate theſe; 8s we 
have to regulate and diſpoſe upon our Property, Government being the King's Property. 2; 
Though the Monarchy had been derived from the People, yet how ſool our Kings got the 
Monarchy, they got every Thing that was neceſſary for the Explication and Adminiifration 
of it, which as it 18' common Senſe and Reaſon, ſo it is founded upon that moſt wiſe and Juſt 
Maxim in Law, quando uliquid conceditur, omnia conceſa videntur, fine quibus conceſſum ex- 
licari nequit. 3. I defire to know where there is yet a Law giving the King a negative 
oice, a Power of erecting Incorporations, or a Power to grant Remiſſions tor Crimes, or 
Protections for civil Debts, and yet the People is far more concerned in theſe ; and the King's 
| having Power to do theſe, and a thouſand, other Things, doth rather oblige and warrant 
me to lay down a general Rule, that the Kings of Scotland can do every Thing that relates 
to Government, and is neceſſary for the Adminittration thereot, though there be no ſpecial Law 
or A& of Parliament for it, if the ſame be not cofitrary to the Law ot God, Nature, or Nations; 
Tax ſecovd Concluſion that we draw from theſd former Principles; is, that Pritices can- 
not be puniſhed by their own Subjects, as Buchanan and our Republicans do aflert, which is 
moſt clear by the former Laws, wherein it is declared, that the King it a ſovereigh and nb- 
ſolute Prince, and deriving his Power from God Almighty, that it is Treaſon. to endeavour tu 
depoſe, or ſuſpend the King: Wherein cur Law is founded on the Nature of Monarchy ; for if 
he be Supreme, he cannot be judged, for no Man is judged but by his Superior, and that 
which is ſupreme can have no Superior, and on the Principles ot the Law of Nature and 
Nations, becauſe, faith the Law, no Man can be both the Perſon who judgeth, and the Per- 
ſon judged ; and it is ſtill the King who judgeth, ſince all other Judges do repreſent him, and 
_ derive their Power from him, 2/2 /e pretor cogere non poteſt, quia triplici Mio fungi nequit; 
ſuſpeAum aicentir, & coacti, & cogentis, L. ille a quo, F. ad Trebel. It is a Principle in all Laws 
that Juriſdiction and all other Mandates ceaſe with the Power that granted it; and therefore, 
ney, acknowledge tha: a King cannot be cited till he have forfeited his juſt Right, ſo 
how ſoon he has forfeited it; all the Power of the ordinary Judges in the Nation falls; and 
becomes extinct, and no other Judge can judge him, becauſe no other Judge can fit by Vir- 
tue of any other Authority, till it be known that he has forfeited his, and that cannot be till 
the Event of the Proceſs; and if the People be Judges, yet they cannot aſſume the Govern- 
ment till the King has forfeited it: And why alto ſhould they be dungen Who Have neither 
Knowledge nor Moderation, who are acted by Humonr, and delight in Inſolence ? And how 
ſhall they meet? or who ſhall call them? Nor can the Parliament judge them; becaiſe they de- 
rive their Right from the King, as ſhall be proved; and though they were equal, yet o E- 
aual can judge another, par in {PAR non habet imperium, nemo ſibi imperare poteſt, no Man 
can command himſelf, L..# de re ſua, F. de recept. arbitr. nemo ſibi legem imponere potęſt, L. 
en autem, #. de donat, inter virum & uxorem; and therefore the Civil 3 which is ours by 
doption, does politively aſſert, that 4 7 legibus ſolutus eſt, the King is liable to no Law,; 
I. pr inceps, F. de legibus for though he be liable to the directive Force of the Law,that it 19/ay; 
heoughtto be goverued by it as his DireQor,yet he is not liable to the coereive Force of the Law, 
as all Lawiers that are indifferent do atlert, Harmenopol. L. 1. tit. 1. 5 48. 0 Paolaevg Youdg u 
ore Tau, Bg & apagTyoas 's Hοανt¹, the King is not ſubject to the Law, becauſe oftending 
againſt them, he is not puniſht, Vid. Granſwinkel, cap. 6. Arniſ. cap. 4. Franciſc. a victoria 
| relett, J. num. 12 de jur. majeft, cup. 1. num. i 2. with whom the Fathers alſo agrees 
Anbroſ. in Apol. David cap. 4. liberi ſunt reget a vinculis deliflorum, neque enim ullis ad pæ- 
nam vocantur legibus, tuti imperii poteftate. Thodorus 3. ſent. caps 31. populi peccantes judicem ne- 
tuunt, reger aufem. ſolo Dei timore, metuq; gehennæ coercentur : And in this Senſe they take 
theſe Words, P/al, 51. ---—---- Againſt thee, thee only have 1finined. And I was glad to find in 
Bilhop T) er's Power of Princes, amongſt many other Citations, that the Rabbies, and par- 
ticularly Rabbi Jeremia owned that no Creature may judge the King, but the holy and 
bleſſed God alone ; in which alſo Heathens agree with Feres and Chriſtians. Ecphantus the Pe 1 
tha orean makes it the Privilege of GOD, and then of the King, to be judged hy none. 
Stobeus, Sermon 46. und Dion in Marco Aurelio, tells us, that it is certain, that free Mo- 
narchs cannot be judged, ſaye by GOD alone, and if it were otherwiſe, we ſhould ſee them 
ig unſecure, tor the Ambition and | Avarice of inſolent Subjects fhoold never or ſeldom 
mils to form their Proceſs, and why ſhould Parties be Judges? But to demonſtrate the Ju- 
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ſtice Kin and Princes are to expect from the Populace and Mobile, let us remember their 
material, uſtice in the Uſage of our Saviour, when they cried, cracifie him, crucifie Him, the ir 
Fever againſt King Charles the eh when they were at the Height of their Pretenſions to 
let), and publick Spiritedneſs, their Uſage: of de Vit, the Idolizer of them and their Com- 
Deweshs and if we want a true Idea of their Form of Procefe,, we will find it in their 
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0 dlüre of the Archbiſhop of St. Andrews and others, no Libel, no Citation, no Defence, no 
o entences, no Time to prepare to die; and Jet all this ate the Dictates of pure and devour 
If, 1 | | N by | ; 
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Conclufion alſo I ſhall endeavour to eftabliſh on ſure Foundations © 


charged to convocate for holding of Councilsor other Aſſe 


ee - | Buchanan's bloody Arguments for this Poſition, are, that/Tyrant have 
e 


n mucdered with Applauſe, and Princes would become licentious, if they were not 
ſtrained, by the jaſt Fear of being called to an Account; that the Roman and Venetian M. 


giſtrates have been puni hed by the People, and that the ordinary Judges of the Place have 


judged them, and that ſome of our Kings, as well as theſe of other Nations, have been pu. 
niſned as Tyrants. | LY e e DE pv 
To which I anſwer ſhortly, that Inconveniencies muſt not prevail with us to break on 
Oaths, and overturn our Laws, for nothing has fo great Inconveniency in it, as this wig 
theſe being but partial, and this is a total Inconveniency. And the Engliſh Lawier 3. 
gree, that a Miſchief is better than an Inconveniency ; and this ſhonld have been conſide. 
red before we ſwore to Monarchy: And if the People were Electors, as they never were, 


yet they ſhould have reſerved this Power, or elſe they cannot now challenge it. But tho 


our Law were not clear, as it is moſt uncontroverted upon this Point, Jet right Reaſon 
ſhould perſwade us to have reſerved no ſuch Power; for as Kings a err, io may the Judg. 
es Who are to try them; and it is more probable their Triers will, becauſe they may be 


adted by Revenge, Ambition, or Popularity, and there is nothing fo liable to err as the Po- 


ulace. 5 5 6 | 
k Tux Romans and Venetiant might have puniſhed their Magiſtrates, becauſe theſe Ma. 


* 


giſtrates were not veſted with a ſupreme Power, nor were they Sovereigns as our Mo- 


nNarchs are; and thoſe Judges who tried them, derived not their Power from thoſe Magi- 


ſtrates, who tried them as our Judges do, for the ſame Conſent and Compact by which they 


were made the Chief, the others were made alſo Magiſtrates; which cannot be ſaid of ab: 


folute Monarchs, who derive not their Power from the People as theſe do: And the In- 
ſtances of Kings who have been murdered, are Crimes in them who did commit them, and 
ſo ſhould not be Rules to us. And generally the beſt of Kings have been wortt uſed ; but 
who can eſcape by Innocence, when King Charles the Martyr fell by Malice? Such alſo 
as cry up the Murderers of Tyrants who had no juſt Right, never meant to allow the Ar- 
raighment of lawful Monarchs, who, when they err, have GOD only for their Judge ; and 
if they fear not him, and eternal Puniſhment, they will not probably fear mortal Men, and 
their own Subjects, whom they can many ways eſcape. 2. There is no Creature ſo unrea- 

ſonable, but he will uſe his own with Diſcretion, though there be no Law obliging him to 
it, nor Puniſhment to be inflicted, if he do otherwife, Who barns his own Houſe, or drowns 
his Lends, tho? he may do it? For the Law confiders, that a King is either mad, and if fo 
he will reſpe& no Law, and ſhould not be puniſnt, at leaft he will not ſtand in Aw for Fear 
of it, or elſe he is of a found Judgment, and then he needs no Law; and therefore, why 
ſhould we apprehend that a King will deſtroy his own Kingdom? 3. A King is alſo oblig- 
ed by his Fame, to do Things worthy of his high Truſt, and Things able to abide that con 
ſpic uous Height to which he is expoſed. 4. Though his People ought not to rebel, yet 

no thinking Man can be ſure that they will not: And therefore even the greateſt Tyrants 


1 fear ſuch Accidents, though they know they are not bound by theſe Laws that tie Sub- 


jects. And if all theſe fail, yet we muſt reverence GOD's Diſpenſations, and expect a Re- 

dreſs of theſe unuſual Emergents from his divine Goodneſs, for whoſe fake we ſuffer them, 
rather than expoſe all to Ruin, by endeavouring a Revenge that may be ſo unjuſt in the 
1 and dangerous in the Event. i | 


1s third Concluſion which -I ſhall draw from the former Principles, ſhall be, that 

as it is not lawful for Subjects to puniſh their Kings, ſo neither is it to riſe in Arms 2. 
gainſt them upon what Pretext foever, no not to defend their Liberty nor Religion. Which 
* 5 poſitive Law, Reaſon, 

Experience, and Scripture. As to our poſitive Law, it is clear, for by the 3 Act, Parl. 1. 
James I. it is declared Rebellion to riſe in Arms q 4 0 the King's Perſon; and by the 14 Ad, 
Parl. 6. K. Jam. II. it ir Treaſon to rebel qgainſt t ing's Perſon or Authority, By the 25 4th, 
Parl. 6. James Il. it is Treaſon to riſe in Fear of War againſt the King's Perſon or his Ma- 


3efty, or to lay Hands er. his Perſon violently, whatever Age they be of, or to bel or fup- 
| « 


all the Subjecls are diſ- 
x lies, vit bout his Majeſty's expreſs 
Warrant. And by the 12 4, Parl. 10. K. Fames VI. the entring into Leagues or Bonds 
without his Majeſty's ſpecial Command, is declared to be Sedition. All which Acts are prior to 
Buchanan Time, and conſequently he was very inexcuſable in advancing this rebellious 
Principle. And theſe Laws having excepted no Caſe, exclude all Caſes and Pretexts of riſ- 
ing in Arms againſt the lawful Monarch; but our unhappy Countrymen, having by a long 
and open Rebellion oppoſed the moſt deyout and moſt juſt of all Kings, upon the falſe Pre- 
texts of Liberty and Religion, the Parliament of this Kingdom: from a full Con viction of 
the Villanies of theſe Times, and to prevent ſuch dangerous Cheats for the future, dil 
by the 5 Act, Parl. 1. Charles Il. declare it to be Treaſon for any Number of his Majeſty's Subjefls 
to riſe in Arms upon any Pretext what/oever. And to ſhew that all ſuch Gloſſes as were uſed by 


ply thoſe . who commit Treaſon, By the 131 Att, Parl. 3 


Zu- 


FR 


; d | . FOR a - L k 
; 5 p | * 4 « - 8 6 + L __ * 
Mong : ” > * — . 4 
« f 2 . 1 * 1 " . 3 0 1 © x 8 
| — 2 | N : e eee eee. e e * — | * 
r . ey ON ae 0 e £5. 
vw» . « * 4 * L * 
PRES. * 5 . ; " 2 , 0 | ah #47 . * 1 5 3 
5 Py . Fo b " 5 % - p p 8 0 = - K 
* 1 8 1 | * , : & $ = t N * 1 
1. J. i " z 0 z7 19 Of ON RCH 
[ i 6 | 5 | * > . * * * , * 8 * * N 15 0 i * | 
„ 5 . en „ „ 
* Ih F 1 * * __ —— 4 s hy 2 2 1 * De * ** — — 2 ee een PT 2 oO * 5 * 
it EET, 


7 — 
8 * tl . As * Ke _— 


Buchanan, were abſurd; and did not evacuate the firſt Laws though general; the Parliament 
did, by the 4 L@ of that firſt Parliament, declare, that any Explanation or Gl:/3,that durine the 
late Troubles hath been put upon theſe Acts, dr that they are not be extended againſt any Leaguer, 
_ Countils, Conventions, Aſſemblies, or Meetings, made, holden, or kept by the 'S 


ubjefts, for Freſers 
vation of the King's Majeſty, the Religion, Laws and Eiberties d jects, for Treſe 


lick Good either of Kirk or Kingdom, are falſe and difleyal, and contrary to the tra and Genus 
in Meaning of thiſe Act.. Which Statute is a clear Deciſion againſt Buchanun, finding that. 
the Statutes that were prior to his Time, and all other ſuch general Statutes made in favours i 
the King, did formerly ſtrike againſt his Principles and Diſtinctions. Af alſo to pres 
- clude all Avennes to Rebellion, by teaching, defending, or encouraging others to rebel up- 
on theſe Pretexts, as the former Act declared, that actual Riſing in Arms was Rebellion | 3 
fo by the 2 Ad, K. 2. Park 2. Charles II. it is declared Treaſon for an Subject to main 


fain theſe Poſitions, uig. That it is lawful for Subjectt apon Pretence of Refermatibn, of aa © 


zy other Pretence whatſ0c ver, to enter into Leagues or Covenant, or to take u Arms again 
the King, of any commiſſionuted by him. | | . ip 4 agu 


2. AI the Arguments formerly adduced againſf the Power of the Subject to puniſh his 


- Perfon, do full) prove likewiſe that they have no Power to riſe in Arms againſt him: Fo 
either the eollective Body of the Subjects are ſuperior to him, and if ſo, they may not on- 
ly riſe up in Arms againſt him, but they may puniſh him ; but if the King be ſuperior to 
em, as has been formerly proved; then it cannot be lawful for Subjects to 
againſt him, no more than it is to puniſh-his Perſon. Nor can I ſee how all ſuch as declare for 


a defenfive War, are not to be concluded guilty of deſigning ts murder the King; for if the 


King come in Perſon to defend his own Right, as certainly he will and muſt, can it be thought 
they will ſhoot at none, leſt they kill him? and if they ſhoot; how can they ſecure his ſas 
cred Perſon ? and if they kill him in the Field, are they leis guilty of his Murder; that 
theſe Rufflans who lately deſigned it? or doth it lefferi the Guilt, that theſe deſigned to 
kill No AT 2 88 * 1 21. in Face 8 the Sun, and with dif- 
pla annefs agalnſt GUD and him, kill with him all ſuch as bein rſwaded that they 
ne oblgsd before GOD to affiſt him, expoſe their Lives for their Du % 11 A 7 


ty. 


Tx Ar dangerous, hough ſpecious Principle of defenfive Arms, is inconſiſtent with , 


that Order of Nature which GOD has eftabliſhed, and which is abſolutely neecffary am- ng 
| allother human Relations. And by the ſame Analogy by which we allow Subjects to riſe 
againſt their Prince, we may much more allow Children to riſe againſt their Parents; Sets 


vants againſt their Maſters, Soldiers againft their Officers, and the Rabble againſt their Mas 


giſtrates; for the King does eminently comprehend all theſe Relations in his Sovereit ntyz 
Vinkerior Branches of that paramount and monarchical Power. And what a glorious State 

ſhould Mankind be left in, if Anarchy were thus eftabliſhed, and every Man ſhould be in- 
veſted with Power to be his own Judge ? or dares any reaſonable Mat aſſert, that this is 


| fit to be allowed in the preſent Condition of Mankind? for fince the Generality of Men car 


ſcarce be contained in their Duty by the ſevereſt Laws that can be made, what cati be exz 
Nin HI them, when they are looſed from all Law, and are encouraged to tranſgreſs as 
ainſt it? + 4s 9 OF, hp & 
Is the Malticude could prove that they were infallible, and that no Oppreſſion cotld be 
expected from them, ſomething might be faid why we might balance them with Authority; 
but ſince both Reaſon and doleful Experience teach us, that generally the Mukitude cons 
lifts of Knaves and Fools, who alter not to the better by conſpiring fogethet; nor become 
juſter, for being led by ſach ambitions and diſcontented Spirits, as ordinarily lead on Re- 
bellions, it is ſafer to obey thoſe of the two fallible Governors, whom GOD hath: ſet over 


us, and whom the Law ties us to obey, and to whom alſo we are bound by the Oath of 


Allegiance, eſpecially ſeeing thus we may probably expect that they will be more careful 


of us, as being their own, than mere Strangers, who uſe us only for their own Ends ; and 


at the worſt in the King we can have but au ill Maſter, whereas in allowing Subjects to us 
ſurp, we may fight to get our ſelves Hundreds of Tyrants, and theſe two fighting againſt one 
another, ſo that we ſhall not even know which of theſe Devils to obe: | 
Tur Arguments that can be adduced to juſtify this Principle of defenſive Arths; are 
amoſt anſwered in the former Article, viz: that there is a mutual Obligation betwixt King 
and People, fo that when he breaks the one, they: are free from the other, and that all Go- 
vernment is eſtabliſhed for the Advantage of the People: And thus theſe few Arguments 


pry to this Point, remain now only to be here folved;” 1. That Self-defence is by the 


aw of Nature allowed to all, and evento Brutes, why then ſhould Men who may lofe more 
br deſerve better, and can uſe Self. defence more innocently, be debatred from it? 24 We 
15 8 ure, that the People deſerted and oppoſed their Kings for Religion. 3. This 
8 | 


owed with us in the Inſtance of ares ame, III. againſt whom his Subjects roſe 
e 


: Kebelllon, for miſgoverning and-opprefſing his People ;and this Oppoſition was fir jus 
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to riſe up in Arms 
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Act in the end uing Parliament, which ſtands yet unrepealed, 


1 n be the bets 
ter obeyed, he has commanded Men to ſuffer Injaries, rather than occaſion Diſorders, and 


Prize than we here can contend for, . 


2 2 


Tuis being then premiſed, it is anſwered, that though Brutes may defend themſelves, 
becauſe Order and the common Good of Societies are not there concerned, yet there is no 
Reaſon to extend this to Men, whoſe Self-defence againſt Authority occaſions more Mil- 
chief, than it can bring Advantage: And if this Argument hold, it would prove, that eve- 
ry Man who is unjaſtiy condemned, or at leaſt thinks ſo, may kill the King or his Judge. 
Servants might bind their Maſters, and the People of any private Town might pull down 
their Judge from the Bench when they thought he oppreſt them. And as theſe muſt ſub- 
mit, becauſe; they expect Reparation from a higher Tribunal, fo GOD has promiſed Repa- 
tation to thoſe who ſuffer for his ſake, and theGreatneRand Sureneſs of this Reward makes 
this no uncomfortable Doctrine, and this Submiſſion is as neceſſary, and rather more for 
Metis Preſervation, than Reſiſtance, and is a Kind of Self-defence, ſince Oppoſition to Au- 
thority would bring a certain Ruin and Confuſion, in which more would periſh, than Op- 
poſition by private Self-defence would-preſerve. Upon which Chriſtian Principles alſo, A. 
meſ. a Proteſtant and Calviniſt Divine has reſolved, that in bonis temporalibus tenetur quiſ- 
que per ſonam publicam ſibi ipſi preferre, bonum enim totius pluris faciendum eft quam bonum a. 
FEA partir, caſ. conſcien. Lib. 5. cap. * Theſ. 14. And Lex Rex confeſſes, Page 335. that 
aà private Man ſhould rather ſuffer the King to kill him, than that he ſhould kill the King, be- L 
cauſe he is not to prefer the Life of a private Man to the Life of a publick Man. | 
_ Anp whereas it may be pretended, that tho? this Oppoſition ſhould not be truſted to any 
rivate Man, yet Parliaments and the collective Body ſhould; and may be truſted with it. 
ut to this I have anſwered formerly, that all Convocations without Authority from the King, 
and all riſing againſt him are indefinitely declared unlawful; and juſtly, for whoever wants 
1 is but in a private Capacity, none having a publick Capacity fave the Magiſtrates 
Ac if tl CY be allowed to riſe becauſe their 8 juſt, it muſt be as juſt to allow a 
leſſer Number if they have the ſame Juſtice in their Pretexts : And we have frequently ſeen, 
that the ſame Perſons who magnified the Multitude for their Numbers, did ſhortly thereafter 
divide from them, pretending that they were the /antor pars, or juſter Party. 1 
4. Tus Poſition is againſt the very Nature, not only of Monarchy, but of all Governments; 
for who will obey when they may reſiſt? And who can be Judges whether the Pretences 
upon which Arms are taken, be lawfal or not? And therefore ſince it is unlawful for Sub- 
jedts to take up even defenſive Arms, until it be found that the King, againſt whom theſe 
diefenſive Arms are taken up, be a Tyrant and an Oppreſſor, it clearly follows, that theſe 
Subjects muſt firſt have a Power to judge, and find that the King has erred, which is to de- 
clare the People to be Judges of their King; and we may be ſoon convinced that this Prin- 
ciple is againſt the Nature of all Government, if we conſider that if it were lawful for Sub- 
jects with us to riſe againſt the King, it ſhould be lawful for theſe in a Commonwealth, or 
Ariflocracy, to riſe againſt their Governors, ſince they may err as well as Kings do; and if 
this were allowed, all Nations ſhould always have one Rebellion rifing out of the Aſhes of 
another, for only they who prevailed ſhould be ſatisfied, and all the reft would certainly con- 
clude, that they might more juſtl * theſe Uſurpers, one or more, than the firſt did 
oppoſe their lawful Prince, and thus Government which is deſigned for the Security of the 
hk ſhould run in a Circle fixt upon no certain Baſis, and determined by no ſure Mea 
ures, eric . N f . | 17 1 Te 12 133 2 oh 5 | 
5. Turs Principle is dangerous for the Subjects as well as for the King and other 
Governors, for if Kings be perſwaded that Subjefts think this Oppoſition lawful, then 
they will be till jealous of them, and will be | neceffitated on all Occaſions to ſecure 
againſt ſuch Oppoſitions, and ſo this Doctrine tends more to make our King a Tyrant, 
than fo make us free. And if the Difference betwixt King and People, ſhould dra“ 
both to Arms, where can we find a Judge to whom both Parties will ſubmit? 80 
that to allow this Power in the People to debate, is to allow a Difference that can * 
1 33 | = MS 8 
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the beſt Ilſue that could be expected from theſe Debates, would be, that the ane Hilf of. 


te Nation mould ruine the other, ſo comfortable and jutt. is this rebelliods Doctrifie 
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\ . trary Defigns, and to ſerve the worſt of Men in all the 8 Sides. And thus we ſee that 
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Filany. 


Fera 


Sword, and from that to the Power of dethroning and murdering 


Young Nen with the Sword, daſh their Children, aud rip up their Women with Chil, 


ch fe we confule either Cr own Baperierice or Hiftory, we will find that theſs Preteaty | 
of Liberty aud Religion, have always been, uſed by thoſe: who loved. neither, and that they | 
have been ordinarily uſed againit the beſt of Kings, and ſo prove to be mere Cheats upon © 
their Parts who uſe them, and abſolute Villanies, it we Jan er againſt w ol they are ufed; 
4 it cannot be otherwiſe, for the worſt of en are always readieſt to take Arms; and the. 
beſt of Kings are moſt inclined to ſuffer Inſolence to grow up by Degrees to Rebelliod ; and 
as few or none ever took up Arms againſt their King, in whom eyen the dulleſt did not ſee 


| other Motives than a Love to Liberty and Religion, ſo when they who did take up Arms 


pon theſe Pretexts, did fucceed in their Attempts, they became themſelves greatef Grie fan- 
ces to the People than theſe lawful Powers againſt whom ey pretended to protect them; 
and when others roſe againſt them upon the ſame Pretexts, ey did, in the ſevereſt Man- 
ner, declare that to be open Rebellion in others, which they contended to be lawful in theth< 
A . £7 AE It ret ÄlA Ä 
J. So dangerous is this Principle, that it has been always uſed as a Tool to promote con. 
the bigot Papiſts have by it overturned Thrones, and diſinherjted and murdered Kings. In 
which the moſt impious of there Doctors have been admired and followed by the rigid Fa« 


+ naticks, who did e teach, that all Papiſts were to be extirpated; and ynquiet 
Ic 


Spirits in the eſtabliſhed Republicks of Rome, Yenice, and Florence, have, by this Princi 


| dat gt ley 
 endeavonred tg overturn and diſquiet as much their own Commonwealths, as our Rep bl 


cans have implouſly endeavoured to deſtroy juſt Monarchy, thereby to ſettle an uſurping 
Commonwea ( 2 . W : x 5. Ip 7 | 3 5 AN 4 Ko 11 N 4 b \ Teh + 44 Fo ke 
g. Txx only Pretext that can juſtify the riſing up in Arms, being, that it is lawful'to all Creas 


| tres to defend themſelves, the Pretext muſt be dangerous fince its Limits are uncertain 5 
th 


t how can defenſive Arms be diſtinguiſhed from offenſive Arms? Or who ever began at. 
e one who who did not proceed to the other? Or what Subject did ever thiiik himſelf 
ſecure after he had drawn his Sword againſt his King, without endeavouring to cut off by 
it that King agent whom he had drawn it? The Hope of ablolute Power is too weet, an 

he Fear of Puniſhment too great, to be bounded and marched by the beſt of Men. And 
how can we expect this Moderation from theſe who at firſt wanted Patience to bear the 
lawfal Yoke of Government, But, becauſe Examples convince as much as Reaſon, let us fe- 
member how, when this Nation, was very happy in the Year 1638. under the Government 
of a moſt pious and juſt Prince, born in our own Kingdom, we raiſed an Army, and wich 
8 his Kingdom of England, upon the Pretext, that he was governed by wicked 
:ounſellers, and defigned to introduce Popery, and this was juſtified as a defenfive War by 
2 long Trad of general Aſſemblies and Parliaments ; and if this be a defenſive War 62 g 
juſtifiable, what King can be ſecure? Or wherein ſhall we ſeek Security againſt Civil V ars ? 
Or what An more ridiculous than to 22 the invading Kingdoms, murdering ſuch, 
8 ate commiſſionated by the King, after that Invaſion entring inc Lead gs and Covenants 
againſt him both at bome and abroad, the robbing him of his Navies and Militia, and deny- 
ing him the Power to chooſe his own Counſellers and Judges, are merely defenfive ? 
But God Almighty, to teach us how dangerous theſe defenſive Arms. are, and how 
impoſſibe it is to regulate lawleſs Violence, how gentle and eaſie ſoever the firſt Beginning 
are, ſuffered our War which was ſo. much juſtified for being merely defenſive, to end in 


z the abſolute Overthrow of the Monarchy, and the taking away the Life of the beſt of Kings; 


And it is very remarkable, that ſuch as have begun with the Doctrine of giving oily paſſive 
Jbedience in all Things, as in refuſing to pay aft Taxes, to concur in Carlos Rebe, Cc. 
have from that ſtept up to defenfive Arms, and from that to the Power of reforming by the 
Oy 21 nl ings by Parliaments and 
Jadicatures, and from that to the murdering and alſaſinating all, who differed from them, 
without any other Pretext or Formality whatſoeyer, ſo hard a Thing it is to op when dhe 
egin once to fall from our Duty, and ſo eafie a Thing it is to perſwade ſuch as have al- 
bwed chemſelyes in the firlt Degrees of Guilt, to proceed to the higheſt Extravagancies of 


ably doth God deſett them who 


Ob! what « Blindneſs cherg u in Error? And how pal 


Len their Daty, ſuffering them, after they have dope what they ſhould have abhorred, 00 
4 8 1 do what they firſt abhorred really? To. theſe I muſt recommend the Hiſtofy, of 


4224), who, when the Prophet foretold him, II. Kings viii, 12, 13. Thar he Gon Jay Foe. 
th the Swor, 'rip up their Wot anf ete 
him, 4 Lo De char I ſhould do ſuch Things? and yet he really did what he had W enz 
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Tis, Moderation likewiſe of theſe ' modeſt Pretenders. to Self defence and defongs. 
Arms, will 68 by the 8 Doctrine of theit great Rabbies. Buc h allows, 
but invites Subjects to murder their King; and Lex Rex, Page 313. tells us, hat it is a Sin g. 
- gainſt God's Command r be paſfvely ſubjet to an unit Sentence, and that it it an Ad of rite 
and Virtue to refift' the MagiRtrate violently, when he doe him wrong : And after that horrid ci. 
vil. War was ended; the Author of Nap! that? doth uſtify it, Page 16 and 17. in thefe Words 
Combinations for APpfance in violent Oppuſition of the Magifirates, when the Ends of Govern. 
ment are perverted (whith muſt be referred to the Diſtretion of them who mind Inſurrefion) 
are neceſſary by the Law of Nature, of Charity, and in order to God's Glory, and for Viola. 
tion of this Duty of delivering the oppreed from. Magiſtrates, Fudgment comes upon People, 
From which he proceeds, Page 18 and 19. to allert, that not only the Power of Self defence 
but vindicative and reforming Power is in any Fart of the People againſt the whole, and g. 
ainſt ail "Magiſtrates, and if they uſe it not, Fudgment COMES ON ( /uppoſmg their 2 pro- 
able to bear them forth ) and they hall be puniſbed for their Connivance, and not acling in way 
of Vindication of Crimes, and reforming Abuſes, NY e ie Tl DE wh . 
Beroks I enter upon theſe Arguments which the Scripture. furniſhes us with againſt 
theſe rebellious Principles, I muſt crave Leave to ſay, that defenſive Arms ſcem to me ve- 
ry clearly inconſiſtent with that Mortification, Submiſſion, and Patience which is recommend- 
ed by our bleſſed Saviour in all the Strain of the New Feſtament; and how will theſe People 
give their Coat to a Stranger, or hold up their other Cheek to him, when they will riſe even 
in Rebellion againſt their native Prince? 2. As the taking up of Arms is inconſiſtent wih 
the Temper required in a Chriſtian, fo it ſeems a very unſuitable Mean for effectuating the 
End for which it is defigned, fince Religion being a Conviction of what we ow to God, 
how can that be commanded which ſhould be perſwaded? and how can Arms become Ar- 
uments? or how can external Force influence immaterial Subſtances, ſuch as are the Souls 
of Men? And we may as well think to awake a Man's Conſcience by Drums, or to perſwade 
his judgment oy Muſquets; and therefore the Apoſtle ſpeaks only of fpiritual Arms in this 
our ſpiritual Warfare, The Sword of the Spirit, and the Helmet of Salvation, &c. But good 
God! how could the Extravagancy of forcing the Magiſtrate 1 in defence of Re- 
ligion, enter into Mens Heads? when it is unlawful even for the Magiftrate himſelf, to foree 
Religion by Arms. And as Sulyeds ſhould not be by the King forced to Religion, ſo if they 


uſe Force againſt the King, the Prerext of Religion, tho" foecions, ſhould not defend them: 


, 


ſed even our Saviour, he told them, that they knew not what Spirit they were of. 4 
3. Ir ſeems very r re? to the Power of almighty God; that he ſhould: need human 
Alſittance, and it is a leflening of the great Efteem that we onght to have for the Energy, 
Force, and Reaſonableneſs of the Chriſtian Religion, that it needs to be forced upon Men 
by Arms, as if it were not able to force its own Way; this Mahomet needed for his Cheats, 
but our bleſſed Saviour needs not for his divine Precepts, and therefore when Peter offer- 
ed to fight for him, our Saviour checked him, commanding him to put up his Sword, and 
to perſwade him the more effectually, he affures him, that all zhe/e who take the Sword, ſhalt 
peri by it, and, that his Kingdom was not of this World, and ſo he needed no ſuch world- 
Y Help, but if he pleaſed to call tor Legions of Angels, his omnipotent Father would fend 


And therefore when the Sons of Zebedee defired Fire from Heaven upon theſe who oppo- 


them, and ſure Angels are fitter and abler Inſtruments to carry on ſuch a Work of Refor- 


mation, than rebellious Regiments of Horſe and Dragoons. Which divine Argument ſerves 
alſo to refute the atheiſtical Doctrine of Buchanan and Oven, who would perſwade us, that 
our Saviour did only recommend to his Diſciples to flee from one City to another when 
they were perſecuted, "becauſe they then wanted Power to refilt ; for tho? they did want, 
et our Saviour could have, by Legions of Angels, defeated all the Powers upon Earth And 
ertullian in his Apology for the Chriſtians, infifts on their patient ſuffering under Perſecu · 
tion, tho? their Number were ſufficient to have reſiſ ter. | . 
4. Ou bleſſed Saviour e . Man's 8 would, in ſpite of Chriſtianity, 
prompt him to refiſt, he therefore did command by the Apoftle Paul, Rom. xiii. 1, 2. Let 
every Soul be ſubjeft to the higber Power, for there is uo Power but of God : the Powers thut 
be, are ordained of God, whoſoever therefore refifteth the Power, refteth the Ordinance of God 3 
and they that refiſt, _ receive to themſebves Damnation. In which Text it is very remark- by 
able, that the Apoltle . urges this Chriſtian Duty of Submiſſion, as being a, Mark of Man's 
immediate Pe upon God, and as that, which when contemned, brings eternal Dam- 
nation. And whereas it is pretended that this Text commands onlySubmiffion to Magiſtrates 
whilſt they act piouſly and virtuouffy, becauſe only in ſo far they are God's Vicegerents, 
t. diſcharges not Refiftanceto their ro Commands: It is anfwered, that the Text has 
o ſuch Limitation, and we matt havè ſo much Refſpect ta the Scripture, as to think, that 
if God Almighty had defigned'to allow ſuch an Oppoſttiths, he would have warranted it in 
as clear Terms as he commanded the Submiſſion ; and the Reaſon wh this Submiſſion 1s 
commanded, is not becauſe the Power is rightly uſed, but becauſe the Power is ordained of 
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even when abuſed;:for. when 2 8 ed Ku 
was obliged not to ſpeak evil of the Rulers. of his People, AA xxiii. 2. And if this Place 
of Scripture; and the Submiſſion therein commanded, were ſo to be. limited; we behoved 
likewiſe ſo to limit the fifth Commandment, and not to honour our Parents except when 
dee ane nor to obey them if they vex or trouble us: And St. Faul having written 
this Epiſtle to thoſe ho were then living under that monſtrous Emperor Caius, did clearly 
deſign; that the Chriſtian Religion was to be admired for commanding Subjects, not only ta 
obey good Princes; but even ſubmitting peaceably to Tyrants. And ſuitable io this Doct- 
rine are theſe Texts, xii. 9. Ve had Fathers of our Fleſh, who correctrd und chalintd us 
after iheir own Pleaſure, and we gave them Reverence; and leſt. we might think that Text 
rather a Narration than a Command, it is told us, I. Peter ii. 18. Servantr, be ſubject to your 
Mafters with all Fear, not only to the good and gentle, but alſo to the froward, for this is thinks 
worthy, if A Man for | Conſcience toward God do endure Grief. And Venſe 20. If. hben ye do 
ell, w_ ſuffer for it, ye take it patiently, this is acceptable to God, for. even hereunto werd 
re ˙ it e ner Rely Wohttc: . 
* Ov blefſed Saviour's Practice did likewiſe agree moſt admirably with his Precepts and 
Doctrine formerly inſiſted on; for though no Man ever was, or can be ſo much injured. as 
his bleſſed ſelt, nor could ever any defenſive. Arms have been fo juſt. as in his Quarrel, yet 
he wohld-not ſuffer a Sword to be drawn in it, and to diſcourage all Chriſtians from unn 
Arms, he told theſe who were offering to defend even himſelf with Arms; that who/orver = 
ſpoula ura the Sword, ſhould periſp by it; and it ſeems that God Almighty permitted Peter 
to draw his Sword at that Time, merely that we might ——_ that Occaſion be for ever deter- 
ted from defenſive Arms by this our Saviour's divine Example and Reaſoning == 
Px laſt Argument I ſhall adduce, ſhall be from that moſt Chriſtian Topick uſed by St. 
Paul, Rom. 3. 8. Ve ſbould not do ill that good muy come of it. 
Ap therefore fince Diſobedience to Magiſtrates, but much mote to rebel againſt them, 
is diſcharged both by the Laws of God and Men, this Diſobedience and Oppoſition can- 
not be juſtiſied by pretending that it is deſigned for reforming the Nation. And if it be 
anſwered, that this Oppoſition is not in it ſelf ill, becauſe the Deſign juſtifies it: It is ta this 
teplied, that if this Anſwer be ſufficient, then the former excellent Rule is of no Uſe ; tor 
when a Servant ſteals his Maſter's Money to give to the Poor, or a Son cuts his Father's 
"Throat, becauſe he is vicious, or when Jacques Clement ſtabbed Henry III. and Ravillac Hen- 
ry IV. they might have alledged the ſame in their own: Defence: Nor know we:aſurer Proof 
that any Thing is impious, or unlawful, than when the Laws of our Nation have diſcharged 
it as a great Crime, they being againſt, and contrary. to no politive Law of GOD, but ra- 
ther fuitable to the ſame, and owned as ſuch by Chriſtian Synods and Divines, and there being 
no Neceflity to enforce this going out of the Road. All which holds in this Caſe, nor can 
it be imagined, how reforming by Arms can be thought neceſſary, ſince GOD both can with- 
out a Miracle, turu the Hearts of Kings, inwhe/e Hands they are, as Rivers of Waters, and 
_ can ſend devont Men to influence Kingdoms, and ſhould not we rather ſuffer patiently as 
the primitive Chriſtians did, that his divine Majeſty may be by our Patience prevailed upon 
to retarm us now, a he did of old our Predeceſſors from Paganiſm, by our own Kings, in 
a regular Way, than upon every Notion of bigot and factious Ring- leaders overturn all Go- 
vernment, and Order, rend all Unity, and involve our native Country in Blood and Confu- 
ſion, and whilſt we are fighting for the Throne of Religion, loſe the true Efficacy: of Piety 
and Devotion? for what Uſe can there be of Patience, Huwility, Faith aud Hope, if we will 
reſently repair our ſelves, ſubmit to no Magiſtracy that differs from us, and believe that 
. hid encept hy us... ds ee eee ee e 
Tus Fathers alſo of the primitive Church have inculcated ſo much this Doctrine euer y 
where, both by their Doctrine and Practice, and both theſe are fo fully known, that I tha 
remit this Point to theſe learned Men who have fully handled it; only I muſt remember 
that excellent Paſſage of St. Ambrgſe, who, being commanded to deliver up his Church to tbe 
Arians, ſays, Voleus nunquam deſtram, coactus repugnore nou novi, dolere potero, flere putetog 
gemere potero adverſus arma, militet Gothos,  lachryme mee) mea arma futt, talia enim Juni 
muniments facerdotis; aliter nec debea nec pofſum refftere. Which Prayers and Tears are like- 
viſe called the only Arms ot the Church by the great Nazianz in his firſt Otation againſt Ju- 
ur and by St. Bernard in his 221 Epifile. But more of this is to be found, Tom. 2. Goncil: 
Calli⸗ Page 533. where it is fully proved, that all Subjects ought humbly and faithfully to obey 
8 "ower, ay being ordained by none but GOD, wich whom the wiſe Heathens agreg, 
E Maroellus (Tarit. L. 4. Hiſt.) 8 good Princes, but obeyed bad ones; and Taritus = 
Digs Panegyrick to Trojun, confeſſes that the Gods had beſtowed on the Emperor the ſole 
olaJof.all: Things leaving nothing to Subjects, ſave the Honout of Obedience: But he- 
| theſe of that Ferſwaſion will believe better Calvin than the Fathers, I have taken Pains 
P conſider in him theſe few Paſſages, cap. 20. L. 4. Inſtitut. $ 27. Aſumptum in regiam maje- 
es „ atem 
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atem violare nefas eſt, nunquam nobis. ſeditigſs ih; copitationes in mentem veniant, trafland.... 
e pro 'meritis regem, J 29. perſonam ſuftinent ave} ure Domini, cui inviolabilem — | 
pt impreſſit & inſculpſit, . 31.\privatis homitibus nullum aliud quam parendi & patiendj da. 
tum eff mandatum. And all this Chapter doth ſo learnedly and jndicially impugn this. Do- 
arine, that it is a Wonder why Calviniſis ſhould differ from Calvin. 1" | 
I know that to this it may be anſwered, that the ſame Calvin does qualifie his own Words 
which I have cited, with this following Caution, /i qui ſunt ( faith he) popularer magiftratu; 
ad moderandam regum libidinem conflituti (quales olim erant qui Lacedzmoniis regibus oppo; 
erant ephori, & qua etiam forte 2 (at nunc res — — in faguli regns ire, 
ordines, quum primarios conventus peragunt ) adeo illos ferocienti 2 vs licentie pro officio in. 
tercedere non veto, ut fi regibus impotenter graſſantibus, & humili plebeculs inſultantibus congz.. 
veant, eorum diſſimulationem nefaria Perf non carere afirmem, quia populi libertatem, cu 
fe tutores Dei ordinatione poſitos norunt, fraudulenter produn t 
To which m 4 that theſe Words muſt be ſo conſtructed, as that they may not be 
inconſiſtent with his former clear and orthodox Doctrine of npt reſiſting ſupreme Powem, 
the former being his poſitive Doctrine, and this but a ſupervenient Caution, and they do ve- 
ry well conſiſt; for though Calvin be very clear, that _ cannot be reſiſted, yet he thinks 
that this is only to be meant of thoſe Kings who have no Superiers-to check them by Law, 
as the Kings of the Lacedemonians had, who by the fundamental Conſtitution of their Mo- 
1 have been called to an Account by the Ephori, and ſo in eſtect were only ti. 
tular Kings, or of ſuch Monarchs as had only a co-ordinate Power with the States of their own 
Kingdom, and even in theſe Caſes he does not ed. aſſert, that theſe Monarchs may be 
reſiſted, but does _ doubt whether, if there be any ſuch ſuperior or co-ordinate 1 rate 
repreſenting the People, they __y not reſtrain the Rage and Licentiouſneſs of their Kings: 
But that Caution does not at all concern the jus regni apuu Scotos, becauſe this cannot be 
ſaid of the Kings of Great Britain, ſince the States of Parliament are only called by the King, 
and derive their Authority from him, and the legiſlative Power is ſolely in the King; the States 
of Parliament being only Conſenters, he and not they can only make Peace and War, and grant 
Remiſſions, and againſt him and not them Treaſon only is committed, and the Law Books of 

| both Nations do affirm, that the King is Supreme, and conſequently even according to Calvins 
Doctrine, neither his People, nor any of their Repreſentatives, can juſtly oppoſe, and much 

0 d (2 3 3G nie, 

Il know that Grotius is, by the Republicans and the Fanaticks, oft-times cited to defend 
this their Doctrine of oppoling Princes; but though his Teſtimony might be juſtly rejected, 
as being himſelf born under a Commonwealth, yet he is moſt impudently cited, for he, L. I. 

cap. 4. poſitively lay down as a general and undoubted Rule, that Aummum imperium te- 
nentibus refiſti non poteft, thoſe who have the ſupreme Power cannot lawfully be ręſſted; which 
Rule he founds upon the Principles of Reaſon, the Authority of Scripture, and the Practice 
of the primitive Church; and thongh he limits the ſame thereafter by ſome Exceptions. vet 
it will eaſily appear, that theſe Exceptions extend not at all to our Cafe. WW; 
| Fox the firſt relates only to ſuch Kings as have recti ved their Power with expreſs Con! 
4 dition, that they may be tried by other Magiſtrates _ i 
| Tus ſecond to ſuch as have voluntarily reſigned their Empire, as Charles V. did, and ſo 
4 the one may be oppoſed, becauſe my were only titular *Kings, and the other becauſe they 
teft off to be Kings, and conſequently we are concerned in neither of theſe Caſes. 
Pr third Limitation is only in the - Caſe where he who was truly a King, has alienated 
his Kingdom to Strangers: In which Caſe Grotius does contend, that Subjects may refuſeto 
j | obey, becauſe he ceaſeth to be their King; but as this is not our Caſe, ſo even in that Caſe 
=  Grotius is very clear, that if this Alienation be made by an hereditary Monareh, the Aliens 
3 tion is null, as being done in Prejudice of the lawful Succeſſor, but he ddes not at all aſſert, 
that the Monarch may be thereupon depoſed by his Peophe.  ___ _ 
Tux fourth relates only. toſuch Kings as, from a Hatred to their Country, deſign its De- 
ſtruction and utter Ruin, but as he confeffeth. himſelf, id vix accidere poteſt in rege ment 
compute, and conſequently can take only place in a mad Man, in which Caſe all Laws allow | 
the Kingdom to be ruled by Governors and Adminiſtrators in the King's Name, if the 

"Madneſs be natural, and a total Deprivation of Senſe ;-but if by Madneſs be meant a mo- 

ral Madneſs, and Deſign to ruine the Kingdom and the Subjects, as was, and is moſt impiouſly | 
pretended againſt King Charles L and King Charles Il. the beſt and moſi reaſonable of Kings, 

then Oppoſition in ſuch Caſes is not at all warranted by Grotizs,- who ſpeaks only of a pay 

| Naas and natural Madneſs, for elſe every Thing that diſpleaſeth the People ſhould be cal 4 
adneſs, and fo the Exception ſhould not limit, but overturn the general Rule, and * 

arm all Subjects to rebel againſt their Princes and make them the ſovereign Judges * 
Caſes. Which is inconſiſtent with Grotiz/'s own Doctrine, and is excellently refuted by h 
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of theſe Opinions Time-ſervers only. 'And:Groxovius, a violent Republican and Fanatick, tax- 
es him extromelyfor/ityin his Obſervations upon that fourth Chapter, whoſe Arguments ad- 
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to ſuch and ſuch Conditions, ſo as that if they fail in them, they: 
Tur fixth relates only to Kingdoms, where:the Power is eg 
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vation to them to refit zn ſuch and ſuch Caſes, and fois almoſt the ſame wien the nein, and 
all theſe three differ little from the firſt, And with: Grotdgr's: 

this, that they Ats not ee ee from his own Rule, for che Rule being only, 
that fupceme Powers cannot be | * d 6 : 
not be cautioned by an Exception, ſince they did not fall under the Rule. But neither 
of theft Caſes extend to us, ſince our King is, by the Ads of Parliament formerly cited, de- 
claredt to be Supreme over all Perſons, and in all Cauſes; nor made our Predeceſfors.anyfuch 
expteſs Reſet V ations at the firſt Eregion of the Monarchy, and conſequently, by Grotiufs 
own poſitive Doctrine, cannot be reſiſted: And ſo far is Grotiu an Enemy to ſuch fanati- 
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+ ſeventh is in caſe che King was at firſt inveſled by the People; wich e 


good Leave, they err allg in 
reſiſted, theſe Powers are not. ſupreme, and they needed 


iſtance, upon the Frerener of Liberty and Religion, that gun, 6, he calk the Authors | 


againft Gran, 4 hall anſwer amongſt the other Objectionagmam | 
s firſt Argument why it ſhould be law ful to reſiſt the ſupreme ate in de- 


elf againft Turks and 4 who would endeavour to force him to comply with their 


Impieties: But to this it is an 


wered, chat Reſiſtance to Superiors is expreſly diſcharged by 


no Subjection nor Allegiance 3 and it may be as well argued that becauſe one private Man 
may beat another who offers to ſtrike him, that therefore a Child may beat his Parent, or a 


other Duties Which are to laſt for ever, ſuch as Submiſſion to Patents and Makers, and this 


9 4 


cap. 


a re- 


aking Reſiſtance, was only the 


n their immoderate' A 


- 


e 
* ” ” N . 5 1 * 
4 4 * * 
N of « * a 
. ; * " 4 * 1 
- = » - . " 
1 * p * P ' * 4 K 1 L W. 
4 I 8 wa 
* — 3 "Ix 

oy * * - 1 1 


. 


- 4 " ; „ wn * * Tr * 5 
Fe : * 1 * % ; ' * n , 
* 4 4 * x 8 81 1 A : 6. 
8 , & 8 2 ** 1 2 . 4 of Lk, F ö A f L - 
* 1 * by 4 4 * - * 1 — oo 
: ; — * 4 * 
* N F - j = * , 7 * X 
1 a FF 1 $ "FR. : i  - * ; "> 1 
. 0 * a 3 4 2 ; . 3 : 8 5 * . SA 
' * F x p as . . 8 , | 4 5 . 
— = * 9 x F 4 >. We be 1 f 7 ö o „ * F o . 
p N * 4 1 1 „ 5 J * . 1 : J * 133 5 A f 
4 . | 3 «2 * 8 ite 
* { b, = * 1 4 0 b ” 9 
« 4 * ' , a”. * , | ; », 
* , 1 YR Des RY ME A. 364 ö 1 4 3 ” 0 : 
— — — — . 4 
$ 4 * ** 


* 3 . 
6 a 
N L 2 : 
- 


# 
ji 
J 


— — 


or 


61 IT. 

5 | * | .. 

/ A 
f 3 1 X 

as — 8 * 


| Mittoun alſo pretends; but fince the expreſs Command of Seripture is founded upon ſach 
clear Reaſon; and ſince (as Grotizs well obſerves) the Practice. of the primitive Chile 
Who lived ſo near the Age where in theſe Scriptures were penned, is the - beſt Interpreter of 
the Scripture, it is horrid Impiety to make thoſe bleſſed Martyrs" paſs for vain H pocrites 
and diſtracted Self-murderers, and it becomes ns with holy Reverence to ĩmitate thoſe whom 
me ChiiſiianChorch bas everagmireds) lll We SIP I 
Tus fourth Shift is, that the Proteſtant Churches have been reformed by ſack Inſurre- 
Cions as theſe, contrary to the royal Authority: But this is 1 dy the learned 
Henry Mare in his divine 3 and by du Moulin in hisPhilanax Anglicus, where like. 
wiſe are to be found the _ eſtimonies of Proteftant Churches, and Proteſtant' Divine. 
condemning poſitively the taking up ot Arms againſt the ſovereign Power, even for the 
Defence of Religion; and the very Presbyterian en of Faith at Weftminſeer, is fo poli- 
tive as to this Point, that the Presbyterians themſelves can never anſwer it. The Sum of 
which Anſwer is, that the King of Spain coming by Marriage in place of the Duke of Bur- 
gundy, the ſaid King of Spain could pretend to no more Power than they had, nor could the 
Houle of Burgundy pretend to any more Power by marrying the Heirs of the Counts of the 
ſeveral Provinces, than theſe Counts had over their Provinces; and therefore, ſinc e none 
of theſe were Sovereigns over their Provinces, the Provinces might have reſiſted the King of 
in when he oppreſſed them, and e e that Reſiſtance cannot defend ſuch as re- 

iſt ſupreme. Powers upon pretence of Religion, Grotius de Antiq. Reipub. Batav, Cap. 
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iT xx Oppoſition made by the Proteſtants in France, was not occaſioned by Religion, but 


upon a _Quarrel betwixt the Princes of the Blood: and the Houſe of Guiſe in the Minority 
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of Fhancis II. and is defended moſt excellently by King James himſelf, not to have been 


# 
# 


Rebellion, in his Defence of the Right of Kings, page 114. 
Tus Oppoſition made by the Princes of Germany tothe Emperor, was founded upon the 
| Inherent Right in the Princes by the golden Charter of the 8 And Luther himſelf 
declared, that mdgiſtratui non erat refiſtendum, and has written a Book to that Purpoſe ; nor 
would he engage in the 8 for defenſive Arms at Smalcald, until the Lawiers dec - 
red that that Reſiſtance was lawful by the Laws of the Empire. Vide Slydan, Hit. Lib. 8. 
Tur War that aroſe in Switzerland, was not occaſioned by Religion, for the Reforma- 
tion was once eſtabliſhed with the Conſent of the Magiſtrate : And the Eruption that was 
made by other Cantons upon the reformed Cantons, eleven Years after that Eſtabliſhment, Vide 
| Slydan, anno 1522. Nor was it Calvin who baniſhed the Prince and Biſhop of Geneva, for he 
fled eight Months before upon the detecting of a Conſpiracy, by which that Biſhop was to 
deliver over the Liberties of that City to the Duke of Savoy, and for which his Secretary 
was hanged, Vide Turretin, annal. reformationis, anno 15 29. And albeit thoſe who reformed 
in Scotland, in the Reign of Queen Mary, mag” Authority from the King, yet they were 
certainly Rebels, and are condemned by Rivet, a fimous Proteſtant Divine, who alfo inveighs . 
_ bitterly againſt this Principle, Cafig. Mot. in Epift. ad Balſac. cap. 13. num. 14. ſub fe 
nem. 2 | Aunt e ß 7 1 pt 0 
Fox all which I obſerve, #rf, that all the Proteftant Divines, by making Apologies for 
ſuch of their Profeſſion as have riſen in Arms againſt ſupreme Powers, muſt be thereby con- 


cluded to be aſhamed of the Principle. 2. Immediately upon the quieting thoſe Rebellions, 


all the Proteſtant Churches have, in their Confeſſions of Faith, declared their Abhorrence of 
that Principle, which being the Product of Conviction and Experience, joyned with Duty, 
muſt be the moſt judicious and fincere Teſtimony of all others. 3. All theſe Rebellions 
have been occaſioned by a Miſtake in point of Law, and not in point of Religion; for the 
Divines, as I have related, have been abuſed by the Lawiers ; and therefore, fince in the 

Iſle of Britain, the Laws of both Kingdoms have declared the riſing in Arms againſt the 
| King, to be Treaſon, albeit for the Defence of Religion, it neceſſarily follows, that this muſt 
be unlawfalin point of Conſcience in this Kingdom. 4. Though good Things may be oc- 
caſioned by a Rebellion, yet that does rr" a Rebellion; for thongh Jeroboam was allowed 
by God to riſe againſt Rehoboam, yet God Almighty himſelf calls his Revolt Rebellion, I. Kings 


E LT ay „ F 


xli. 19. and II. Chron, x. 19. And it is obſervable, that after this Revolt there was but one 


good King amongſt all the rebellious Kings of 1/-ael, whereas amongſt the Kings of Judab, wo 
were lawful Kings, there was but one or two who were any wiſe. impious, ſo far does God 
bleſs a lavweſhl-Succaſſons. NV ̃½mT PI REST Wee 88 
Sou alſo ule, as a Shift againſt this orthodox Doctrine, that the Reaſon why the primi- 
tive Chriſtians did not oppoſe their Emperors in the Defence of the Chriitian Religion, 
was, becauſe they had not been ſecured at that Time in the Exerciſe of their Religion by 
the Laws of the Empire; and therefore the Practice of thoſe Chriſtians can be no Argument 
why we may not now riſe to defend the orthodox Religion, fince it is now eſtabliſhed 
Law. But this ObjeQion is fully anſwered by that great Antiquary Samuel Petit. diatr 2 
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zure Drincipum edidis ecclets queſito, where he clearly proves, that they were actually ſecured 
| 15 15 Tate of the e eee the Days of the erer Tiberius, and dowuward; and yet 
they would not riſe in Arms though they were perſecuted under theſe ſame Emperors, be 
cauſe the Word of God and the Chriſtian Religion did command Obedience under Prſecus 

tion, and diſcharged Reſiſtance and taking up of Armſm . 
Pur Examples adduced by our Republicans, of the Revolt of Libnab, Il. Cbron. i. 41: and 
from Feroboam, becauſe he had forſaken the Lord God of his Fathers, and of the ten Tribes 

from Re boboam becauſe of Reboboam his Oppreſſion, I. Kings xii. prove not all the Lawtul- * 

nels of the Subjects Defection from their Kings, becauſe theſe Defections are only narrated 15 

but not allowed in Scripture, and are recorded rather as Inſtances of God's Vengeance tips | | 
on the Wickedneſs of theſe Princes, than as Examples jultified in theſe Revolters, and td 
be followed by ſuch as read the ſacred Hiſtory; in which when Examples are propoſed by 

tze Spirit of God for our Imitation, they are till honoured with the divine Approbation. 

And I hope my Readers will ſtill remember, that I defign this Treatiſe to cticourags 
Princes. to Wickednelſs by Impunity, but only to difconrage Subjects from daring to be he 
g Tux great Efteem which the great Biſhop Uſber has juſtly, eben among Republicatis and 
Fanaticks, for Learning and Devotion, has prevailed with me to ſet down two ObjeQi- 
ons uſed by him, with his pious Anſwers thereto. The u is, Suppoſe ( ſay they ) the King; 
or civil Magiftrate ſhould command us to worſhip the Deuil, would you wiſh us here to luy 9 

don our Heads upon the Block, and not to repel the Violence of ſuch a Mijcreant to the ut- 

moſt of our Power ; and if not, hat would become of. God's Church, and his Religzon? To 

which the holy Man anſwers, that even twhen the Worſhip of the Devil was commanded by 
the. cruel Edits of perſecuting Emperors, the Chriſtianf never took up Arms againſt them, but 
 wſed fervent Prayers as their "w_ Refuge. And St. Peter animates them to this patient Suffe- 
| ring, I. Peter iv. 12, 13. Beloved, think it not frange concerning the fiery Trial; but rejohce in 
at much as ye are PTartakers of Chriff s Sufferings. But let none of you ſuffer as a ee 
or -4 Thief, or a an evil Doer, or as a bufee Body in other Mens Matters, By which laſt 
Words, if I durſt add to ſo great an Author as Biſhop Ther, the Apoſtle ſeems exp elly 
to me to have obviated the dreadful Doctrine of riſing in Arms upon the Pretext of Reli- 

jon, and the killing ſuch as differ from them; which if the Chriſtians did allow, they bes 

ax to paſs for Murderers, and to diſcharge them to meddle in Matters of Government 

upon this Pretext, becauſe then they behoved to ſuffer juſtly as buſie Bodies. Arid here 

Bihop Yer does moſt appoſitely cite St. Auguſtint in £/al. 149. The World raged, the Lion 

' lifted himfelf up againſt the Lamb, but the Lamb was. full. fironger than the Lion: The Lion 
ua overcome by ſhewing Cruelty, the Lamb did overcome by ſuffering. And St. Jerome, Epi 25 
61, By ſhedding of Blood and by ſuffering, rather than doing Injuries, was the Church of Chraſt 

at firſt founded, it grew by Terjecutions, and was crowned by Martyr dom. 

Tu ſecond Objection is, if Mens Hands be thus tied, no Man's Eſtate can be ſecare, 

nay, the whole Frame of the Commonwealth would be in danger to be ſubverted, arid ut- 

telſy ruined. | To which he anſwers, that the Ground of this ObjeQion is exceeditig faulty, 

and inconſiſtent with the Rules of Humanity and Divinity; of Humanity, becauſe this would im- 

power private Perſons to judge, and ſo ſhould confound all Order, and invite all Men to oppoſe 

Authority, and make Subjects Accuſers, Judges, and Executioners too, and that in their own 
Cauſe, againſt their own Sovereign; and againft Divinity, becauſe it is contrary to the > 

Seriptures and Fathers, who command Submiffion, Humility, and Patience Rex ,/ no- e 

centem punit, cede juſtitiæ, fi innocentem, cede fortune, Seneca de Fur. Lib. 2. Cap. 30. If the 

| King puniſh thee when thou art guilty, ſuhggt to Juſtice ; if when thou art innocent, ſub- 

mit to Fortune: And if a Heathen could h ind uced by his Virtue to ſubmit to blind For- 
tune, how much more ought a Chriſtian to be prevailed upon by Devotion, to ſubmit to 
the al- ſeeing Providence of the moſt wiſe God, who maketh all Things to work joyntly for 
vg to them that love him! And as St. ee piouſly adviſeth, Princes are to be ſuffered 

1 : E that in the Exerciſe of their Tatience; temporal Things may be born, and exter- 

Tur Inftance of King 3 III. being puniſhed by his Subjects, is ſo far from being an 

Argument able to juſtify Subjects riſing in Arms againſt their King, that this Part of our 

Hittory ſhould for ever cohvince all honeſt Men of the "Dangers that attend defenfive Arms, 

For this excellent Prince was ſo far from being one of theſe Tyrants againſt whom de- 
ienfive Arms are only confeſt to be juſt, that few Princes were more meek and careful of 
his Subjects: But becauſe he employed ſuch as himnſelf had raifed, finding that the Nobility 
had too often been inſolent Servants to their Prince, and ſevere Task-maſters to the People? 
the Nobility thinking more upon this imaginary Neglect, than their own Duty, did from 

Combinations Proceed to Arms, and rejecting all Conditions of Peace, they were at laſt 

curled with a Victory, in which this gentle Prince was murdered whilſt he ſought to ſave 

his ſacred. Life in a deſerted Mill; b y 10 ODE ſee that theſe defenſive Arms ſo 1 51 
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if they be allowed, the beſt of Princes will ever fall by tbhemn. 

Aux d as to the Add 14. Parl.4. Famer IV. whereby it is pretended, that the oppoſing, and eyen e 
killing Kin 3 III in Battle, is juſtiſied, and which Act was never repelled: It is anſwered, 
1. That this Statute was made by the ſame Rebels who had v Log ed their lawful Prince, and ſo wa 
rather a continuing of their Rebellion, than a Juſtification of it. 2. That abominable Stat ute pro. 
ceeds on the Precept of King Jamer IIl's. calling in the Engliſh,and deſigning to enſlave the King. 

dom to Foreigners, which was not proved as it ought to have been, tho the Pretext had TIA 

legal, asit was neither legal nor true inthe leaſt Circumſtance; and the Noblemen and Barons are 
condemned without Hing cited or heard, tho the AQ be not a Statute but a Verdict, fo un. 
juſt are all Rebels, who are forced to maintain one Crime by another; 3. In the new Col. 
legion of our Statutès made by King Kenneth, and authorized in many ſubſequent Parjja. 
ments, the dreadfal and treaſonable Act is not inſert, which was the beſt Way to reſcing 
it, becauſe it was thought a Reproach to the Nation to have ay formal Law made to re. 
ſeind the Statute, which behoved to preſerve its Memory in annulling its Authority. 4. Man 
Statutes ſince that Time are made, declaring the rifing in Arms againſt the King and by 
Authority, upon any Pretext whatſoever, to be Treaſon, and . reſcinding all Ads 
and Statutes to the contrary, as rebellious and treaſonable, and there needed no more 
poſitive Statutes to reſcind that rebellious and. treaſonable Combination rather than Lay, 
As to the 44 48, 6 Parl. Jameſ II. from which it is urged, that becauſe that AR declares 
it Treaſon to aſſault Caſtles, and Places where the King's Perfon e to be, with- 
out the Conſent of the three Eſtates; and that it is therefore lawfuf to aſſault the ſame 
with the Conſent of the three Eſtates, and conſequently to riſe in Arms with the Conſent 
of the three Eſtates, is no Treaſon: It is anſwered, that it being but too ordinary in the 

Minority of our Kings to have great Factions amongſt the Nobility ( which ſhews alſo the 

Danger of placing the ſupreme Power in the proceres regni) one of the Factions ordinarily 

either having made the young King Priſoner, or ufing to aſſault the Caſtle where he was 

_ preſerved; it was therefore moſt wiſely declared by this Statute, that to 15 Hands uon 

the K 


hallowed in our late Debates; are but the Militia of Pride, Vanity, and Ambition, and that 


King's Per ſon violently, what Age the King be of, young or old, or to aſſail Caſtles, or Places 
where 1 King's Per/on ſhalt happen to be, with the Conſens of the 1 — ates, ſpall be 
puniſbed as Treaſon, that is to ſay, that ſo great Reſpect was to be had to his ſac red Perſon, 
that no Violence was to be offered to the Place where he was, until the ſame was allowed 
by the three Eſtates. But in all the former Laws, as well as thoſe made in our Age, it is 
Mill declared Treaſon to rebel againſt the King's Perſon, or to refuſe to aſſiſt him without 
adding, except the ſame be done by the three Eflates, which ſhews that there is nothing deſign- 
ed in this AQ in favours of their Authority; and. that this King was Minor the Time of 
this AQ, and that he had great Troubles in his Youth, is very clear from the ſhort Charatters 
given of our Kings by Skeye, in the End of our As of Parliament. 
_ Ir will, I hope, eaſily appear by the Balance of theſe Arguments, that at leaſt the muni- 
cipal Laws of our Nation, which puniſh defenfive Arms as Treaſon, ſhould be obeyed by out 
Countrymen, ſince, as I have oft inculcated, the Laws of any Nation ſhould ftill be obeyed, 
except where they are inconſiſtent with the Word of God; and the moſt that the moſt vio- 
lent Republicans alive can ſay upon this Subject, is, that the Caſe may be debated by pro- 
bable Arguments, and that neither of the Poſitions want their Inconveniencies, ſo that in 
this, as in all other Debates, the Law of each Nation is the beſt Judge to decide ſuch Con- 
troverſies, and therefore ſuch-as maintain theſe Principles, atter ſo many poſitive and reite - 
rated Laws, are obliged, for preſerying the Peace of human Society, and the Order which 
God has eſtabliſht, to remove from Places N they cannot obey, for they will always find 
ſome Place where the Goyernment will pleaſe chem, and better they be diſquieted, than the 
Sovernment of the whole World ſhould be diſturbed, but if they will ſtay and oppoſe the 
Government, it muſt be excuſed to execute thoſe who would deftroy it. 
Haix thus glanced only at Anſwers fo theſe Objections, becauſe I think the Object. 
ons rather ſhining than ſtrong, I ſhall ſam up this Debate with theſe Reflektions. 1. Buchanan 
and our republican. Authors, debate all theſe Grounds, as if we, were yet to form the Go- 
vernment under which we were to live, whereas we live under, and are ſworn to a Me- 
narchy fixt by Law and Conſent, Time out of Mind, and the Levellers may as well urge that 
no Nobleman ſhould be dignified, nor no Gentleman enriched Above a Man of good Senſe, 
and Tenants may argue that it is not reaſonable, that they bearing God's Image as well 4s 
the Maſter, ſhould toil to feed their Luſts;+thus Reaſon may be diſtorted, and we call that 
Reaſon and Providence which pleaſes us beſ t. „ 
2. Mosr of their Citations and Authorities, ate the Sentiments of theſe Greeks and Re | 
man who lived under Commonwealths, and fo magnified their Country in Oppoſition to 
- -Uſarpers, whereas our King is the Father of our Country, and whatever they ſaid of their 
Country, we ſhould fay of him, and therefore theſe Citations concern us no more than te 
Law of England binds Scotſmen; they praiſe their own Children and Servants for their Faith: 
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Review of the continued civil Wars betwixt” $yi/s and Marius, Ceſar and Pompey, without 
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P A G E 209. ibid. For at the very Moment of the expiring of the King reigning, the 
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alter or divert the ſaid Succeſſon, without involving the 
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HE fourth Concluſion to be cleared, was, that neither the People, nor Parl. 
a ments of this Kingdom, could feclude the lineal Succeſſor, or could raiſe 
to the Throne any other of the ſame royal Line 
Pon clearing whereof, I ſhall, according to my former Method, Af 
clear what is our poſitive Law in this Caſe. Secondiy. I ſhall ſhew that 
s this our Law is founded upon excellent Reaſon; and 1%ʃj, I ſhall anſwer 
As to the firſt, it is, by the ſecond Act of our laſt Parliament, acknowledged 
that the Kings of this Realm deriving their royal Power from God Almighty alone, do lineal) 
Succeed thereto, according to the known Degrees of Proximity in Blood, which cannot be mer 
rupted, ſuſpended or diverted by any Act or Statute NN and that none can attemp! to 
fo wh ubjeFtsof this Kingdom inPerjury and 
Rebellion, and without expoſe them to all the fatal and dreadful Conſequences of a civil War , 
DO THEREFORE, from a hearty and ſincere Senſe of their Duty, recognize, acknowledge an 


3 


declare that the Right to the imperial Crown of this Realm, is by the inherent Right and t 


Nature of Monarchy, as well as by the fundamental and unalterable Laws of this Realm, trau 
mitted and devolved by a lineal Succeſſion, according to the Proximity of Blood : And that po 
the Death of the King or Queen, who attually reigns, the Subjets of this Kingdom are 275 
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by Law, Duty and Allegiance, to obey the next immediate and lawful Heir, either Male or Fe- 
male, upon whom the 5 and Adminiſtration of the Government it-inmeazately devotued ; ard 
that no Difference in Religion, nor no Law, nor Att of Parliament; made, or to be made, can al- 

tr or divert the Right o , 
| Heirs, according ro the 


TH by? . dl | 5 3 
SO VEREIN LORD, with Advice and Confer JJ doth  —+, | 
declare 2 is high | Treaſon in any of the Subjetts of this 1 ingdom, by Writing, rams „„ rt | 


Cucceffron, or the debarring the next lawful Succeſſor from the immediate, attual,” 


: o I 


fration of the Government, conform to the Laws of the Kingdom's and that all ſuch At. 


| 9 as Traitors, but containing in it a Deeiſion of this Point 
nt, as the . of the Nation, and an Acknowledgment by them 
x the Repreſentatives of the People and Nation, there can'be-no Place for queſtioning a 
Point which they have placed beyond all Controverſy, eſpecially ſeeing it paſt ſo unanimouſs 
ly, that there was not only no Vote given, but even no Argument proponed againitit: And 
the only Doubt moved about it, was, whether any Act of Parliament, or Acknowledgment + 
was neceffary in a Point which was in it {elf ſo uncontroverted, and which all who were 
not deſperate'Fanaticks, did.conclude to be ſo in this Nation, even after they had heard all 
the Arguments that were uſed, and the Pamphlers that were written againſt it, in our neigh» 
bour ingdom. . | 3 | of 5 „ 8 . 5 7 ON -þ 82 of 5 . af | F 9 
Bux becauſeſo much Noiſe has been made about this Queſtion, and that blind Bigotrÿ 
leads ſome, and humorous Faction draws others out of the common Road, I conceive it will 
be fit to femember my Reader ot theſe following Reaſons, which will, I hope, clear, that as this 
isour preſent poſitive Law, fo it is eftabliſhed upon the fundamental Conftitation of out 
Government, upon our old Laws, upon the Lawsof God, of Nature, of Nations, and parti 
clay e the coll Law ou ney f RI ,.." 
As to the fundamental Conſtitution of our Government, I did formerly remark, that our 
Hiſtorians tell us, that the Scots did fwear Allegiance to Fergus, who was the firſt of our 
Kings, and to his Heirs ; and that they ſhould never obey any other but his royal Race: 
Which Oath does, in Law and Reaſon, bind them to obey the lineal Succeſſor according 
to the Proximity of Blood; for an indefinite Obligation to obey the Blood Royal, muſt be in- 
terpreted according to the Proximity in Blood, except the Swearers had reſerved tothemſelves _ 
a Power to chooſe any of the royal Family whom they pleaſed, which is ſo true, that in Lax 
an Obligation granted to any Man, does in the Conftruction of Law acereſce to his Heirs, 
. though they be not exprelſt, qui ſibi providet & heredibus. Provide mand Boet hius tells us, 
that after King Fergus Death, the Scots finding their new Kingdom infeſtea with Wars, un- 
der the powerful Influence of Pi&;, Romans, and Britons, they refuſed notwithſtanding to 
prefer the next of the royal Race, who was of perfect Age, and a Man of great Merit, to the 
Son of King Fergus, though an Infant; which certainly in Reaſon they would have done, 
if they had not been tied to the lineal Sneceſlor : But left the Kingdom ſhould be:prejadg- 
ed during the Minority, they enacted, that for the future, the next of the Blood Royal ſhould 
| always in the Minority of our Kings adminiſtrate as Kings, till the true Heir were of per- 
fect Age. But this does not prove, as Buchanan pretends, that the People had Power to ad- 
vance to the Throne any of the royal Race whom they judged moſt Kit, for common Senſe 
may tell us, that was not to Chooſe a King, but a Vice-roy, or a Regent; for though, to give 
him the more Authority, and fo to enable him the more to curb Factions, and oppoſe 5 3 


m | | enable him the more to curb. l "SE 
mies, he was called King, yet he was but rex | det commiſſarius, being obliged to reſtore It to 

; the true Heir, and ſo governed only in his Vice, and conſequently was only his Vice-roy., 

F Bor becauſe the Uncles, and next Heirs being once admitted to this jidercommiſſary Title, 


were unwilling to reſtore the Crown to their Nephews, and ſometimes murdered them, and 
oft- times raiſed Factions againſt them, therefore the People abhorring theſe Impie ties, and 

. weary of the Diſtractions and Diviſions which they, occalioned, begged from King Kenneth 

I. that theſe following Laws might de m . 

a I. Tu Ar upon the King's Death the next Heir, of whatſoever Age, ſhould ſucceet. 

0 2. TAI Grandchild, either by Son or Daughter, ſhould be preferred  - | +. 

g 3. Txar till the King arrived at 14 Years of Age, ſome wiſe Man ſhould be chooſed to 

n govern, after which the King ſhould enter to the free Adminiſtration, and, according to 

J this Conſtitution, ſome fit Perſon. has ſtill been chooſed Regent in the King's Minority, 

N js hong 7 aki to the Proximity of Blood, and our Kings have been oftentimes crowned in 

d I Conformity alſo to theſe Principles, all the Acknowledgments made to our Kings, run 

- Rill in Favours of the King and his Heirs; as in the 1 4d, Parl. 18. Famer VI, and the 
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2, 3, 4 Act, Parl. 1. Charles II. and by our Oath of Allegiance, we are bound to beat fa: 
ful and true Allegiance to his Majeſty, his Heirs and lawful Succeſfors z which Word . 
Ful is inſert to cut off the Pretexts of ſuch as ſhould not ſucceed by Law, and the inſolent 
Arbitrarineſs of ſuch as denz but Subjects themſelves, think they may chooſe their Kin 
vid, 44 1. Parl. 21. Janes Vl. | Rk: + ws 
Law of GOD, is clear by Numb. xxvii. 9 and 10 If a Man hath ud Son or Daughter, hy 
Inheritance ſhall deſcend upon his Brot her; by Numb. xxxvi. where GOD himſelf decides in 


to the Brothers, St. Pall likewiſe concludes, Rom. viii. I Sons then Zeirs, looking upon tha 
as a neceſſary Conſequence, which if it do not neceſſarily hold, or can be any way dif. 


Chron. xxii. 1. was made King (though the youngeſt) in his Father's ſtead, becauſe, fi 
the Text, the Arabians had ſlain all the 1 which clearly ſhews, that by the Law of 800 
he could not have ſucceeded, if the eldeft had been alive. We hear likewiſe in Scripture 
G00 oft telling, By me Kings reign 3 and when he gives a Kingdom to any, as to Abraban 
David, &c. he giv: it to them and their Poſterity. © En ks f 


accounted to flow from the Law of Nature, which ny Man finds grafted in his own 
Heart, and which is obeyed without any other Law, and fo 
can give another diſtinct Reaſon; all which hold in this Cafe, for who doubts when he heart 


no poſitive Law, nor does any Man enquire for a farther Reaſon, being ſatisfied therein by 
the Principles of his own Heart: And from this Ground it is, that though a remoter Kin? 


rio naturalis, quaſi lex quedam tacita, liberis parentum bereditatem adjecerit, veluti aa debitam 
 Fucceſſionem eos vocando, propter quod ſuorum bæredum nomen eis indultum et, adeo ut ne a pu- 
rentibus quidem ab ea ſucceſſione amoveri poſſint, & & emancipat. Inſtitut. de hered, que ab in- 


 teges, & contra jus civile permittit. Which Text ſhews likewiſe, that this Right of Nature 


Where the Husbandmen, who can be preſumed to underſtand nothing but the Law of 
Nor does this hold only in the Succeſſion of Children, or the direct Line, but in the eollate- 


rali equitate motus, omnibus cognatis permit ttt bonorum poſſeſronem quos ſanguinis ratio ves 
ad hereditatem, Vid, L. 1. ¶ de grad. & L. 1.5 hoc autem, J. de bonor. pofſeſ; And theſe who 


on of an elder Brother. | 


old or new, we will find that wherever the Monarchy was not elective, the Degrees of Suc- 
ceſſion were there exactly obſerved. And Bodinus de republ. Lib. 6. cap. 5, aſſerts, that ordo 


Pope Innocent in 5 
veri non potęſt ne fi 
Right of Blood can be taken away by no poſitive Law or Statute, L. jura ſanguinis, J. de 


Six 2 then this Right is founded upon the Law ef God, of Nature, and of Nations, it 


Act of Parliament has juſtly obſerved. 
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Tuer this Right of Succeſſion, according to the Proximity of Blood, is founded on the 


Favours of the Daughters of Zelophe had, telling us it was a juſt Thing, they ſhould have the 
Inheritance of their Father, and ordains that if there were no Daughters, the Eſtate ſnould 90 


pointed, all his divine Reaſoning in that Chapter falls to nothing. And thus Abaziah, i 


p CIR Ge WF 7 
Tx ar this Right of Sacce ion flows from the Law of Nature, is clear, becauſe that is 


r which Men neither ſeek not 


of an hereditary Monarchy, but that the next in Blood muſt ſacceed, and for which we need 


man did poſſeſs as Heir, he could by no Length of Time preſcribe a valid Right, fince no 
Man, as Lawiers conclude, can preſcribe a Right againſt the Law of Nature, and that this 
Principle is founded thereupon is confeſt, L. cum ratio naturalis, . de bonis damnat, cum ra · 


tet. pretor naturalem equitatem ſequutus, its etiam bonorum poſſeſſionem contra 12 fabularun 


Was ſtronger than the Laws of the 12 Tables, though theſe were the moſt ancient and chief 
Statutes of Rome. Which Principle is very clear likewiſe from the Parable, Matth. xxi. 


Nature, are brought in, ſaying, This is the Heir, let us kill him, and ſeize on his 'Inheritance, 


ral Sncceſſion of Brothers and others, L. hac parte, F. unde cognati, hac parte proconſul natu - 


ate now Brothers to the preſear King, have been Sons to the former; and therefore what- 
ever has been ſaid for Sons, is alſo verified. in Brothers. As for Inftance, though his royal. 

Highneſs be only Brother to King Charles II. yet he is Son to King. Charles I. and therefore, 
as St. Paul ſays, if a Son, then an Heir, except he be ſecluded by the Exiſtence and Succelli- | 


Trar this gradual Succeſſion is founded on the Law of Nations, is as clear by the Laws . 
of the 12 Tables, and the Pretorian Law of Rome : And if we confider the Monarchy, either 


non tantum nature & divinæ, ſed etiam omnium ubique gentium hoc poſtulat. From all which, 
b. grand. de ſupplend. neglig. prælat. concludes, in regnis hereditaris car 
ius uut frater ſuccedat. And fince it is expreſly determined, that the 


reg. jur. & L. 4. H. de ſuis ligitim, and that the Power of making a Teſtament can be taken 
away by no Law, L. ita legatum, f. de conditionibus, 1 cannot ſee how the Right of Succeſs Fo 
fion can be taken away by a Stature, for that is the ſame with the Right of Blood, and is 
more ſtrongly founded upon the Law of Nature, than the Power of making Teſtaments. 


does ow follow, that no Parliament can alter the ſame by their municipal Statutes, as out 
i 


Fon clearing whereof, it is fit to conſider that in all Powers and Juriſdictions which are 
ſubordinate to one another, the interior ſhould obey, but not alter the Power to which ie 
is ſubordinate, and what it does contrary thereto, is null and void, And thus, if the Judges 
of England ſhould publiſh Edicts contrary to the Acts of Parliament, or if a Juſtice of? = 


Gould 
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ould: ranverſe a Decree of the Judges of Fefminfter, theſe their Endeavours, would be 
void and ineffectual; but ſoit is, that by the ſame Principle, but in an infinitely more tranſcen- 
gent Wa „all Kings and Parliaments are ſubordinate to the Laws of God, the Laws of Na- 


ef : 
errurn what theſe have eſtabliſhed. _ 


Tu 18, as to the Law of God, is clear, not only from the general DiQates of Religion, but 28 
Henry VIII. Cap. J, the Parliament uſes theſe Words, for no Man can diſpenſe with God's 
Laws, which we aiſo affirm and think. And as to the Laws of Nature, they muſt be acknow- 
edged to be immutable, from the Principles of Reaſon. And the Law it ſelf confeſſes; 
that vatrralia quedam jurd-que apud omnes gentes pereque obſervantur, divina . adam. provi- 
Jentia conftituta, ſemper firms atque immutavilia permanent, g. ſed naturalia Inſtitut. de jur. nas 
Neural. S & ſingulorum de rer. diviſ. And when the Law declares, that a ſupreme 4 525 is 

free from the bligation'of Laws, ſolutus legibus, which is the higheſt Power that a Parlia- 
ment can pretend to, or arrive at; yet. Lawiers till acknowledge that this does not exeme 
ele ſupreme Powers from being liable to the Laws of God, Nature, and Nations, Arccurſ. 


Es L. princepss F. de. Le, 1 
jure, Voet de Statutis, { 5. Cap. 1. Nor can the Law of Nations be overturne d by pri- 
who are ſecured by the Law of Nations, are confeſſed by all to be null, and the higheſt 


Heful: And Lawiers obſerve very 
Mankind, ſhould be lookt upon as Enemies to all Mankind. | | pi 
Mr ſecond Argument ſhall be, that the King and Patliament can have no more Power 

| Parliament than any abſolute Monarch has in his own Kingdom, for they are, when joyn=. 
d, but in place of the ſupreme Power fitting in Judgment, and therefore they cannot, in 


Parliaments conſiſts only in their Conſent, but we muſt not think that our Parliaments have 
in unlimited Power de Jure, ſo as that they may forfeit or kill without a Cauſe, or decern 
zrainſt the Subjects without citing or hearing them, or that they can alienate any Part of 
the Kingdom, or ſubject the whole Kingdom to France, or any other foreign Prince, all 


a due Redreſs: For if our Parliaments had ſuch Power, we would be the greateſt Slaves, 
and live under the moſt arbitrary Government imaginable; but ſo it is, that no Monarch 


Nations, for being himſelf inferior to theſe, he cannot overturn their Statutes, Thus a Prince 
eannot, even ex plenitudine poteſtatis, legitimate a Baſtard in prejudice of former Children, 
tho! they have only but a Hope of Succeſſion, L. 4. & /equen. de natal. reftituend. and for the 
fame | 

libertum natalibus ) in prejudice of his Patron who was to ſucceed, tho? that Succeſſion was 
ers who treat — publicum, as Arniſeus and others, do diſtinguiſh betwixt ſuch Kingdems 
4 were at firſt conferred by the People, and wherein the Kings ſucceed by Contract, and 
in theſe-the Laws made by King and People can exclude, or bind the Succeſſor; and yet 


for, but becauſe the People renew the Paction with the ſucceeding King. But where the 


that the Predeceſſor cannot prejudge the Succeſſor's Right of Succeſſion, which they prove 
bytwo Arguments. 1. That the Predeceſſor has no more Power nor Right than the Succeſs 
for for the ſame Right that the preſent King has to the Poſſeſſion, the next in Blood has 
tothe Succeſſion. And all our Laws run, in favours of the King and his Heirs, and no Man 
can. ty his wn, or give him the Law, par in parem non habet dominium, The ſecond is, that 
Xt were unjut 

Atniſzus, Ca 


on 


and the Laws of Nations, and therefore no AQ of Parliament can be binding to o- 5 


de. Leg. Clementina, paſturalis de re judicata, Bart. in L. ut vim de juſtitia 


Power whatſoever cannot take off the Neceſſity of denouncing War before a War can be 
well, that theſe who would oppole the common Dictates 


, do what any other ſupreme and abſolute Monarch cannot do; for all the Power ot 


whoſoever can take from any Man what is due to him by the Law of God, Nature, and 
Reaſon, it is declared in the ſame Law, that he cannot reſtore a'freed Man ( reflitwere. 


even here they confeſs, that this proceeds not becauſe the Predeceſſor can bind the Succeſs 


Succellor is to ſucceed ex jure regni, in hereditary Monarchies, there they aſſert poſitively 


and unequitable that the Predecetfor ſhould rob his Succeſſor, nulla ergo ( ſays 
.J. Num. 5. ) clauſula 12 ers jus auferri potęſt, modo ſuccedat ille ex jure re- 
liz, aſſerts, that in France, which is a very abſolute 


73 


\ 


"He Statutes, or any ſupreme Power. And thus all Statutes to the Prejudice of Ambaſſadors, 


which Deeds would be null in themſelves, and would not hinder the Party injured from 


bat by a municipal Law, For clearing which Queſtion, it is fit to know, that the ſolid Law- 


archy, ea que jure regio primogenito competunt, ne teftamento quidem patris adimi poſſunts 


And thus when the King of France defigned to break the Salique Law of Succeſſion, as in 
the Reign of Charles V. it was found impracticable by the three Eſtates; and when Pyrrhus 


ole Officers of that State did unanimonſly cancel that Teſtament, and reſtore Ibrahim the 
tre Heir, tho a filly: Fool. PO ne Torn ins he oper rang - by N . 
"Wn rcn ſhewsithe Opinion, not only of Lawiers, but of whole Nations and Parliaments. 

ho? van der Graaff, an Hollander, conteſſes that it is not lawful to chooſe any hes Sons to 
Reeceed him, in which the general Quier of * rr 4 much concerned; and th 


i 


1 


erefore tho 
- the 


was to prefer his youngeſt Son to the Crown, the Epzrots, following the Law of Nations, and 
weir own, refuſed him, Pau. Lib. 1. In the Year 1649. alſo, Amurat the grand Seignior, 
Sr; left the 7urkiſh Empire to Han the Tartarian, paſſing by his Brother Ibrahim, the 
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* 5 the next Heir were wiſer, braver, and more enerall | beloved, yet the more immediate 


does ſo neceſſarily deſcend upon thoſe Heirs, that the Father or 8 ſeclude 


received as chooſed by God, whether good or bad, and as honoured. with his Chara8 = | 
if Kings could have inverted their Succeſſion, and chooſed their own Succeſſor, St. Leni: 
preferred his own third Son to Lewis his eldeſt, and Alphonſus King of Leon in 95 


preferred his Daughters to Ferdinand his eldeſt Son, and Edward VI. of Eng 4 _ 


preferred, and did actually prefer the Lady Jean Gray, to his Siſters Mary and Elizabet}, 


And if Succeſſions, eſpecially of ſuch great Importance, had not been fixed by immutable 
Laws of God and Nature, the various and inconſtant Inclinations of the preſent Govern, 

eſpecially when ſhaken by the Importunity of Step-mothers and Mothers, or clouded by * 
Jealouſie of Flatterers or Favourites, had made the Nations whom they governed very un. 
happy; and therefore God did "uy juſtly and wiſely ſettle this Succeſſion, that both K; 
aud People might know that it is by him that Kings reign, and Kingdoms are ſecured in 
Peace againſt Faction: And it were ſtrange that this ſhould not hold in Kings, ſince even 
amongſt Subjects, the Honour and Nobility that is beſtowed upon a Man and his Heirs, 


the next Succeſſor, or derogate from his Right, either by renouncing, reſigning, following 
baſe or mean Trades, or any other; for ſay thoſe Lawiers, ſince he derives this Right from 


Hit old Progenitors, and ows it not to his Father, his Father's Deed ſhould not prejudge hin 


therein, Fab. Cod. 9. Tit. 28. Def. 1. Warn. Concil. 20. Num 7. And as yet the Eſtates of Parlia. 
ment in both Nations have no legiſlative Power, otherwiſe than by aſſenting to what the 
King does, ſo that if the King cannot himſelf make a Succeſlor, neither can they by conſent. 
ing, and all that their Conſent could imply, would only be that they and their Bucool, 
ſhould not oppoſe his Nomination-becauſe of their Conſent : But that can never amount to 
a Power of transferring the Monarchy from one Branch to another, which wonld require, 


that the Transferrers, or Beſtowers had the ſupreme Power originally in themſelves, nemo 


enim plus juris in alium transferre poteſt on iþſe in ſe habet. And if the States of Parliz- 
ment had this Power originally in themſelves to beſtow, why might they not. reſerve it to 
themſelves, and ſo perpetuate the Government in their own Hands? And this moved Judge 


Jenin, in his Treatiſe concerning the Liberty and Freedom of the Subject, Page 25. to fay, 


that no King can be named, or in any Time made in this Kingdom by the People. 4 Parliament 


never made a King, for there were Kings before there were Parliaments, and Parliaments are 
ſummoned by the King's Writs, | | 1 


9 
9 


4. A King cannot, in Law, alienate his Crown, as is undeniable in the Opinion of all Lau- 
jers, and if he do, that Deed is void and null; nor could he in Law conſent to an AR of 
Parliament declaring that he ſhould be the laſt King. And if ſuch Conſents and Acts had been ſuf- 


ficient to bind Succeſſors, many filly Kings in ſeveral Parts of Europe had long ſince been pre- 


vailed upon to alter their Monarchy from hereditary to elective, or to turn it into a Common- 


wealth; and therefore, by the ſame Reaſon, they cannot conſent to exclude the true Suc- - 


ceſſor, for if they may exclude one they may exclude all. 


S. Ix all Societies and Governments, but eſpecially where there is any Aſſociation of 
Powers, as in our Parliaments, there are certain Fundamentals, which, like the noble Parts 
in the Body, are abſolutely neceſſary for its Preſervation ; for without theſe there would 

be no Balance or Certainty: And thus with us, if the King and each of the Eſtates of Par- 

liament had not diſtinct and known Limits (ſet by the gracious Conceſſions of our Monarchs) 
each of them would be ready to invade one another's Privileges. And thus I conceive, 
that if the Parliament ſhould conſent to alienate the Half of the Kingdom, or to ſubject the 
whole to a Stranger, as in King John's Caſe in England, and the Baliol's in Scotland, it has 
been found by the reſpeQive Parliaments of both Ki 

lige the Succeſſor: Or if the Houſe of Commons in England, or the Borrows of Scotland 


ingdoms, that that Statute would not ob. 


ſhould conſent to any AQ excluding their Eſtate and Repreſentatives from the Parliament, 
doubtleſs that Statute excluding them, would not prejudge their Succeſſors, becauſe that At 
was contrary to one of the fundamental Laws of the Nation. And the late Acts of Parliaments 


excluding Biſhops, were N by the F Parliaments as ſuch; and therefore, by the 


ſame Rule, any Statute made excholng cap legal Succeſſor, would be null and void, as con- 
trary to one of the great fundamental Rights of the Nation; and what can be ealled more 
a fundamental Right than the Succeſſion of our Monarchy? ſince our Monarchy in this Ille, 
has ever been acknowledged to be hereditary; and that this Acknowledgment is the great 
Baſis whereupon moſt of all the Poſitions of our Law run, and are eſtabliſhed, ſuch as, that 
the 1 never dies, ſince the very Moment in which the laſt King dies, the next Succeſlor 
in Blood is legally King, and that without any expreſs Recognizance from the People, and 


all that oppoſe him are Rebels; his Commiſſions are valid, he may call Parliaments, diſſ 


the Lands pertaining to the Crown; all Men are liable to do him Homage, and hold their 
Rights of him and his Heirs; and generally this Principle runs through all the Veins of, our 
Law: It is that which gives Life and Authority to our Statutes, but receives none from 


them, which are the undeniable Marks and Characters of a fundamental Right in 1 * 
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But that this Right of linea Succeſſion is one of the fundamental and unalterable 


Laus of the Kingdom of Scotland, is clear by the Commiſſion granted by the Parliament 


or the Union, azzo 1604. in which theſe Words are, His Majefty vouch/afeing to afſure them 
of his ſincere Diſpoſition and clear Meaning, no way by the foreſaid Union to 2 e, or hurt 
| n, whereby, not 
only the rincely Authority of his moſt royal Veſcent hath been theſe many Ages maintained, but 
40% his People's Securities of their Lands and Livings, Rights, Liberties, Offices, and Dignitics 
preſerves, pn if they ſhould be innovated, ſuch Confuſion ſhould enſue, as it coutd no more be 
a free Monarchy. Nee . | 9 | 
1 FTBERE would many great Inconveniencies ariſe both to King and People, by the Par- 
liament's having this Power; for weak Kings might by their own Simplicity, and gentle 


| Kings by the Rebellion of their Subjects, be induced to conſent to ſuch Acts, in which their 


Subjects would be tempted to cheat in the one Caſe, and rebel in the other. Many Kings 
likewiſe might be wrought upon, by the Importunity of their Wives, or Concubines, or by 
the Miſrepreſentations of Favourites, to difinherit the true Succeflor ; and he likewiſe, to 


* 
0 


pr this Arbitrarineſs, would be obliged to enter in a Faction tor his own Support, from 


is very Infancy. This would likewif2 animate all of the Blood royal, to compete for the 
Throne, and in order thereto, they would be eafily induced to make Factions in the Parlia- 


ment, and to hate one another; whereas the true Succefſor would be engaged to hate them 
all, and to endeavour the Ruin of ſuch as he thought more popular than himfelf, Nor would 


the People be in better Caſe, ſince they behoved to expect upon all theſe Accounts, conſtant 
civil Wars and Animoſities, and by being unſure whom to follow, might be in great Hazard 
by following him who had no Right; and their Rights bearing to hold of the King and his Heirs, 
it would be dubious to the Vaſlals, who ſhould be their Superior, as well as who ſhould be 


their King. It is allo in Reaſon to be expected, that Scotland will ever own the legal De- 
ſeent, and thus we ſhoald under different Kings of the ſame Race, be involved in new and 


conſtant civil Wars. France ſhall have a conſtant Door opened, by Alliances with Scorland, 


to diſquiet the Peace of the whole Iſle, and England ſhall loſe all the Endeavours it uſed 


to unite this Iſle within it ſelf. Another great Abſurdity and Inconveniency, which would 
follow upon the Excluſion of the lineal Succeſſor, would be, that if he had a Son, that Son be- 
hoved certainly to ſucceed ; and therefore, after the next lawful Heir were brought from 
abroad to reign, he behoved to return upon the Birth of this Son; and if he died, he would 


de again called home, and would be ſent back by the Birth of another Son, which would 
_ occaſion ſuch Aifronts, Uncertainties, Diviſions, Factions, Temptations, that, I am ſure, no 


good nor wiſe Man could admit of ſuch a Project. e 

I find alſo, that as the debarring the righteous Heir, is in Reaſon the fruitful Seed of all 
civil War and Miſery, (for who can imagine that the righteous Heir will depart from his Right, 
or that wiſe Men will endanger their Lives and Fortunes in oppoſition to it?) ſo Experi- 


ence has demonſtrated, how dangerous and bloody this Injuftice has proved. Let us re- 
member, among many domeſtick Examples, the Miſeries that enſued upon the Exclufion of 


Moraredns the Son of Lothus, the DeſtruQtion of the Pi&s for having ſecluded A4Ipinus the 
righteous Heir, the Wars during the Reign of William the Conqueror, theſe betwixt King 
Steven and Henry II. betwixt the Houſes of Lancaſter and Tork, betwixt the Bruce and the 


Baliot, the Murder of Arthur Duke of Britany, true Heir of the Crown of England, with 


many other foreign Hiſtories, which tell us of the dreadful Miſchiefs arifing from Pelops's 
preferring his youngeſt Son to the Kingdom of Mycenæ, from Oedipus's commanding that Poly- 


Vice, his youngeſt Son ſhould reign alternately with the eldeſt, from Pariſatit the Queen of 
| P erfia's preferring her youngeſt Son Cyrus to her eldeſt Artaxerxes, from Ariſtodemuſs admit- 
ting his two Sons Proclus and Eurifthenes to an equal Share in the Lacedemonian Throne. 


The like Obſervations are to be made in the Sueceſſion of Prolomæut, Lagus, and Ptolome- 
1 FHiſco, in the Sons of Severus, in the Succeffion of Singſandus, who killed his Brother Su- 
intilla righteous Heir of Spain, and that of Francis, and Fortia Duke of Millau, with thou- 
lands of others: In all which, either the Uſurpers, or the Kingdom that obeyed them, peri- 
ſhed utterly. To prevent which Differences and Miſchiefs, the Hungarians would not ad- 


mit Almus the younger Brother, in Excluſion of the elder Colomanus, though a filly deformed 


Creature, albeit Almus was preferred by - Ladiſſaus (the King's elder Brother) to both. Nor 
would France acquieſce in St. Lewis his preferring Charles his third Son, to Lewis the eld- 
« And the Engliſh refuſed to obey Lady Jean Gray: in Prejudice of Queen Mary, though 


a Papiſt and Perſecator, tal; & conſtanti veneratione nos Angli legitimos reges proſequimur, &c. 
lays an Exgliſb Hiſtorian. f 1 8 S e 5 ſeq A 


b. Ir Parliaments had ſuch Powers as this, then our Monarchy would not be heredita 4 


ut elettive, the very Eſſence of an hereditary Monarchy conſiſting in the Right of Succ 
r according to the Contingency of Blood: Whereas, if the Parliament can prefer the next 
28 one, they may prefer the laſt of all the Line; for the next ſave one, is no more next 
an the laſt is next. And the ſame * by ww they can chooſe a Succeſſor (which 
OP d d d 2 can 
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can only be, that they have a Power above 3 likewiſe in ny Opinion juſtifie their 
depoling of Kings; and fince the Succeilor has as good Right to Iucceed, as the preſent 
King has to govern (tor that Right of Blood which makes him firſt, makes the other next; 
an. all theſe Statutes whleh acknowledge the preſent King's Prerogatives, acknowledge that 
they belong to him and his Heirs.) It follows clearly, that if the Parliament can preclude the 
one, they may exclude the other: And we ſaw even in the laſt Age, that ſuch Reaſons as are 
now urged to incapacitate the Children ot our laſt Monarch, from the Hope of Succeſſion 
viz, Popery and arbitrary Government, did embolden Men to dethrone, and murder the 
Father himſelf who was aQtual King, ry | IP 

8. Txar ſuch Acts of Parliament altering the Succeſſion, are ineffeQual and null, is clear 
from this; that though ſuch an Act of Parliament were made, it could not debar the true 


Succeſſor, becauſe by the Laws of all Nations, and particularly of theſe Kingdoms, the Right 


of Su:ceſſion purges all Defects, and removes all Impediments which can prejudge him who 
is to ſucceed. And as Craig, one of our learned Lawiers, has very well expreſled it, zanta ef 
eg ſanguinis prorogativa & dignitas, ut vitium non admittar, nec ſt contaminari patiatur; 
and thus though he who were to ſucceed, had committed Murder, or were declared a Trai- 
tor formerly tothe Crown, tor _ Rebellion againſt the King and Kingdom, yet he need- 
ed not be reſtored by AR of Parliament upon his coming to the Crown; but his ver Right 
of Blood would purge all theſe Imperfectſons: Ot which there are two Reaſons given by 
Lawiers. One is, that no Man can bea Rebel againſt himſelf, nor can the King have a Superior; 
and conſequently, there can be none whom he can offend, and it were abſurd, that he who 


can reſtore all other Men, ſhould need to be reſtored himſelf. The ſecond Reaſon is, be. 


cauſe the Puniſhment of Crimes, ſuch as Confiſcations, Cc. are to be inflicted by the King's 
Authority, or to fall to the King's Treaſury ; and it were moſt abſurd, that a Man ſhould exact 
from himſelfa Puniſhment. Likeas, upon this account it is, that though in the Canon Law, Ba- 


ſtards cannot be promoved to ſacred Orders, without Diſpenſation, nor can alibi nati, that 


is to ſay, People born out of Exgland, be admitted toſucceed in Exgl ina, by expreſs Act of 
Parliament there, yet Agaputur, Iheodorus, Geigſius and many others, have been admitted 
tobe Popes without any formal Diſpenſation, their KleQion clearing that Imperfection: And 
the Statute of a/35i nati, has been oft found not to extend to the royal Line. 

Tu ar the Succeſſion to the Crown purges all Defects, is ciear by many Inſtances, both 
at home and abroad: The Inſtances at home are, in Exgland, Henry VI. being diſabled, 
and attainted of high Treaſon by AQ of Parliament, it was found by the Judges, notwithſtand- 
ing that from the Moment he aſſumed the Crown, he had Right to ſucceed without being 
reſtored, and the like was reſolved by the Judges in the Caſe of Henry VII. as Bacon ob- 
ſerves in his Hiſtory of Henry VII. Fol. 13. and in the Caſe of Queen Elizabeth, who was 
declared Baſtard by Act of Parliament, as is clear by Camden, anno 2 Eliagbeth. And though 


in Scotland. there be no expreſs Inſtances of this, becauſe though ſome rebellious Ring-lead- 


ers in Scotland, have often in a private Capacity been very injurious to their King, yet their 
Parliaments have been ever very tender of attainting the Blood royal, or preſumptive Heirs, 
But Alexander Duke of Albany, and his Succeſſion, being declared Traitors by his Brother 
King James IV. his Son John was notwith ſtanding called home from France upon his Uncle's 


Death, and declared Tutor and Governor, without any Remiſſion, or being reſtored, that 


Employment being found to be due to him by the Right of Blood ; therefore he had been 

2 more declared the true Succeſſor of the Crown, if his Couſin King Fames V. had 
Tuns being ſufficient to eſtabliſh our Deſign, I ſhall mention only ſome foreign Stories, 

- Charles VII. of France, who, though baniſhed by Sentence of the Parliament of Paris, did 

thereafter ſucceed to the Crown, and though Lewis XII. was forfeited for takin N Arms 
againſt Charles VIII. yet he ſucceeded to him without Reſtitution; and Zewis II. his Son 


being declared a Rebel, whom his Father deſiring to diſinherit, and to ſubſtitute in his Place 


Chartes Duke of Normandy, that Son had ſucceeded if he had not been hindred by the No- 


bility, who plainly told him, it was impoſſible to exclade his Son from the Succ eſſion. 


My next, Task ſhall be to ſatisfy the Arguments brought for maintaining this Opinion, 
whereof the firſt is. | | | 1 1 35 3 
\ Tx ar GOD himſelf has authorized the inverting the Right of Succeſſion, by the Ex- * 
amples of E/au, Solomon, and others. Es 5 
To which 1 anſiver, that theſe Inſtances, which are warranted by expreſs Commands from 
G0, are no more to be drawn into Example, then the robbing of the Egyptians Ear- rings; 


and its needing an expreſs Command, and the exprefling of that Command, does evince, 


that otherwiſe Jacob nor Solomon could not have ſucceeded againſt the Privilege of Birth- | 
right and Poſſeſſion „ 8 - 1 — 

Tur next Objection is, that it is naturally implied in all Monarchies, that the People ſhall 
obey whiltt the Prince governs juſtly, as in the Paction betwixt David and the People, 


IL San. v. which is moſt ſuitable to the Principles of Juſtice and Government, ſince Reclati- 
. „ ons 
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ons cannot ſtand by one Side; fo that when the King leaves off to be King, and becomes a 
Tyrant, the People may conſult their own” Security in laying” him afide, as Tutors ney be 
removed when they are 9 and that this is moſt juſt when Kings are Idolaters, fince 
God is rather to be obeyed than Ten. L's 
To all which it is anſwered, that God who loves Order, and knows the extravagant Le- 
vity ond Inſolence of Men, eſpecially when baited by Hope of Prey, or Promotion, did wiſe- 
y think fit to ordain, under the Palu of eternal Damnation, that all Men ſhould be jet 
to ſuperior Powers for Conſtience ſake, I. Peter, ii, 13. and that whoever reſts the Power, 
reſiſt; God, Rom. xiti, 2. reſerving the Puniſhment of Kings to himſelf, as being only their 
Superior. And thus David, Aſa, and others committed Crimes, but were not depoſed, nor 
Jebarred by the People: Nor were even the idolatrons Kings, ſuch as Abub, Manaſeh, &c. 
jadged by their Subjects, nor did the Prophets exhort the People to riſe againſt them, tho 
they were oppoſing God's expreſs and immediate Will, and overturning the uncontro- 
yerted Fundamentals of Religion. Nor did the Fathers of the primitive Church excite the 
Chriſtians to oppoſe the heathen and idolatrous Princes under which they lived; and Paul 
commands them to pray for theſe heathen Emperors, Nor was the Emperor Baſics de- 
poſed for abrogating the Council of Chalcedon, as is 1 by ſome K but 
was turned out by the juſt Succeſſor Zeno, whom he had formerly dethroned. Nor were 
Zeno or Anaftaſius degraded for their Errors in Religion, or their Vices, by the ancient 
Chriſtians, but were oppreſſed by private Faction; and ſure they muſt think Got unable 
to redreſs himſelf, who without Warrant, and againſt his expreſs Warrant, will uſurp ſo 
high a Power. And we, in this rebellious Principle, own the greateſt Extravagancy with 
which we can char e 15 Pope and Jeſuits, and diſown, not only our own Confeſſion of 
Faith, which, Articie 1. Chap, 22, acknowledges, that Infidelity, or Difference in Religion doth 
not make void the Magiſtrate , juſt or legal Authority, nor free the People from their due Obe- 
dience to him, but contradict the belt Proteſtant Divines, as Maſculus, Meiar&hon, and others, 
Vid, libel de vitand. ſuper/iit, anno 1150, C Concil, Biden, Dec. 1. Concil, 10. C Decad, 10. 
Concil, 5. Nor canthe Subterfuge vſed by Buchanan and others, ſatisty, whereby they con- 
tend that the former Texts of Scripture Bos only that the Office, but not the Perſons of 
Kings are ſacred, ſo that Parliaments or People may lay afide the Perfons tho? not the Office ; 
ſeeing the ſacred Text ſecures oftner the Perſon than the Office, as I have formerly more 
fully proved: And if this Principle prevailed as to the Differences in the Theory of Religion, 
it would, in the next Step, be urged as to the Practice of Religion, and we would change 
our Kings, becauſe we thought them not pious, as well as Proteſtant. And did not our Secta- 
rians refine ſo far as to think Dominion founded on Grace? And this Opinion ſeems to my 
ſelf more ſolid than the other, for certainly an impious Proteſtant is a worſe Governor, and 
leſs God's Vicegerent and Image, than a de vout Papiſt, And amongſt Proteſtants, every 
 $&& will reject a King becauſe he is not of their Opinion; and thus our Covenanters, by 
the Ad of the Veſt- kir t, anno 1650. declared, they would diſoum our preſent Monarch if he 
did not own the Covenant: And tho? a King were Proteſtant, yet fill this Pretext, that he 
defigned to introduce 7 would raiſe his People againſt him, if Differences in Religi- 
on could lawfully arm Subjects againſt their King, or did impower them to debar his Suc- 
cellor; and when this Cheat prevailed againſt devout King Charles I. the Martyr of that 
orthodox Faith to which he was ſaid to be Enemy, what a Madneſs is it to allow this fa- 
tal Error which was able to ruine us in the laſt Age, and went fo near to deſtroy us in 
| 5 ; this is indeed to allow that Arbitarineſs againſt our Kings, which we would not allow in 
Tu ſecond Objection is, that in England the Parliament has frequently devolved the 
Crown and Government 4 5 ſuch as were not otherwiſe to have ſucceeded, as in the 
Inſtances of Edward II. and Richard II. the firſt of whom was moſt unjuſtly depoſed for 
making uſe of Gavgſtoun and the Spencers, which ſhews how extravagant the People are in 
their Humours, rather than how Juſt their Power is; for beſides that, we do not read that 
theſe Counſellers were unſufferable, there is no good Chriſtian that can ſay, that a King 
can be depoſed for uſing ill Counſellers. And as to Richard II. his Caſe is fo fully examined, 
and all the Articles brought againſt him and Edward Il. fo fully anſwered by the learned Ar- 
| _ a Proteſtant Lawier, (and who had no other Intereſt in that Debate than a Love to 
ruth and Law) in that Treatiſe, quod nulla ex cauſa ſubditis fas fit contra legitimum princi- 
pem arma ſumere, that we Proteſtants ſhould be aſhamed to bring again to the Field ſuch In- 
ſtances, upon which 4rni/eus, in Anſwer to the 14 Article againſt Richard II. vis. that he 
refuſed to allow the Laws made in Parliament, does very well remark, that this was in effect 
to conſent to their being King, and to transfer upon them the royal Power, and this will be 
the Event of all ſuch Undertakings. 7 eee ee 
Tux Inſtances of Henry IV, and Henry VII. are of no more Weight than the other two, 
lince theſe wete likewiſe only Kings de facto, till King Henry VII. by his Marriage with the 
Lady Elizabeth, eldeſt Daughter to King Fdword IV. did by her tranſmit a juſt Title to bis 
8 | Leecee - UC 
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ceſſor; and therefore it was not ſtrange, that either of theſe ſhould allow the Parliament to 
interpoſe, when they behoved to ow to them the Poſſeſſion of the Throne. But yet Hes. 
ry VII. himſelf (as the Lord Bacon relates in his Hiſtory) ſhunned to have the Parliament 
doclard his Title to be juſt, being content with theſe ambiguous Words, vie, thar the Inhe. 
ritance of the Crown NN , remain, and abide in the King, &c, and upon this account it 
was, that the ſame King cauſed make a Law, that ſuch as ſhould ſer ve the Kin for the Time 
being in his Wars, could not be attainted or impeached in their Perſons or Eſtate. 
As to Henry VIII. his porcuring an Act, whereby the Parliament declares, tho in caſe be 
had no Iſſue by the Lady Jean Seymour, he might dipaſe of the Crown to whatſoever. Perſon he 
ſhould in his own Diſcr etion think fit. ; F OO BUF fe. 
Ir is anſwered, that by a former Statute in the 25 Lear of his Reign, he, by AQ of Pat. 
liament, ſettles the Crown upon the Heirs male of his own Body, and for Lack of ſuch Ilus, 
to Lady Elizabeth, and for Luck of ſuch Iſſue alſo, to the next Heirs of the King, whe 
ſhould for ever ſucceed according tv the Right of Succeſſion of the Crown ot England 
which ſhews, that the Succeſſion to the Crown of England, is eſtabliſht by the Law of Na. 
ture, and the fundamental Laws of England, upon the Heirs of Blood, according to the Pro- 
ximity of Degrees; ſo that tho' that King did afterwards prevail with the Parliament to de- 
clare this Elizabeth a Baſtard, as he did alſo his Daughter Mary by another Act, and reſolye 
to ſettle the Crown upon Henry Fita Roy Duke of Richmond, yet theſe Acts teach us how 
dangerous it is to leave Parliaments to the Impreſſion of Kings in the Caſe of naming a Suc- 
ester, as it is to expoſe Kings to the Arbitrarineſs of Parliaments ; But ſuch Care had God 
of his own Laws, that Mary ſucceeded notwithſtanding ſhe was Papiſt, and Elizabeth ſues 
ceeded her though ſhe was declared Baſtard, the Rights of Blood prevailing over the For- 
malities of Divorce and the Diſpenſations of Pops, as the Strength of Nature does often 
prevail over Poiſons; and God removed the Duke of Richmond by Death, to prevent the 
unjult Competition, and fo little Notice was taken of this and the ſubſequent AQ, anno 1538. 
that the Heirs of Blood ſucceeded without repealing of that Act, as an Act in it ſelf invalid 
from the Beginning, for only ſuch Acts are paſt by without being repealed. And Blackwood, 
Page 45. obſerves very well, that ſo conſcious were the Makers of theſe As, of the Illegs 
lity thereof, and of their being contrary to the immutable Laws of God, Nature, and Nati- 
ons, that none durſt produce that King's Teſtament wherein he did nominate a Succeſſor, 
conform to the Power granted by theſe Acts, that how ſoon they were freed by his Death 
from the violent Oppreſſions that had forced them to alter a Succeſſor three ſeveral Times, 
and at laſt to ſivear implicitely to whomever he ſhould nominate, (a Preparative which this 
Age would not well bear, tho'they cite it) they (proclaimed firſt Queen Mary their Queen, tho' a 
$ Papiſt, and thereafter Queen Elisabeth, whom themſelves had formerly declared a Baſtard: 
And as in all theſe Acts there is nothing declaring the Parliaments to have Power to name 
a Succeſſor, but only giving a Power to the King, for preventing Miſchiefs that might ariſe. 
upon the Dubiouſneſs of the Succeſſion, to nominate a Succeſſor, two of the legal Succeſſon 
having been declared Baſtards upon ſome Niceties, not of Nature, but of the Pope's Bulls 
for divorcing their Mothers; ſo this Inſtance can only prove that the King = nominate 
a Succeſſor, and that the Parliament may conſeut not to quarrel it (which is all that they 
do) but does not at all prove that where the Right of Nature is clear, the Parliament may 
invert the ſame. And Strangers who conſidered more the Dictates of Law than of Paſſion, 
did in that Age conclude, that no Statute could be valid when made contrary to the funda- 
mental Law of the Kingdom, Arni/cus Cap. 7, Mum. 11. Henricus VIII. Angliæ rex Eduar- 
dum filium primo, deinde Mariam, denique Elizabetham ſuos heredes fecerat, verum non aliter 
ea omnia valent quam fi cum jure regni conveniant, Vid. Curt. Traft, Feud, Par. 4. Num. 129. 
Turn ſeems greater Difficulty to ariſe from the 13 Elizabeth, Cap. 2, by which it is 
enacted, that if any Per/on ſhall affirm that the Parliament of England has not full Power to 
bind and 122 the Crown in point of Succeſſion and Deſcent, that ſuch à Perſon, during tht. 
Queen's Life, ſpall be guilty of high Treaſon. © Ve 
Bur to this AR it is anſivered, that this AR does not debar the next legal and natural 
Succeſſor. And theſe Words, that the Parliament has Power to bind and govern the Succelſion. 
muſt be, as all other general Exprotlions in Statutes, interpreted and reſtricted by other un- 
controverted Laws, and fo the Senſe muſt be, that the Parliament are Judge where there 
are Differences betwixt Competitors in nice and controvertible Points which cannot be o- | 
therwiſe decided; and both this and the former Acts made in Henry VI's. Time, are not ge? 
neral Laws, but temporary Acts, and perſonal Privileges, and ſo cannot overturn the known 
Current of Law, quod vero contra rationem Juris receptum ęſt, non e/t producendum ad con- 
ſequentias. And in all theſe Inſtances it is remarkable, that the Reſtriction was made upon 
the Deſire of the Sovereign, and not of the Subject: And if we lock upon this Act as made 
to ſecure againſt Mary Queen of Scotland, and to let her know that it was to no Purpoſe 
for her to defign any Thing againſt the Right, or Perſon of Queen Elizabeth, as being a 
clared a Baſtard by Ad of Parliament in Exg/and, ſince her other Right, as next undoubtes 
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Ir may be o objected, that by the 8 Act, Parl. 1. Famer VI. it is provided in Scotland, 
that all Kings and Princes that ſhall happen to reign and bear Rule over that Kingdom, ihall 

at the Time of their Coronation, make their faithful Promiſe by Oath in Preſence of eternal 
GOD, that they ſhall maintain the true Religion of Jeſus Chrill, the preaching, of the holy 

Word, and due and right Adminiſtration of the Sacraments now-received-and preached 
within this Kingdom: From which two Concluſions may be inferred, 1. That by that Act 
the Succeſſor to the Crown thay, be reſtricted. 2. That the Succeilor tothe Crown. muſt be 
a Proteſtant, that being the Religion which was profeſſed and eſtabliſhed the Time of this 


To which it is anſwered, that this Act relates only to the crowning. of the King, and 
not to the Succeſſion, Nor is a Coronation abſolutely neceſlary, coronatio, enim magis ft ad 
entationem, quam ad neceſſitatem, nec ideo rex ot quia coronatur, ſed coronatur quia ret oft, 
rd. concil. go. num. J. Balbus Lib. de coronat. 5 40. Nor do we read that any Kin 
were crowned in Scripture, except Fozſp 3 and Ci:vir King of France was the firſt who 
was crowned in Europe: Nor are any Kings of Spain crowned till this Day, Neither is a 
_ Coronation Oath requiſite, Siſenandus being the firſt who in the fourth Toletan Council gave 
ſuch an Oath amongit the Chriſtians, as 7. 172 was the firſt qnorgh the heathen Emperors 5 
and we having had no Coronation Oath till the Reign of King Gregory, which was dnno 
$79, he, having found the Kingdom free from all Reſtrictions, could not have limited his Suc- 
cellor, or at leaſt could not have debarred him by an Oath, aullam enim Fae Het legem dicta- 
re poſters, cum par in parem non habeat imperium, as our Blackwood obſerves, page 13. 
2. There is no Clauſe irritant in this Act debarringthe Succeſſor, or declaring the Succeſſion 
null in caſe his Succeſſor gave not this Oath. 3. The lawful Succeſſor, though he were of a 
different Religion from his People (as GOD forbid he ſhould be) may eaſily ſwear, that he 
ſhall maintain the Laws preſently ſtanding; and any Parliament may legally ſecure the Suc- 
ceſlor from overturning their Religion or Laws, though they cannot debar him; and though 
the Succeſſor did not ſwear to maintain the Laws, yet are they in little Danger by his Suc- 
| cefſion, ſince all Acts of Parliament ſtand in Force, till they be repealed by ſubſequent Par- 
laments ; and the King cannot repeal an Act without the Conſent of Parliam-nt. But to put 
this beyond all Debate, the ſecond Act of this current Parliament is opponzd, whereby it 
is declared, that the Right and Adminiſtration £4 the Government ,is immediately devolved 5 1 
on the next lawſul Heir after the Death of the King or Queen, and that no Difference in Reli- 
Sion, nor no Law nor Att of Parliament can ſtop or hinder them in the free and adtual Admix 
niration, which is an Abrogatiou of the foreſaid A& concerning the Coronation as to this 
ont ; for how can the Adminiſtration be devolved immediately upon the Succeſlor, if he 
cannot adminiſtrate till he be crowaed, and have ſworn this Oath ? is 3 7 
Taz next Objection is, that fince the King and Parliament may by AQ of Parliametit al- 
ter the Succeſſions of ares Families, though tranſmitted by the Right of Blood, why 
; = they not alter the dueceſſion in the royal Family? r 85 33 
19 which it is anſwered, that the Reaſon of the Difference lies in this, that the Heirs of 
the Crown ow not their Sueceſſion to Parliaments, for they ſucceed by the Laws of God; 
Nature, and the fundamental Laws of he Nation; whereas private Families are 5 to 
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We lla. 
Tu: laſt ObjeRion is, that Roter? III. King of Scotland, was by an Ad of Parti 

terre d to David and Waiter, who were ( he pretends) truly the eldeſt law 
Nobert Il. e Daughter to the Earl of Ro/f was firſt lawful Wife 


| | 1 | to King Ro. 
bert II. and ſhe bare him David Earl of Strat heyn, aud Multer Katl of At hole, 41 
of Buchan, and Eu, „Alexander Ea 


„n Who was marrled to Famer Earl of Douglas, after whoſe D 
married Ninas Mat Daughter to Sit uam Muir, not fo mach (as Buchanan — eg 
from any Delign to marry a ſecond Wife, as from the great Love he carried to Klada 
Muir, whom, becauſe of her extraordinary Beauty, he had loved very paſſionately in his Youth, 
and before he married the Earl of R/ Daughter, and from the Love which he bare to 
the Sons whom Elizabeth had born before that firſt Marriage, who waere John Earl of Cu- 
rick (who thereafter {ucceeded to the Crown by the Title of Robey III.) and Robert Earl of 
Fife and 3 5 Rae de de 008. > TUagpne 7 refer * * Son by Elizabeth 
Muir, to the two Sons which he y the Earl of s Daughter, Who was (as the 
NN though 1 might 0 ve men wc, Polvid of L raids (62 ORGY 
Is which though I might debate many nice Points of Law relating to this Sy 
I chooſe only to inſiſt on theſe few genen Anſwers. - 8 wy bjeQ, yet 
t. Tur in a Caſe of fo great Moment Hiftorians ſhould be little credited, except they 
could have produced very infallible Documents; and as in eneral one Hiſtorian may 
make all who ſucceed him err, ſo in this Caſe Boezhins (who was the firit) lived and wrote 
200 Years after the Marriage of King Robert II. and wrote his Hiſtory at Aberdeen, Very te- 
mote from the Regiſters and Records by which he ſhould have inſtructed himlelt ; nor did 
he Know the 8 of this Point, having touched it only tranſiently, though it has been 
defignedly prefſed by Buchanan, to evince that the Parliaments of Scotland might prefer 
any of the royal Line Fr and it is indeed probable that King Robert II. did for 
_fome time make no great Noiſe of his firſt Marriage with Elisabeth Muir, leſt the Mean 
neſt of the Match ſhould have weakned his Intereſt upon his firſt coming to the Crown, he 
being himſelf the firſt of the Race of the Starts, and having fo ſtrong Competitors as the 
| Earl of Dong/ar, who claimed Right to the Crown in the Right of the Balio/ and the (l- 
'mings, as Boeth;ur himſelf obſerves e e, 
L. King Robert III. having ſucceeded as the eldeſt lawful Son, and having been received 
as ſuch by that Parliament, and his Pofterity by all ſucceeding Parliaments, the Poſſeſſion of 
the King, and the Acquieſtence of the People, is the moſt infallible Proof that can be adduc- 
ed for proving that Robert was the eldeſt lawful Son, nor have moſt Kings in Europe, or 
the Heads of moſt private Families any other Proof of their beingithe eldef? and lawtul Sons, 
ſave that er and were acknowledged as ſuen. | 
3. To balance the Authority of theſe Hiſtorians, I ſhall-produce the Teſtimony of the 
learned Sir Lewis Stuart, one of the moſt famous Lawiers we ever had, and who oughtmuch 
more to be believed than Buchanan, not only becauſe he was more difintereſted, but be- 
cauſe he founds mpon Acts of Parliament and old Charters which he himſelf had ſeen in 
the Regiſters, in which Elizabeth Muir is acknowledged to have been the firſt Wife. Bu- 
chananus Lib. 9. in vitam Roberti II. Mrmat Euphamiam comitis Roſſenſis filiam primam = 
regit Roberti II. #xorem faiſſe, & ea mortua, regem ee Elizabetham Moram ex dus 
prins liberos ternos mares ſuſcepſſſet, & eam uxorem 


may and onght in point of Right to 
 Hamenit caringt arbitrarily debar 


ament pre- 
kul Sons to 


| uxifſe, ejuſque liberos regno definaſe, ut 
33 eorum natu maximus ſucceſſit, quod quam falſum ſit, apparet ex archivis in carcere Edin- 

argenti reconditiſ, nb extant Jeparata atia duorum par liamentorum, ſub/cripta manibur eccle- 
frafticorum pr eſulum, nobilium, baronum, & aliorum flatuum parliamenti, ® eorum ſgillit ro- 


 borata, quibus Elzabetha Mora agno/titer prima uxor, & Epubamia Roſs /ecunda, & /ibericex 


Elizabetha Mora, tanquam juftir heredibus regui, ſucceſſive regnum decernitur, & poſt eos liberit 
Eaphamiz Roſs ; nec non ibidem carte extant plurimæ, fate per Davidem II. eorum pa- 
truum magnum ex diverſi terric, Joanni_filio frimagenito, nepotis ejus Robert, dun Euphs 
mia Rols viveres,nec non Davidi fl natu maximo Euphamiæ Roſs, quem /o/um filium indigitut 
Roberti nepotin quod non feciſſet fi Elizabetha Mora non prins fuiſſet aupta Roberto ejus nepoti, 
nam primogenitus nunquam attribuitur notho ; immo ego plure quam viginticartas in archivi th 
went, ub: etiam eas reliqui, ex quibus tex clarius elace/cit, Elizabetham Moram primam fuiſſe u- 
xarem,  Euphamiam Roſs /ecundam, nam extra controver/iam liberi Elizabethæ More #1ate 
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Unloret erant beit Euphamiæ Roſs, Which Paper 1 did get from the Lord Pit medden, who 
1 himſelf written ſome learned Obſer vations upon this Ponuun rtr. 
4 Lhave m ſelf ſeen an Ad of Parliament (found out by the Induſtry of Sir @eorge 
 Macken#le ot? arbet, how Lord Regiſter) having the intire Seals of the Members of Park 
ment appended thereto, by which the Parliament do ſwear Allegiance to Robert II. the fir 
King of the Race of the $744rts, aud after him Roberto comiti de Catrict, filio /uo natu ma- 
ane (ls eldeſt Son) anno 1371. Which was the firſt Year of his Reign; and if the pretend- 
ed Delect be true, it Was a very palpable and a very undeniable one, and could not but 
ove been utanſwerably known to the whole Nation: And how can we imagine, that the 
whole Parliament would have unanimouſly drawn upon themſelves ſo dreadtula Perjury, b 
excluding the lawfol Heir, Nang their national Oath in the Reign of King Kenneth Ir? 
whereby they ſworeto own always the immediate Heir, or that they would have entailed 
upon theſe 


/mongſt which Seals, the Seal of James Earl of Douglas is one, And how ridiculous is it to 
| think, that he would fit, and declare a Baſtard preferable to the Brother of his own Lady, and 
to his own Lacy who would have ſucceeded if her Brothers had died without Sncceffion ? 
Which Ac of arliamentzdoes alſo clearly prove, that Buchanan did not at all underſtand Mat- 
ters of Fact in this Part of the Hiſtory, or he aſſerts, that after the Death of Eupham Koſt, 
the King married Elizabeth Muir, and did by AQ of Parliament obtain the Crown to be ſet- 
fled upon Robert III. Son to the id Elizaterh Muir, upon whom he alſo beſtowed the Title 


of Carrick 3 all which is moſt falſe, for this Act of Parliament is dated anno 1371. and King 
Robert Il. ſucceeded to the Orqwn that Year, nor did Eygham Rg die till the third Near 


ter beſucceeded to the Crowh, and ſo not till the Year 1374. and yet anno 1371. this Act is 
4. Aged Heir to the Crown, and Earl of Carrick, and cotlaguenh 50 was ſo 4 
Eoned before the Death of Euphan R 


ohn, thereafter King by the Name of Robert III. is a conſunct Diſponer with him, under 
Jo expreſs Deficnadh of the eldeſt Son and Heir, Robertus Ken alla Scot iæ, comer de 
Serathern, & Joannes Sene/callur, primagenitu & heres ipſius, dominur baronie de Kyle, We. 
Which Cha ; to the Ab hem 
- naldur More, Father to Sir William More of Abercorn : And I find that David Duke o 


"and he was no Baſtard, nor can this Defignation be given to a Baſtard, as is ciear by Cova- 
ruviut de matrim. part. 2. cap. 8. 5 2. num. 4. But how can it be imagined, that the Monks 
of Paiſley would have taken a Right from a Perſon as Heir to the Crown, who was not? 
for this would have inferted, Treaſon againſt them, beſide the annulling their Right; or who 
could under ſtand better the Lawfulneſs of a Marriage, than a Body of Charchmen, living in 


al Church the ſaid King Robert and Elizabeth Muir ly buried together? 7 
Item, 1 have ſeen in the 1 7 another . by King Robert II. in the firſt 
Year of his Reign, with the Conſent of John Earl of Carrick, primogenitus & heres Alano 
de Lavidia terrarum de Whitſlet, and another granted by the ſaid King, 1 June, anno pri- 
mo regni, confirming to Paul Mactyre a Charter granted by the Earl of Ro/5, Father to Eu- 
plan, wherein the ſaid Fohn, primogenitus & heres, is a Witneſs; and to ſhew that the ſaid 
Eupham Ro/7 was then living when he was fo defigned Heir, there is a Charter to her by the 
King upon the very ſame Day, of the Lands of Lochleven : As alſo there is a Chartet 


ohn Kennedy of the Barony of Dalrymple, in both which the ſaid John Earl of Carrick is cal- 
ed primogenitus, and is Witneſs with the Farlof Douglas, ſo that he has been deſigned el- 
deſt Son and Heir, openly, uncontrovertedly, and in ali Papers, and with the Conſent of the 
ſecond Wife and her Relations, | | 


Kingdom, and all the Eſtates of Parliament ſwear to own him in his Government, and 
which Statute is printed amongſt the Statutes of King Robert II. Father to the ſaid 


after her Husband was King, and he ſucceeded to the Crown anno 1371. And this alſo 
confutes Buchanan, who aflerts that he was created Earl of Carrick after the Death of 
Eupbam Roſt; and it is againſt all Senſe and Reaſon to think, that he could have been ac- 
knowledged during her Life, if he had not been the true apparent Heir of the Crown, and 


—— 


I have alſo ſeen in Fordor's Hiſtory, Lib. 14. Pag. 13. a Charter granted by King David to 
the Biſhops, with-the Conſent of Robert his Nepfe and his Sons, giving Fo'ver to the Bil- 
hops to diſpone in Teſtament upon Pa ny 9 which betoce that Time did, 


s, 1 have ſeen a Charter granted by King Robert II. when he was only Stewart of Scot- 
land, granted anno 1165, and fo long betore he was King. In which Charter likewiſe, - 


6. Ix the Parliament 1972 the ſaid John Earl of Carrick is deſigned to be Lieutenant of the 


* ö 4 * , * * 
% 


ves a Civil War, by preferring even a queſtionable Heir, after the Miſeries 
ich they had lately then felt, in the Competition betwixt the Bruce and the Balio/ ? A. 


rter confirms to the Abbacy of Paiſley ſeveral Lands diſponed to them 1 Regt 15 


ſay, was always in the Charters granted by his Father King Robert I, called primogenitur, 


the Time, and very near to the Refidence of the married Perſons, and in whoſe conventu- 


fk by King Robert II. the firſt Year of his Reign, to 4lexander his Son, and another to 


John, and which muſt be during the Marriage with Eaupham Roſs, for ſhe lived three Years 


Wy 6 
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* Ie eri, Cem, Ui u the Lingi ih which Cheer W Wi d wh Nader 
py a corrup om, fall to the King; in which Charter the Witneſſes are, Robertuge 
3 bon „ th de Strathern, nepos noſter Joannes Seneſcallus comes de Carrick flins N e ey 
mopenitus & herer, Thomas comes de Mar, Georgius de Dunbar comer de March, & Guliel. 
mus comes de Douglas; ſo that here is not only the Atteſtation of the Father before h 
Was King, naming John Earl of Carrick, thereafter King Robert II. his eldeſt Son and Heir | 
| but che Atteſtation of the Grand- uncle King David, who could be noways biaſſed in the Affair: 
and here he is ranked before the three eldeſt Earls in the Nation, who were then the three 
firſt Subjects therein. And 'tis againſt all Senſe to think that the whole Biſhops would have fought 
the Conſent of the ſaid. John as apparent Heir of the Crown, if he had not been apparent Hei. 
I find alſo, that Fbrdon ,calls him, when he is crowned King, primqgenitus Roberti Il 
Nor was there the leaſt Oppotition made to his Coronation, nor to the Coronation of Annabel 
Drummond his Queen (a Daughter of the Houſe of Stob-hall, now Perth) tho” both the Son; 
of the ſecond Marriage were then alive. I find alſo, that Boethius himſelf acknowledges, tha 
the Earl of March's Son George, 2 ge for having married clandeſtinely one of the 
Daughters of Elizabeth Muir, his Defence was, that he married her when ſhe was the 
Daughter of a private Subject, and before King Robert was King, whereas if ſhe had 
been only a battard Daughter, it could have been no Crime to have married her, 
7. Walter (who they pretend ſhould have ſucceeded to the Crown) having killed hi; 
| Nephew King James I, Son to King Robert III. he was not only not owned after the Death 
of the ſaid King James, as certainly he had been, if his Title had been good, and his Right 
fo recent and demonfirable, having ſo many great and powerful Relations, that his Father waz 
induced upon their account to marry his Mother; but yet ghe ſaid Valter was by all the 
Parliament unanimouſly condemned as a Trait-.r, for havingFonſpired the Death of his law. 
ful Prince. Nor does Goethins juſtiſie Walter's Title in theETeait, but on the contrary, mas. 
nifies the Parliament for their juſt Sentence; as did likewiſe Æneas Silvius the Pope's learn- 
ed Legate, who exhorted the Parliament to condemn him. 8 ; 
8. How is it imaginable, that King Robert, who had ſo lately, and after a ſtrong Competi- 
tion come to the Crown, would have adventured to make his Title yet more difputable, 
by preferring a Baſtard to the true Heir, who had ſo many Friends by his Mother, and 
Who being an Infant had never diſobliged him? 5 
9. Ir we will conſider the Opinion of the Civi/ians, whom we and almoſt all Nations fol- 
low in the Cafes of Succeſſion, we will find, that the ſaid King Robert III. was the eldeſt 
and lawful Son of King Robert II. flius legitimus, & non legitimatus, For, 1. They con- 
clude, that a Son is proved to be a lawful Son by the Aſſertion of the Father, Atciat. trad, 
Yeſumpt. reg. 2. proſumpt. 2. num. 6. And certainly the Father is the beſt Judge in fuch 
es; but ſo tis, we have the Father owning the ſaid Robert III. to be his eldeſt Son and 
Heir, both in Charters and Acts of Parliaments, which are the moſt ſolemn of all Deeds, 
2. Duando pater inſtituit aliquem tanquam filium ſiuum, which holds in this Caſe, where the - 
Father inſtitutes and leaves him Heir, and the Parliament ſwears Allegiance to him as the 
Heir, Maſcard. de prob. vol. 2. concluſ. 799, And in dubious Caſes, the Father's naming ſuch 
a Man as a Son, preſumes him to be a lawful Son, naminatio parentis inducit filiationem in 
dubio, L. ex facto, & ſi quis rogatus, ff. ad Trebell, 3. Even Fame and the common Opinion 
of the People, do, in favours of theſe that are in Poſſeſſion, and in ancient Caſes, prove 
. filiationem & legitimationem, Maſcard. concluſ. 792. but much more, where the Fame and 
common Opinion is adminiculated by other Arguments, Fulgo/. concih, 128. Panorm. ix cop. 
tranſmiſſ. qui filii ſunt legitimi, 4. When Writs are produced, calling a Man a Son, the 
Law concludes him to be a lawful Son, Maſcard. vol. 2. concluſ. 800. nun. 15. All which 
can be eaſily ſubſumed in our Caſe, in which Robert III. is named not only Son, but Heit, 
and Allegiance ſworn to him, even in the Lifetime of the ſecond Wife, and her Relations 
fitting in Parliament, and all this acquieſced in for many Hundreds of Years, and the Cony 
petitors puniſhed as Traitors by the nnanimous Conſent of all the Parliament, 
I know that Buchanan does moſt bitterly inveigh againſt thoſe Laws made by King Ker- 
net b III. as Laws whereby the ancient Right of Succeſſion was innovated, and whereby the 
Government was ſettled upon Children who were neither able to conſult with the People, 
nor to defend them, and whereby thoſe had the Government of the Nation conferred upon 


them who were not capable to govern themſelves. _ aki a 
To which my Anſwer is, that in this Buchanan's Malice contradiéts his Hiſtory, for his 
own Hiſtory tells us, that the Scots ſwore Allegiance to Fergus and his Poſterity, and con- 
ſequently Fergui's Son ought by Law to have ſucceeded, and not his Brother, for his Bro. 
ther was none of his Polterity, and therefore thoſe Laws made by King Kenneth did 
renew the old Law, and the Innovation introduced in favours of the Uncles, was a Sub er- 
fion of the fundamental Law to which they had ſworn. 2. That the old Law was not abr» 
| gated, but was in Being by virtue of the firſt Oath, appears very clear by Buchanan hin- 
elf, who conteſſes, that upon the Death of Durſtul, a wicked Prince, it u as debate 
whether his Son ſhould not ſucceed juxta ſacramentum Ferguſio preftitum, R 4 
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morem ſervandum, which acknowledgeth that the Succeſſion. was. even.in... theſe, Days. 
dom and after the Dead, of - Fergus I. its S0 


ſtas 


Le- 
ain (tho a Minor) was crowned, and his Uncle Græmul allowed td be his Tutor. Aud 


Bachduan alſo brings in Biſhop Kennedy, Li 12. praiſing this Law as made by Kennet hi a 


maolſt wiſe and glorious Prince, with Advice of all his Efiates of Parliament, and Which rather | 


confirms (as he ſays) the old Law than introduces a new one, fo far did Buchanax's Rage 


aoaintt Queen Mary prevail with him to praiſe and rail at the ſame individual Law; ard” it | 


= obſerveble, that it is ver .dangerons to recede once from fundamental Las s, for Backhanan 
makes not only the Sade en elective, but he makes no Difference betwixt lawful Children 


and Baſtards, and exclndes not only Minors during the Uncle's Life, but Women for ever. 


3. In all Nations where the any bs hereditary, Minors fucceed;. and ſo this Innoyati- 
on; of cauſing the next Male ſuceeed for all his Life, was contrary to the Nature of the Mo- 
narchy, and to the Cuſtoms of all Nations, and GOD in Scripture gives us many Intiances 
of it: Joaſb ſucceeded when he was ſeven Years of Age, Fe/jtah when he was eight, Ma- 
vaſſeh in twelve, aud Agariah in Sixteen; and yet in thoſe Days GOD is ſaid to have cho- 
ſen the King, for tis faid in Dear, Thon ſhalt ſet over thee the Kimgiwwbom I have choſen, and 


conſequently the Choice of Minors cannot be ill, fince GOD Almighty uſen to make ſuch | 


a Choice. I know, that Zpcle/; x. 16. ſays, Mo unto the Land uuben thy King is a Child; 


but the Criticks interpret this of a King that is child iſh, puer intellettu & moribus, or becauſe 
Factions ariſe by the Oppoſition to his Regents, and this Inconveniency did more neceſſa- 
rily attend the allowing a Regent King during Life; for boch the Subjects and the true Heir 


raiſed Factions in that Caſe, whereas the Subjects only are factious in the other, and yet e- 


ven they are no more factious for that ſhort I ime, than they are always in Commonwealths. 
4 The Reaſon why the Minor King was to have one to ſupply his Nonage ceafing with his 
Majority, it was unreaſonable that the Remedy ſnould have laſted beyond the Diſeaſe, and 
the worſt Effect that could have been occaſioned by the Infant King's Minority was, that the 


Kingdom ſhould have been during that Time governed by joynt Advice of Parliament, Coun- 


cils, and Officers of State, which in Buchanan Opinion, in other Places of his Hiſtory and 
Book de jure regni, is ſo excellent a Model, that he decries Monarchy as much inferior to 


King. 6. It could not but occaſion many Murders, and much Faction, for the true Heir 
could not live peaccably under this Eclipſe and Exclufion, nor could the Uncle live without 
making a Party to fecure his pleaſant Ui 


it. 5. It was molt inconvenient to accuftom any private dex to live in the Quality of a 


ſurpation. 7. As theſe Diviſions and Factions were 


the natural and neceſſary Effect that were to be expected from this irregular Suceeſſion, ſoit 


is very obſervable, that from King Fergus to King Kenneth III. we had 79 Kings, amongſt 
whom almoſt the Half were the moſt 3 ca, or ; : 
according to Buchanan's Character of them; ſo happy and wile a is this (fo much mag- 
ified) Elect on of a Succeſſor by the People and cir Repreſentatives to ſupply the De- 
\ feds ofthe lawful Heir, whereas from King Kenneth III. to King Charles II. incluſive, we have 
had 31 Kings, 26 of whom have fucceeded by a due lineal Right, and have proved virtuous 
Princes, greater by their Merit than their Birth, as if GOD had deſigned to let us ſee, that tho 
moll of them ſucceeded whilſt they were very young, yet that he can chooſe a fitter Succeſfor than 
Parliaments can do; whereas the other five Kings who came to the Crown againſt that Law of 
Kenneth III. vis. Conflantine the Bald, Grimus, M. Beth, Donald Bain and Duncan II. were 
all Perſons who deſerved very ill to be preferred to the true Heir, and who, as they came 
do the Crown againſt Law, ſo governed without it: And tis ve ſtrange, that the Fanaticks, 
who think that every Throw of the Dice is influenced by a Decial Providence, will not 
allow that GOD does by a ſpecial Providence take care who ſhall be his Reprefentative, 
who ſhall be the Paſtor of- his Þ 
his Care more than our own, and hope to obtain more from him by Chrittian Submiſſion, 
— Humility and Obedience, than we can by caballing, rebellug, and {acrilegious murdering 
or excluding the true Succeflor, e „ a 
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lock, and nurſing Father of his Church; let us therefore truſt 
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VER Y Man being Maſter of his own, he may diſpone thereupon as 
he 3 and if a Man ſo diſpone his Eſtate, as to cut the ordinary Line 
of Succeſſion, beſtowing it upon others than theſe on whom it would 
have deſcended by Law, this Deed of his is called a Tailie, from 
S the French Word taylier to cut, and not from the Latin Word talis, 
which ſignifieth a Quality, as appears by the writing of it, tho' a Tailie 
A indeed be 3 Quanged Juccemon. e 

BEC Aus Tailies divert the Succeſſion from the due Courſe of Law, 


_ therefore it 15 moſt ſtrictly to be interpreted, and generally the Law never favours or am- 


lifies what is done by private Parties contrary to the Courſe it preſcribes; but yet when 

uſtom, which is another Law, has made any Thing more univerſally followed than what 
the Law preſcribes; as for Inſtance, Tailies in favours of Heirs male are now more ordi- 
nary than Tailies in tavours of Heirs whatſomever, tho” theſe be the true Succeſſors by Law; 
therefore ſome think that a Tailie in favours of - Heirs male, is favourably interpreted, e- 
ſpecially amongſt great Families, for that is preſumed to be the Inclination of theſe through 
the whole Nation, aud ſo to have been every Man's Deſign in particular: And the preſumed 
Will of the Diſponer is the beft Interpreter of what /is diſponed, and certainly if there was 


a former Tailie in the Family, the Preſumptions muſt till incline to maintain it. 


TAIIIESs ordinarily and properly reſpect Land, becauſe the chief Defign was to preſerve 
ancient Families, yet Sums are often tailied as Acceſſions, left the heritable. and moveable 


Eftate ſhould be divided; but properly when a moveable Sum is left qualificate to Perſons 
ſubſtitute, we call not that a Tailie, but a Subſtitution. - Our Tailies are the ſame Rights 


that Subſtitutions were, or dei commiſſa in the Civil Law, or feuda gentilitia in the feudal 
Law, and therefore Topicks from thete may be urged in Debate concerning Tailies with us; 
but I believe; with Craig, that our Tailies proceed immediately from the Engliſh Entails, as 
they derived their Entails from the Norman Cuſloms, whoſe: Authors upon this Subject muſt 
beſt inſtru and direct us. e „ Es 
TRE Proprietor tailies his Lands in Scotland, in favours of a certain Perſon who is called 
the Inſtitutor or firſt Member of the Tailie, which failing, to the reſt that are called Subſli- 
tutes, Inſtitutes and Subſtitates being Terms borrowed from the Civil Law, and expreſſed 
by us in the firſt, ſecond, and third Member of Tailie, Sc. But according to the Civil Law 0+ 
mnis ſubſtitutus ſecundus heres dicebatur, licet tertio vel quarto gradu ſcriptus. A Tailie may be 
either made by a Bond of Tailie, whereby the Fiar obliges himſelf and his Heirs of Line, 
reſign his Eltate in favours of, Sc. which is to be completed by a Diligence againſt the 
Heirs of Line, or by a Procuratory of Reſignation in favours of the Heirs of Tailie, upon 
which if no Reſignation followed, the Heir of Line muſt be purſued to grant a new Procu- 
ratory, for the firſt Procuratory expires with the Granter, but the moſt ordinary Way is by 
a Diſpofition when Lands are bought, for then the Buyer takes them to his Heirs, or 1 


Contracts of Marriage, in which the future Husband either tailies them to the Heirs 9 
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which are condeſcended on, and which he obliges his Heirs male, or of Tailie, to pay. All Men 
may make Tailies who can grant Obligations, but it has been doubted, if Minors can even with 
the Conſent of Tutors and Curators; and I conceive they cannot, for thoꝰ it cannot be proper- 
ſaid that themſelves are leſed, ſeeing they continue ſtill Fiars, yet a Minor may be juſtly 
aid to be leſed in that he wrongs his Family and neareſt Relations, except his Relations were 
ſuch as that they may be paſſed by cum Juſto elogio, ſuch as notorius decoctor yei ſus, open- 
ly flagitious, and generally ſuch as were allowed to be diſinherited, fine querela Puff 
teftamenti : And in theſe Caſes it may be alſo doubted, whether Tailies in fuch Circumftan- 
ces might be ſuſtained without the Conſent of Tutors and Curators; for albeit Alienation 


of Heritage, even with us, be null, except it be authore prætore, yet if the Curators be in- 


teteſted in the Perſons that are to be paſſed by, it were hard to bind up a Minor, ſo as that 
hecou'd not prevent the Ruin of his own Family. But it has been juſtly decided, that a 
1 50 1 one for onerous Cauſes, as for Payment of his own Debts, or the Debts 
of the tailied . 


med the Tailie, may, as Caig ſays, revoke the ſame, for he is leſed by changing the firſt Fa- 

mily, and Jt more by altering the Succeſſion from Heirs whatſomever to Heirs male, for 
there arlle greater Adyantages to the Superior by the Marriage of an Heir female than of 
an Heir male; but if either the Minor, Maker of Tailie, or the Superior confirm or ratifie 
a Taiſie made or confirmed in Minority, without the Conſent of Curators, the ſame would 
be valid; albeit it may ſeem that, which is io jure null, as ſuch Deeds are, cannot conva- 


leſce by Ratification, Tailies being Alienations, do ordinarily require a clear and diſtin& Ex- 


preſſion of the Defundt's Mind, nl” uh ſometimes Tailies have been inferred from a tacite 
Conſent, or from Conſequences ; as for Inſtance, if a Man take a Wadſet to himſelf and his 
Heirs of Tailie, and thereafter acquire a Reverſion to his Heirs indefinitely, though this Re- 


verſion ſhould deſcend to his Heirs of Proviſion, yet the Lords by a Juſt Interpretation, 


make it to deſcend to the Heirs of Tailie, preſuming juſtly, that a wiſe Man would not have 
given the Wadſet to the one, and the Reverſion to the other of his Heirs : And if à Wife be 


of the Marriage, or if it be deſigned that theſe be paſt by, he provides them to Portions = 


| ſtate, and that even without the Conſent of his Tutors and Curators, 13 
December, 1667. Nicolſon contra Micoſſon. A Superior alſo having in his Minority confir- 


— 


an Heritrix, a Reverſion of her Lands being bought in by her and her Husband, and the 


Right taken to them and their Heirs, this Right of Reverſion will not deſcend to either the 


Husband's Heirs, or divide betwixt his and her Heirs, but will deſcend ſolely to the Wife's | 


Heirs who was Heritrix. And it has been found in the Caſe of Hay of Bouſie contra Hay, 
that a Father having three Sons, whereof the eldeſt was dumb, and having made a Diſpo- 
ſition to his ſecond Son, which failing to return to himſelf and his Heirs, declaring, that 
becauſe his eldeſt Son was not able to manage his Eſtate, therefore he diſponed his Eftate 
to his ſecond Son, and ordained him to aliment his eldeſt Son, which ſecond Son dying, and 
-the eldeſt claiming again the Eitate as Heir by Law-to his Father, yet he was excluded, and 
| the Lords declared, that the ſame deſcended to his third Brother, becauſe the ſame was ab- 
Alutely paſſed by cum elogio, as unfit to govern, and his Father having allowed him only an 
Aliment, which was inconliſtent with his being Proprietor. And yet in \icol/on of Tillicultrie's 


Caſe, it was debated but not decided, whether a F ather obliging himſelf in a Contract of Mar- 


Tlage, to, infett his Lady, to be holden of his Heirs male, and obliging his Heirs male and of 
Tailie to warrant her laid Liferent, as alſo obliging his Heirs male to pay the Proviſions 
. Wha on to his Heirs female, and to entertain them until they attain to the Age of 
4 vb 3 the Inferences were ſufficient to eſtabliſh a Tailie, it being inconſiſtent that an 

oh d watrant a Right, but a Proprietor,” or that any Heir female, who was to have Provi- 
155 out of the Eſtate, ſhould alſo have the Eftate itſelf. It was alſo urged, that by the civil 
Lam, fidei commiſſa, which are the fame with our Tailies, could be eſtabliſhed y Words 


ewing either the exprels or tacite Will of the Detunct : But the Lords were ſhy to ſuſtain 


ww Interences, becauſe a Tailie being an Alienation of a whole Eſtate, and tending to cut 
In legal Sueceſſion, and to diſinherit a Man's own Children, it were hard to do all theſe b 
ct be and to leave Judges an arbitrary Power in fo great a Matter. The next Di 
7 0 in N hi is, who becomes Fiar, and 1 can diſpone the tailied Lands, 
2 ns er firſt Place it is to be conſidered, that the Maker of the Tailie, as of all Donati- 
Fa 1 moſt favourable, for nemo preſumitur ſuum ſpargere; and it is moſt reaſonable to think, 
e deſigned only in making a Taike, to ſubſtitute others to himſelf in caſe of his Death, 


without doing any Thing to evacuate the Tailie: And this Principle is enlarged and illuftra- 


| oe 1 Amplifications. 1. That the Maker of the Tailie ſtill remains Fiar, though he 
Fr Se nimſelt to tailie his Lands, for a Tailie of its own Nature imports only a ſimple De- 


nation, and all the Members have 89 em ſuccedendi, which Theophil. calls #Xypovopuls 


KAT g. , . | | a 112 . 21 . | 5 
ory wah bereditas in /pe, and therefore this Obligation to tailie binds the Maker once to 
Cnr . nat to continue the Tailie, except the Obligation was granted for an onerous 


bl 7 0 0 | 1 
= e, viz, for a Price, though the Cauſe were not adequate, nor the full Price granted, 


ten the Maker is not only obliged to make the Tailie, but he cannot break it, for the Law 
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does not preſume, that a Man could have bought the mere Hopes of Succeſſion, ſpem eniy 
Fr etio non emimus, and a mutual Tailie is a Kind of Excambion, nor will the Maker be freed 
rom his Obligation upon his offering to reſtore the Price received, or to diſcharge the my. 
tual Obligement, ſince he is once ſimply obliged for an onerous Cauſe, and this is an Ob. 
ligement to alienate, diſpone, or to excamb, which is not ſatisfied by offering back the Pric 
or to quit the Lands excambed. 1 By | 5 
Tukur is alſo this Difference betwixt an onerous and a lucrative Cauſe, that if a Father. 
who is the moſt favourable of, all others in all Interpretations, ſhould grant a Bond of Pro- 
viſion to his Daughter her Heirs to be procreate in any lawful Marriage, which failing, to 
return to his own Heirs; this Daughter ſo ſubſtitute, could not aſſign or diſpone the Sum 
except for an onerous Cauſe, as for Aliment, Cc. 13 January 1679. Drummond contra Dyun. 
mond. Becauſe this Proviſion is gratuitous by our Law, and the Father's Defign appears to 
have been that his own Heirs ſhould be preferred to Strangers, but if this Daughter marry 
the Tocher does not return tho? ſhe want Heirs, for then the Marriage becomes an onerog; 
Cauſe, and the Tocher is aſſigned 7p/o jure by the Law, ad ſuſtinenda onera matrimonii, for 
the ſame Reaſon. As alſo, if a Man lend a Sum, and take the Bond payable to himſelf and 
the Heirs of his own Body, and failing of him by Deceaſe, proyide that the Sum ſhall remain 
with the Debitor, the Lender may notwithſtanding lift the Sum and diſpone thereupon at 
his Pleaſure, for he remains ſtill Fiar, and the Subſtitution is preſumed to be made ex 
cauſa lucrativa, 18 November 1680. Murray contra Murray. Nor do I think that any onerous 
Cauſe would be allowed in this Caſe to be proven by Witneſſes, for that were to inſtruc a 
Debt by Witneſſes. The ſecond Amplification is, that tho'the Father oblige himſelf by Bond 
of Tailie to reſign in favours of himſelf in Liferent, and failing of him by Deceaſe, in fi- 
_  vours of his Heirs, get the Father would ſtill remain Fiar, and that Liferent would only be 
interpreted 4/u#sfruttus. caſualis, 3. A Tocher being made payable to the Husband and 
Wits and longeſt Liver of them two in conjunQ Fie and Fas and to their Bairns in 
die, the Husband was found Fiar, and that he might uplift the Money and alter the Sub- 
titution, 12 December 1665. Pear/on contra Martins As alſo if he lend out Money, and take 
the Bond payable to himſelf and his Spouſe, the longeſt Liver of them two, and to their 
TN | Son nominaum in Fie, yet ſtill the Maker of this Subſtitution remains Fiar, 28 Febraary 1626. 
Tulliallan contra Clackmanar, tho? this is a ſtronger Caſe than the former; for there not on- 
Pi. the Father is made a Liferenter, but the Son is expreſly and nominatim made Fiar, and 
tis may ſeem. the ſame Caſe as if a Father ſhould diſpone his Lands to his Son in Fie, re- 
ſerving.his own Liferent, 8 certainly the Son would have only Right to the Fie, and 
n only to the Lifèrent. It may be therefore doubted, if there be not a Difference 
betwixt Rights made by the Father to Lands or Sums, or Rights made to him of Sums made 
payable with a Subſtitution, for in theſe laſt it is to be preſumed that the Rights were made 
rinci . own favours, & hoc uon agebatur to convey a Right to the Son excluſive- 


y 
h of the Father, to debar him from ſeeking Payment, but only that he ſhould ſucceed * 
iar in caſe the Father called not. for the Money; and tho? it may ſeem that the Father in 
3 help Caſes. may only, for ſecuring of the Sum, call for it from the Debitor, but ſhould be ob- 
| liged to re-imploy, it in favours of the Son who is Fiar; yet ſo far does the Favour- 
ableneſs of the Granter prevail, that it was found that he might diſcharge the Sum ſo pro- 
vided. without any onerous Cauſe, 20 February 1629. Laird of Drumkilbo contra Stormont. 
The next general Point to be conſidered, is, Who is Fiar amongſt the Perſons inſtitute or 
ſubſtitute with relation to one another; as to which the firſt Rule is, that when a Right 
is made to a Man, and to his Wife in conjunct Fie, it reſolves but in a Liferent in favours 
of the Wife, and the Husband is the ſole Fiar if the Right be of Land, but if the Right be 
of Moveables, it divides, and. the Reaſon is, as I conceive, that it is not preſumable that 
a Wife will be provided by the Husband to the Fie of any Lands, tho” it is reaſonable enough 
to provide them ſometimes to the Fie of Sums as being viliora; but I think the ordinary 
Reaſon which is given, viz. that potior pf conerie; muſes is ridiculous, for if a Man ſhould 
provide his Lands by his Contract to the Children of the Marriage, all the Children, male 
and female, would come as Heirs of Proviſion equally ; and it is the Prerogative of the Hus- 
band and of the Sex that regulates this Caſe. The third Concluſion is, that where it is du 
bious who is Fiar, he is ſtill concluded to be Fiar upon whoſe Heirs the laſt Termination 
falls, and all the reft are only interpreted to be Liferenters, but both theſe Conclufions are 
limited. 1. In the Caſe betwixt Hasband and Wife, where the tailied Lands do belong tothe 
Wife as Heritrix, and ſo Fiar; as for Inſtance, if the Wife, with the Husband's Conſent,gra 
a Wadſet of her Heritage, and take the Reverſion to herſelf and her Husband in comp 
Fie, and to her Heirs, in that Caſe the Wife ſhould be Fiar of the Reverſion, notwithitanc 
ing of the Frorogutive of the Sex, nor would: their Heirs ſucceed equally as Heirs of 8 
vion, but the Wife's Heirs. would ſeclude the Husband's; and yet fo favourable is 
Husband's Prerogative, that if a Sum be declared payable to a Man and his Wite, and 
longeſt Liver of them two in conjunct Fie, and to the Heirs to be procreate betwixt 7 
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and their Aſſignies, which failing, to the Heirs and Aſſignies of the longeſt Liver, the Huſ- 
band was found in that Caſe to be Fiar, albeit the Wife was the longeſt Liver, and tho the 
Termination fell . the Wife's Heirs, and thus, by the general Rule, ſne ſhould have 
been Fiar if ſhe had not been a Wife, 2 Taue. 1688. Juſtice contra Barclays But this 
would again fail if the Right were ofthe Lands originally belonging to the Wife, or if it 
4 peared by other clear Preſumptions that it was deſigned amongſt the Parties that the 
Wie ſhould be abſolutely Fiar, as in the Caſe betwixt Dumfermling and Callendar, 27 
UNC. : 1 3 0 N re N > 
Tt HERE Is an ordinary Clauſe in the Contracts of Marriage amongſt Burgeſſes, whereb: 
the Husband is obliged to add ſo much to the Tocher, and to im loy the ſame to himſe 
and his Wife, in Liferent upon Lands or Annualrent, and to the Chiſdren of the Marriage 
in Fie, which failing the one Half to return to the Husband's Heirs, and the other Half to 
the Wife's; and if the Sum be uplifted, to re-imploy the ſame for the Uſe foreſaid, which is 
very reaſonable in it ſelf, to encourage them to make their Stock to grow by their mutual 
Induſtry; and by the Cuſtom of all trafficking Nations, ſuch as Holland, Flanders, &c.Sums 
are accordingly divided. But yet it was found in Andrew Bruce his Caſe, that the Father 
till remained Fiar, and there being no Children of that Marriage alive, he might as Fiar pro- 
vide the whole Stock to the Children of the ſecond Marriage: Which Deciſion Sir George 
Lockhart his own Advocate, upon our private Reaſoning, when thereafter Preſident, over- 
turned, and very juſtly, for wherever there is an Obligement to re- imploy, it is clearly de- 
ſigned by the Parties, that the Father ſhall only have the Power of Adminiſtration, and not 
of diſponing, elſe the Clauſe whereby he obliges himſelf to re- imploy, would operate no- 
thing. And I find that by Craig's Opinion, page 249, if a Feu be granted to Titiu and Mævia 
and their Heirs, yet if there be no Heir of the Marriage, it would divide betwixt their 
Heirs, nam in feudis eorum verbis inherendum eft ; and tho? the Seſſion had found then, that 
the whole ſhould deſcend to the Husband's Heirs, yet he calls that violentia s inclemens 
interpretatio, and contrary to the Cuſtom of Eggland; but in this laſt, the conſtant Tract of 
Deciſions differs from Craig, even in the Proviſion of moveable Sums, and not only in fa- 
vours of Diligence done by Creditors, but where the Diſpoſition by the Father is voluntary 
and gratuitouszbut if a Tailte were made inſtituting and ſubſtitating two Strangers andtheirHeirs, 
the Succeſſion would certainly divide equally. If a Tailie be made to a Perſon not extant in 
Time of the Maker's Death, on nato 720 naſcituro, as when the Earl of Lever tailied his 
Eftate to Rother's ſecond Son, which failing for Melvins ſecond Son, the Lords found 24 
June 1667.that Melvins ſecond Son would not be ſerved Heir of Taille, whilſt Rocher was 
Alive, who. might have a ſecond San; for tho'it was alledged, that dominium e efſe in 
pengenti, and that many Inconveniencies aroſe inconſiſtent with the Maker's Deſign, and 
that there was no Heir to purſue neceſſary Proceſſes, or to interrupt Preſcriptions relating 
to the tailied Lands, yet they thought that the Maker's Deſign to prefer Rother his Son, was 
moſt clear, and theſe Inconvenienc ies might be eaſily obviate by giving a curator bonis, who 
might purſue or defend; and the Maxim, that domininm non poteft elſe in pendenti, vel in nubibus, 
was chiefly to be underſtood in legal Sueceſſions, and even here the Dominion remained in 
bersditate gone the Right was to be drawn back to the Death ofthe laft infeft, as 
when an Hex has entred, who has lien out many Years: They found alſo that in this Caſe, 
a Donzzz#; tothe Gift of Nonentry had Right, till there was an Heir, not to the whole Du- 
ties, ſeeing there was not an Heir who was in culpa or mora, but only to the retour Duty. 
Jo avoid this Inconveniency of Pendency, Tailies now ordinarily bear, to be either of the 
Berſons ſo ſubſtitute, who ſhall be extant the Time of the Maker's Death, or to the Mother 
| or elder Brother of either, who is obliged expraſly to reſign to the ſecond Son when he ſhall 
de born. Sometimes alſo the Maker grants full Power and Warrant to ſuch Friends as he names 
28 Truſtees, to prefer either of his Relations that they ſhall find beſt to deſerve the Sueceſ- 
fion, as in Dundar's Tailie, which Faculty as I think, may be exerced even after the Death of 
the Maker, ſince it is not properly a Mandate, but a Power and Faculty granted in order to 
a ſpecial End, and muſt therefore laſt till it can take Effect. h e gs 
Tux great Deſign of Lailies being to perpetuate the Succeſſion of the Maker, they ordi- 
narily infert Clauſes diſabling the Perſons inſtitute or ſubſtitute to diſpone, which are called 
patia de non alienando, and by this Clauſe it is ordinarily provided, that the Perſons inſtitute 
and ſubſtitute ſhall do no Fact or Deed, which may prejudge the Succeſſion of the Heirs of 
Tailie, or that it ſhould not be lawful to them to diſpone or wadſet any of the Lands ſo 
tallied, or do any Deed whereby the Lands may be evicted or appriſed from them, without 
the Conſent of all the Perſons contained in the Tailie ; and ſometimes it is added, that the 
Heirsof Tailie ſhall, by the Acceptation of the ſaid Right, be obliged. to do no Deed to the 
Prejudice of the ſucceeding Heirs of Tailie, as they are deſigned in the ſaid Tailie, or an 
Obligement is taken apart, whereby the Heir of Tailie obliges himſelf to do no Deed to 
diſinherit or prejudge the Heirs of Tailie, as in Callendars Caſe; and if any of the Heirs 
of Tailie make any voluntary and gratuitous Deed to the Frejndice of the ſublequent Mem- 
VVV g 8833632 e ber 
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Caſe) ir is moſt undeniable, that albeie; where a 8 de non alienando was not conceived in 


fi liberls, aut pofteris, aut beredibus, aut alits ee per ſonir conjlilenter, eandem volmitg. 


d 


Payment thereof, therefore a Clauſe irritant and reſolutive is adjected to the ſaid pactun de now 
alienando, whereby it is declared, that if they contravene the ſald Clauſe, by either diſponing, 
or ſuttering the ſaid Lands to be appriſed from them for. Debts, and the Legale to expire, al 


ſuch Deeds or Diligence ſhall be null, which is the Clauſe irritant ſo called, becauſe it irri- 


tates and annuls the Deeds and that Part of it ; whereby it is provided, that the Contraveen- 
er ſhall loſe all Title or Right to the ſaid Lands, is called the Clauſe reſolutive, becauſe it re- 
ſolves and annihilates the Right of the Contraveener, and opens an Acceſs to the next Heir; 
and therefore if the Heir contravene, there is a Reduction raiſed at the Inſtance of the next 


Heir, againſt the Creditors both of the Debts and Diligences, and a Concluſion of a Decla- 


rator is added againſt the Contraveener, craving that it may be found and declared, that the 


Contracter has contraveened, and that therefore the Right is devolved upon the next Mem- 
ber by: the faid Contravention, and that he ſhould enjoy the Eſtate free from any Debts 


- contracted, as ſaid is. The firit PraQtick thereof was in the Viſcount of Stormont”s Caſe, where - 


—_ 


in it was alledged, that the patta de non alienando were extended toannul voluntary Diſpoſitions 
made contrary thereto, yet they never {tretched ſo far as to annul Debts, L. ea lege, C. de con- 
dict. ob canf. dat. 2. Tho” this Prohibition would be extended to Debts voluntarily contracted, 

yet it could never be extended to Debts neceſfarily contracted, River, tract. de alien. cap. 6. 
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' 4 for that tended both to deſtroy Commerce, and to make the Fle uſeleſs to the Re- 
ceiver. 3. Lawiers do not allow ehe annulling of Rights made, nec - trayſlationem dominit „ 
impediri, by virtue of ſuch Prohibitions as theſe, except the Maker hath reſerved ſome 
Property to himſelf, by virtue whereof he may quarrel the Contraventions, as is clear b 
Bartol, and Baldus, and C. Sanciniug Cod. de reb, alienand, where they conclude, quaſi is 
2 quo adjea oft clanſula de non alienando, reſervavit ſibi jus aliquod in re þypothetica, vel domi- 
nis impeditur tranſtatio, aliter non eft, etiamſi pati um aahibitum ſit in ipſa traditione & cum pafto 
reſolutivo, tamen tmpedit dominii tranſlationem, ſtdillo caſu alienans tenetur tantum ad 2 0 65 
To the firſt ot Which it was anſwered, that voluntary and gratuitous Deeds were reducible 
upon the AQ of Parliament 21. and therefore a Clauſe irritant and reſolutive had been uſeleſs, 
it had not been deſigned toſecure againſt the contracting of Debts, or doing of Dili- 
nces; and ſince Lawiers allow ſuch Clauſes, they muſt allow them to take Effect in the 
erms provided. To the ſecond it was anſwered, that if the Debts were neceſſarily con- 
erated for Advantage of the Maker's Memory, or the maintaining of the Taille, they be- 
hoved indeed to be as neceſſarily Conſequences of this Deſign; as for Inſtance, the wade 
ſetting a Part of the tailied Lands for Payment of the Maker's Debts, or the contracting of 
new Debt, for maintaining a Coal begun by him, Wo, but the wadſetting Land for Pay- 


ment of the Debts of the Perſons inſtitute or ſubſtitute, would not be allowed as there ne- 


ceſſary: And the Opinion of 58 F concerning neceſſary Debts, was not to be taken in 
that Senſe, and yet it may be, that 


fany of them were, without their own Fault, obliged to 
tanſom themſelves from an Enemy, or to A a Fine, for which they were 1 impriſo- 
ned, the tailied Lands might be burdened, for the Law could not preſume but the Maker 


would hays conſented to the ranſoming or freeing of a Man, whom he loved ſo well as to 
leave him his Eſtate. To the third it was anſwered, that the Maker of the Tailie bei 
himſelf in Fie, and making only a Taille with theſe Proviſions, did, by adjeQing them, 19% 
fafto reſerve a Power to quarrel the Contraveners ; and the dominium was not ſimpliciter 
tranſmitted by him, but only / modo, and Tailies ordinarily bear, that the ſame are made 
only with the Burden of the Proviſions, - | pn 
Tur Lords having repelled theſe Reaſons, did: alſo find, That the Viſcount of Stor mont 
Purſuer, as the next Member of the Tailie, might either ſerve himſelf Heir to the Maker of the 
Tailie, though ordinarily the Heir commonly be ſerved to him who died laſt veſt and ſeiſed, or to 
the Earl of Anandale the Contravener, who died laſt infeft, and that without Neceſſity of 
paying his Debts; for regularly the Heir ſhould pay all his Predeceſſor's Debts, and that in 
the Conſtruction of Law, heres ęſt una & eadem perſona cum defunfto ; but now it is ordi- 
narily provided, that in caſe of Contravention, the next Member of the 'Tailie may ſerve Heir 
to either : Where a contravening Member of the Tailie is cut off by ſach Declarators, all the 
Heirs of his Body are cut off; as for Inſtance, if the Earl of Anandale had had Children, none 
of his Children could have ſucceeded after that Declarator, becauſe they would only have 
ſucceeded as Heirs to the Contravener ; and yet if old Stormont, Maker of the Taille, had 
ſubſtit ute nominatim' the Earl of Anandale, eldeſt Son to himſelf, naming the Earl of Auan- 
dale, which failing to the eldeſt Son, which failing to Balearn, Lnandale's eldeſt Son would 
have ſucceeded, albeit his Father was cut off, becauſe he. would have been ſerved Heir 
to old Stormont, and his Right flowed from him, and not from his Father, 
To ftrengthen theſe Clauſes againſt ſingular Sueceſſors, by making them more authoritative 
and better known, there was an AQ of Parliament made anno 1685. whereby ſuch 
. Clauſes reſolutive and irritant, were declared valid againſt ſingular Succeſſors, providing 
they be ſer down in the Procuratory of Reſignation an Precept of Seiſin; for then they be- 
hoved to be ingroſſed in the Seiſin, & ita oficiunt iam traditionem, as Lawiers require, elſe 
they cannot be real, and no Right that is not real, can be valid 57 87 a fingular Succeſſor, 
wough they will be ſtill valid againſt the Heirs of Line, who would be liable to grant Precepts: 
This Act requlres likewiſe that the Tailie be regiſtrate. Some of late repeat not theſe irritant, 
reſolutive, and other Clauſes in the Procuratory or Precept, but ſay only in general, upon 
the Conditions and Reſervations contained in the Diſpoſition, thinking that the Tailie bein 
to de regiſtrate, the ſaid Clauſes are ſufficiently notified and made publick thereby, though - 
oof be not expreſt in the Precept or Procuratorys and ſo in the Seiſin, which is like- 
Wie to be repgiſtrate: But I differ from this Stiſe, for the more publick theſe Clauſes be 
made, the better, and many of theſe Tailies are not regiſtrate, ſo that the Clauſes are 
| Not all made publick. | 1 
Tus ſaid 22 Act ſeems likewiſe moſt defective in this, that it Ne that if the Proviſi- 
he and Clauſes irritant ſhall not be repeated in the Rights and Conveyances, whereby 


e Heirs of Tailie ſhall-bruik and enjoy the tailied Eſtate, the Omiſſion ſhall import a con- 
travention a 


ho contrated bona fide; and thus an Heir who reſolves to break the Tailie, may. cauſe 
omit to inſe 


rt theſe Clauſes in the Retour, and thereafter ſell, quo caſu he will get the Price, 
ue Buyer will be ſecure, and the ws IT 4 * will be defrauded; to prevent which, 


i 
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% 


ainſt the Perſon who omitted to inſert the ſame, but not againſt the Creditors - | 
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it ſeems there ſhould be a new Act of Parliament made, ordaining the Director of the Chan- 
% cery and his Deputes, to ſee all Clauſes inſert in the Retour, under the Pain of Deprivation. 
7 and repairing the Loſs of the ſubſequent Heirs, as alſo: declaring, that the Creditors ſhall not 
be in tuto, thouzh they be omitted in ſabſequent Conveyances, by which a Buyer may have 

no Inconveniency, but that, for the pulick Good, and his own ia he ſhall be obliged 

to look to the original Infeftment, which he mutt do however, ſince all Buyers are obliged 

to look to the Regiſter of Seiſins. Inhibition alſo is a Remedy to ſecure againſt Deeds 

done by the Members of Tailie; but with us there is this Diſtinction, that, 1. An Inhibition up. 

on a Bond, obliging a Man to grant a Tailie, is no ways valid, fince it is but a Diligence, 
and ſo cannot be extended beyond the Obligation, and for the ſame Reaſon it cannot be rail. 
ed upon any Deed coming d deffinatione. 2. It is to be raiſed upon an Obligement of Pro. 
viſion not to alienate; it makes all Deeds done by the Contravener, after the Inhibition, to 
be reducible, though they be granted for onerons Cauſes, for otherwiſe they are only re- 
ducible upon the AR of Parliament 21. it made or granted voluntarily and gratuitou Y. 3. 
If there be a Clauſe irritant and reſolutive, an Inhibition is unneceſſary, j. 

' Taxxrs are many other Conditions and Reſervations to be expreſt in Tailies, as, 1. The 
Maker reſerves to himſelf a Power to alter or innovate his Tailie at any Time in his Life. 
time, & etiam in articulo mortir: And though the Lords have found, that if the Tailie be 
made in favours of him who is not alioqui ſuccelſurus, the ſame is valid, ſince he having nog. 
ther Right, he muſt take the Right with the Quality, Yet I think, if the firſt Member of 
the Taike be alioqui Tann the Defunct cannot prejudge him by any Right upon Death. 
bed, becauſe by our Law ſuch Deeds are revocable, and the King cannot by any Right 
under the great Seal, impower a Man to break that or any other Law, eſpecially fince it 
is founded upon ſo excellent Reaſon as that is, and the Defunct is preſumed then not to 
de ſui compor, nor can the King make him ſo by his great: Seal; but yet if this Perſon who 
was otherwiſe apparent Heir make uſe of that Right, he cannot afterwards quarrel any 
Deed done, revoking the Tailie in whole or in part. 33 of Th 

1 do incline to think that theſe Words of the Reſervation, at any Time in the Maker' 
Lifetinie, without adding etiam in articulo mortis, will imply that he can only diſpone when 
he is in Hege pouſtie, and that upon Death-bed, for elſe theſe Words in articulo mortis, ſooften 
in our Stile, would be ſuperfluous; and fince our Law is jealous of all Diſpofitions made 
upon Death-bed, the ſame ſhould not be allowed except where the Reſervation is very ex- 
preſs; and the Law being the Standard and general Senſe of the Nation, every Man's pri- 
vate Senfe ſhould be interpreted by it, nor ſhould this Reſervation be interpreted as favour- 
able, being conceived in favours. of the Granter who was rei ſue dominus, for it tends to 
1 expoſe him to all the Frailties that Men are liable to on Death-bed. 2. If Lands be tailied 
3 to the Heir female, or to one of more Siſters, Sc. ſhe is obliged. to marry one who ſhall aſ⸗- 
| 5 ſume the Name and Arms of the Maker's Family; and I conceive in that Caſe, that not 
| only the Children of the Heritrix, but he who marries her ſhould be obliged to uſe the 
1 Name and Arms likewiſe, and that it is not ſufficient to wear the Arms quartered or ſo, 
MB but he ſhould only wear the Arms of her Family, for the Maker's Defign was to introduce 
him as a Child of the Family: And tho! it be ordinary to make the eldeſt Son only to bear 
the Name, yet it ſeems very reaſonable that even all the younger Children ſhould bear the 
8 Name if they get any Patrimony out ofthe Family, unleſs they can prove they were provided 
U | aliunde. 3. The Maker oftentimes reſerves to himſelf a Power to burden the Eſtate with 
il a Tpecial Sum for providing his Children otherwiſe, and if he thereafter diſpone or burden 
the ſame, it will be valid tho' he mention not the Faculty, nor relate thereto, ſo favourable 
= is ill the Fiar, that all Reſervations made by him are benignly interpreted; and therefore 
[ alſd a Power to burden the Eſtate with a Sum for providing the remanent Children, will er- 
' tend, not only to the Children then extant, but etiãam naſcituris of the preſent and ſubſequent 


* . 


of 


Marriage, albeit ſometimes it be upon extraor dinary Preſumptions limited to the Children of 
the preſent Marriage, as in the Caſe 3 January 1679. Gilſon contra Thomſon, For clearing 
further this Matter of Tailie, I ſhall repreſent ſome Caſes wherein I and others were con- 
ſulted , as, 1. A Fiar of Lands did reſign the ſame in the Superior's Hands in favours and 
for new Infeftment to be given to himſelf in Liferent, to his Daughter Elizabeth only in 
Liferent, and to the Heirs to be begotten betwixt her and any ſhe ſhould marry in Fie, which | 
failing, to A. B. in Fie; there having no Children exiſted by El;zabeth's Marriage, queriur 
how A. B. could come to have Right to the Eſtate? Some were of Opinion that he behoved 
to be ſerved Heir to Elizabeth; for albeit the Lands were only refigned in her favours in 

. LS yet ſeeing they were to deſcend to her Children in Fie, no Children exiſting the 
Fi$ remains ſtill with her ſelf, but this Opinion was rejected becauſe the expreſs Conception 
of the Subſtitution did bear to her only in Liferent, and the taxative Particle oxy ſecluded 
her from the Fie. Others thought that the Fie remained with the Superior, and he c 

| only make a Right to the ſaid Lands; but this was likewiſe rejected, becauſe the Reſigna- 

1 tion being in favorem, and not ad remanentiam, non hoc agebatur that the Fie ſhould be by 


the Reſignation transferred to remain with the Superior: But I and others were of the oy 
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nion that the Fie remained ſtill with the Reſigner, for dominium 3 cenſetur amiſſum 
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per reſenationem, donec alterum fuerit acquiſitum, as Craig obſerves hoc tit, And as if in 
caſe the Perſon in whoſe favours the Retignation were made, would refuſe to accept the 


Fie, or were incapable, the Fie would certainly remain flill with the Refigner, ſo in this Caſe 


it þehoved {till to remain wich the Refigner, the Condition not having exiſted, as ſaid is. 


Pits being thus conſtitute, muſt be broken in the ſame Way they were conftitate, 


which is a general Rule in all Obligations and Rights; but when Craig ſays, that if the Tai- 


lie become completed with the Conſent of the Superior accepting the Reſignation, and 


anting a new Infeftment, it cannot be broken without his Conſent, this muſt be underſtood 
A chat upon the perſonal Obligement of the Maker; if he {till remain Fiar, the Heir of 
Tailie, tho' infeft nominatim by the Superior, may be obliged to denude in favours of any 
to whom the Maker ſhall make a'poſterior Right whereupon Adjudication may be led, and the 


| Superior will be forced to receive the Adjudger. 2. I.conceive gratuitous Tailies ſhould like» 
vile be broken per ſupervenientium liberorum, as all Subſtitutions were by the Civil Law; but 


this Point being fully debated, the Lords, in the Caſe Chry/tie contra Chryſtie, 13 July 1681, 


fanned to decide this Point, as never having been formerly found in our Law. And the L. 


20. de fidet commiſſ. L. 12. . de con. & demonft. & L. quam autem, Cod. de inflit. & condit. 


there being an excellent Gradation extending this through all the Degrees from Children to 
| Males, and from them even to Baſtards, yet it were hard to extend it further than one's 
own ſupervenient Children, and when without this they would ſtarve or be difinherited of 


all, or at leaſt the far greater Part, therefore our Senate did juſtly repel this Preſump- 
tion inthe Caſe of a Siſter, and where there were Preſumptions which evinced that the Brother 
defigned not, even in the Caſe of Superveniency of Children, to have this Donation revoked, 
If a Man ſhould take a new Right to Lands formerly tailied, and ſhould in the new Right 


take them only diſponed to himſelf and his Heirs male or female procreate of his own Body, 


without adding quibus deficientibus heredibus ſuis quibuſcunque, therefore the former Taille 
was, by the Lords, found to be broken, and the Fen to fall to the King, or other Superiors, 


as ultimus heres. But I love not the Deciſion becauſe it is rigorous, and expreſly contrary 
to the Deſign of the Practicks, and tho? there is Reaſon for it when the Feu is granted originally 


to ſuch a Man and his Heirs male, becauſe there the Donation can extend no further than 


in fayours of theſe to whom it is granted, yet when the Vaſſal is formerly Proprietor, and re- 


ſigns only in favours of himſelf or others, but not ad remanentiam, nothing is defigned to be 


done in favours of the Superior, and fo the Feu ſhould not return to him; and this were to 


forfeit a Man for the Error of a Notar, or for his own Ignorance ; whereas Craig, in a leſs fa- 


nion, that if it be expreſly provided, as in Sir 


vourable Caſe, ſays Page 249. neſtri, non duvito, Iicet clauſula hac (quibus deficientibus) non efſet 


adjefta, eam pro cæpreſſu haberent, erroremque ſoriptori vel notario imputarent. 


WEZ TAEA a Tallie may be broken, and the Succeſſion of any of the Members precluded 


by forfeiting of the firſt or prior Members for Treaſon, may be debated, and it is my Opi- 

John Micbet's Tailie, that if any of the 
Members of the Tailie commit Treaſon, or any Crime or Delinquency whereby the Feu 
may be forfeited or burdened, that then and in that Caſe, the Committer ſhall omit and tine 


his Right, and there ſhall be Place for the next Member of the Tailie to.ſucceed, that by 
this Clauſe the Right will not fall under the Forfeiture, but the next Member may enter 


Heir to the Maker, and that, 1. Becauſe the Maker denuded himſelf only upon theſe Terms, 
and the Contraveners have only Right with this Quality. 2. The King can have no Right 
but with this Quality, becauſe he can have no more Right than the Rebel had. 3. Since 
theſe Reaſons exclude Creditors in other Clauſes irritant, why ſhould it not in this, which 


is likewiſe. a Clauſe irritant, exclude the firſt, who is of all others the leaft favourable? And 
if ſuch Clauſes impede tranſlationem dominii, as is decided with us, all the Members are but 


Liferenters, and the Liferenters cannot forfeit the Fie, 4. Tantum facit quis delinquendo 


 quantunt alienando, and therefore ſince an Alienation. would make the Contravener incur 


_ the Irritancy, ſo ſhoulda Delinquency. 5. By the Law of Exgland Entails ſecure againſt the 
Forfeitures; and it is clear by the common Law; and Laws of other Nations, that the firſt ſuc- 


ceeded not im fidei commiſſir & feudis talibus clauſiitis gravatis, Peregrin. de jur. fiſe. Lib. 30. Tit. 


» 


Was nas it is alledged that this were Enconragement to commit Crimes, it is anſwered, 


| that if a Man fear nbt tlie Loſs of his Life and Literent, he will fear nothing, nor have En- 


land and other Nations thought ſog and on the other hand, this will be rather advantagious 


to the common Edw, for the next Heirs will be all obliged to be loyal, whereas now they 


are rendred deſpetatee And as to the Act of Parliament declaring, that ſuch Clauſes ſhall not 


7 55 the King, and this gives the King no new Right, but only reſerves the Right he 
ad; dut it will be better to fecure 'Tallies' in this Caſe by a new expreſs Act of Parliament. 


In the laſt Place it is fit to know, that tho' tio Obligation is valid till it be delivered, yet Tai- 


lies require no Delivery, nor à diſpenſing with the not delivering, becauſe the Maker re- 
tains fill fach a Right therein as intitles him ſufficiently to be the Keeper of the Tallie 


1 „ 


limſelf;: and ſo the Law preſumes not that he defigned to keep it from being 9 bligatory by 


not delivering it. 


— * A — 


= 


e 
% VI 
WH 
* 
1 
1 
Py 
1 


Hhbbhba | | 6 


2 - 


1 — 


7 
== < —— — — 


* 
. — 4 —_ 4 DID 
. 


== 


- 


, 


r "7 * _ Faw 


| r . 5 ; 4 , x8 ; 9 wy | — | 
492 Sir GEORGE Mackenzits WORKS, Vol I 
: TE. | gy NF | | 1 5 j \ IP 
n Lag —. | — — — 8 Is” ; 7 — ö a | 1 | ; | _ 1 n b 


\ ” 


* 


e 
+$$40+ $4-+4+$44 $$$$+00000++44+44 


+9 $4444 $+$+++$$$4++++++4 e 
MAMA NA Roa Nit OTTER Ate dh fc M. Wo ANT Manas * 


* 


+ 
+. 
* 
\ 


— 


1 


) 


* 


7 * f 0 
% \ 
* 
* 
bu . f 5 
\ 3 - ” 8 Py , 
6 | ö N 
1 : 
* 
, 'A x n 
. 4 f 7 f 
* . * 5 4 * 1 
. 2 * . 0 
. > 1 * 
4 , . % 
* | | | - 
* Fn \ a 


G7) 
— LESS SS 4449984 
The Nature and Definition of A fone. | 


Kno no Part of our Law ſo little underftood, as this Title de adtionilu 
is, for theſe who read the Doctors by them, cannot underſtand the pratticæ 
t Jormule & ſolennitates that were uſed at firſt among the Romarr, tho 
they be truly the Foundations whereupon all the Doctrine ſhould be 
built. And theſe Authors, ſuch as Cazacius, Bachovius, Cicomns, &c. are 
abſolute Strangers to the preſent Practice and Cuſtoms, whereby the 
wiſeſt Courts in Chriſtendom have, from that Knowledge joyned with 
| Experience, formed the preſent Stiles and Solemnities now in Uſe every 
Where, and which are to be found very exactly in Faſon, Joanne Faber, Durandi ſpeculum juris, 
Praftica Fłrrarienſis, and others, but neither the Theory of the one, nor the Practice of 
the other can ſignify to us, except a Man underſtand our Stile Book, and take exa& Notice 
to the leading of Proceſſes, ſome out of all which I defign to joyn together in this Treatiſe, 
in which, becauſe none have gone before me, I will, as thoſe who are forced, with hard La- 
bour pave my ſelf a Way, though nothing indeed can be hard for onè who loves Mankind, 

and is very deſirous to ſerve his native Country. An Action is defined to be jus proſequend: in 
Akon defined, judicio quod fibi debetur. Of which Definition Cæſſus is Author, in L. nihil aliud, & 51. fe 
5 h. t. Certainly actio and cauſa are abſolutely different, as is clear, L. & art. 14. F 2. de ex- 
cept. rei jud. tho? we generally take the Words Action and Cauſe as /ynonyma 7 the Action 
is once intented, which we have learned from Placentinus one of the moſt ancient Prattiti- 
oners, per Inſt. de act. It is called jus, or a Power or Faculty of purſuing in the ſame Senſe | 

that we ſay jus tęſtandi, &c. „ ery Fo Three dot oe Flnao onda & 
Tus Word proſequendi is likewiſe taken more generally here, than *twas of old when c. 
gnitiones extraordinarie were called actione praſecutoriæ, as L. 178. f 2. de verb. ig- And 

'Fromwhence from this Word proſequend} it is, that he that raiſeth an Action, in our Law is called the Fur- 
| Puruerſlo fuer, after the Libel is once raiſed, though in the Memorandum given by the Advocate tor 
drawing the Libel, and in the Libel itſelf, he is till called the Complainer from the Word 

Action. The Purſuer's Advocate is likewiſe called with us in the Minutes af Proceſs actor, but 
why the Defender's Advocate ſhould be called alter, the Words running afores Learmont 
Mackenzie, alteri Lawder & Falconer, &c. - N 0 
From theſe Words of the Definition, jus proſequend} in judicio, the Doctors will ob- 
ſerve that no Man muſt be his own Judge, but muſt purſue before a Judge for what he 
thinks to be his own; for as obligatio gf mater actionis, ſo may I ſay that executio eff e 
Alia, and thoſe who begin at Execution, are in our Law ſaid to put the Plough before the 
Oxen. And thus Sir John Whiteford having extorted a Bond from Stuart in Fanuar 4675. 
the Force being proven, the Writ was reduced, tho' it was there alledged, that this Writ 55 
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only taken for Implement of a former Minute, which it exceeded in no Point, and was e * 
very ſame Caſe, as if a Creditgy, ſhould foxce a Dehjtor to pay him hat was Only his own, 
in which. Caſe what was paid cguld not Be ordained to be teſtored, tho? the Committer ß 
the Force 1 in either of theſe Cafes be puniſhed, ex L. Julia de viz yet Juſtice ſome times, „ 
by that ſamg Principle by which it allqws an Action for recovering gur Property, it allows ak 

{ ſome Kind o ummar Execution for retalning,it, as it allows killing in Sslf-defence ; and 

therefore a Man may take a Thief by his own- Authority, and may detain him twenty Hours 

in Priſon, by, the common Law, Cog. de privat. carcer. Andi altho the ſame; be allowed with 


us. a8-t -. the. eine a Thieves, yet the; keeping them in privato Priſon is not confined! i 
to ſo ſhort a Time; tho! if any private Perſon ſhould even in that, or ſuch other lawful Ca- - 468 


ie 


 rying them to a pu lick Priſon, they might be purſued for unlawfal, F 1 f Some - 
times allo; it is nęgeſſary to keep Malefactors in the Detainer's own ſſtong Houſe, until a 
Warrant ba got from the Conncil, to carry him by publick Authority, or Guards, left his 
- Friends or Feen ſhould: ne hid, ⁵ ũ ẽ—ſ D'! TER Io + | 
- Ir,isalfe lawtal for a Creditat to take his Debitor who. is fleeing, but much wor when .: "_ 
Nee Wang his. Goods, and that even; upon a Sabbath or feriate Day; and tho! the - 
Term, of.Payment be not comę, and, the Judge may grant Warrant for taking ſuch a Debitor, 
even altho“ he be not actually Aeeing, but in meditatione ige; and albeit the Doctors allow 
not this to be done, where the Debitor has not an Eſtate lying within the Judge's Juriſdicti- 
on, yet L think it may be dne, if chat Breſumption be taken by others that are ſtronger. 
Whether, a Debitor may by Conſent impower his Creditor to intromit at his own Hand, 

1 any. e e defggeß hath been debated in ſeveral Caſes. with us. 5 for In- 
flange, if a Man obſige himlelt that he ſhall do uo Deed contrary to the Right he | mads, 
or it he do, it ſhall be null without Declarator, yet notwithſtanding there is ftill-a Declara. 
tor requiſite; for angulling the Deed '; or if a Man oblige himſelf to-cemove at ſuch a Term 
and. if. he remove not, it hall be lawful. for the Setter of the Tack to enter hy his own, Au; 2 
thority, tho' the Civilians be in that Caſe of Opinion, that the Setter may enter without the | 
Anthority, of a Judge, L. genult. in fine cap. di 725 act. yet if the Term elapſes, a Decla- 
rator is requiſite, With us, becauſe after the elapfing of the Term, the Tackſman has the Be- 

nefit of a tacite Relocation, which ſuperveening after the Term, he gives the Tackſman a 
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new. Right; and it the Tackſman die before the Term, his Heirs or Repreſentatives muſt 
he formally removed by a Proceſs, In England/ they can arreſt any Man to find Surety be- 
ore an Action be. intented, and ſince they uſe to arreſt Scoſmen in England, it is quit that 
the Scots, mould haue the ſame Power to arreſt them here by that excellent Title in Law, quod 
« quiſq; Juri, &c. And Ind. that Sandys relates, that the Court in Friesland allowed themſelves 
tat lame Friyilege againſt the Inhabitants of Places, whoſe Laws allowed ſuch Arreſtments a- 
gainft them, and that from the former Principle; and our Council, 13 January 1676. Bell con- 
tra Rohert/on,allows the ſame upon the Borders againſt the Exgliſb, and by the 9 Act, 3 Seſ. 
Fanl. 2. Charles II. Burgeſſes are allowed to arreſt Strangers for Debts owing Wes i ac- 
ey. Horſe or Man's Meat, Abuliaments, or other Merchandize, for which they have no 
Fox underſtanding; theſe Words of the Definition, in judicio, and to be a Foundation for 
many Things that are to be faid in this Title, it is fit to know, that the Roman Pretor being 
2 very eminent Magiſtrate, and troubled with great Buſineſs, he, except in ſome few refer; 
red Caſas, did name inferior Judges who were called [jadices pedanei, delegati procuratores, 
arvitri, to whom he preſcribed a formula, whereby the Canſe was to be adjudged, an 
Which: as their Rule, they could not tranſgreſs: What was done before by the Pretor himſelf 
III Agen e this Delegation, was ſaid to he done in jure, and what was afterwards done by 
the Judge ſq delegated, was ſaid to be done in judicio; but afterwards that Way of judging 
her formulas was taken 8 and the Magiſtrates ordained to judge the Cauſes themſelves, 
1. 2, de ged. jud, By theſe. Words, quod fibs debetur, in the Definition, is properly meant 
that to which we have a Right by Law, tho” not by an expreſs and formal Obligation, albeit TS | 
_ Properly and ſtrictly, quod noftrum eft, & quod nobis debetur opponuntur inter ſe; and tho” it 
may ſeem, that in popular Actions we do not properly purſue for what is our own, ſince 
Furſuit there is allowed to any of the People, tho” the Purſuer have no peculiar Inte- 
_ Teſt, yet ſince every Man has an Intereſt in what concerns the publick Utility, we may be 
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likewiſe juſily ſaid to purſue therefore what is due to us. ; 
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his Obligation relates, or not. Real Ad ions are called Vindio 
called Cd. RIO Op Cen, Ol 
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that we know the 
t they differ from, 


or agree with one another. 
Tus firſt Diviſion of Net. 


ons is, that ſome are real, eu in rem, o · 


. thers perſona], ſeu in perſonam. 


1 


_ Rear Actions are theſe, whereby the Proprietor purſues for 3 
Thing that is truly his, and the Poſſeſſor is not conveened upon a 
2. perſonal Account, but becauſe he poſſeſſes what is ours. 
EEZMEIZDIRA Pr:x5oxa' Attions, are theſe that ariſe from an Obligation, the 

Defender having obliged himſelf; and ſo is not liable for the Thin | 
for which he did oblige himſelf, and fo he is liable, whether he poſſeſſes that Thing to which 


= 


„ 
. 


ons, and perſonal Actions are 


Tu Reaſon why real Actions are called /7ndications, was from the Words vinci & dir, 
becauſe of old there was a Kind of civil and imaginary Force and Duel betwixt the Purſu- 

ers and the Defenders, each of them taking a Sprig or Stalk of the Thing that grew upon 

the Land, and the Purſuer afferting that the Thing controverted belonged'to him, where. 
as the Defender did likewiſe vindicate and craye the ſame as belonging to himſelf, Aul. Gy, 
209. Perſonal Actions were called Conditions from the old Word condicere, which did ſignigle 
denunciare ſibi invicem, & diem in commun dicere quo in judicium veniatur, ' The Cuſtom 
of old among the Romans being, he that was to raiſe a Purſait, was to intimate the ſame to 


his Adverſary, which we call to cite, whereupon the Defender was either forced himſelf to 


of Condictiont, and thereby might be contradiſtinguiſned from the other. 
RAI Actions differ allo from the perſonal in that, that real 


come at the Day appointed, or to find Surety ; and at the Day appointed both being preſent 
the Pretor aſſigned them a qudge, and appointed him a formula by which he was to judge, 
and both the Parties intimated to one another, when they would appear before that 3 
which was diem condicere, and thus the Condictions might be a general Name to all Adtions; 
yet- becauſe real Actions had the peculiar Name of Vindications, which could be only appli- 
cable to themſelves, therefore Lawiers were forced to allow to perſonal Actions, the Nam : 


Actions could only be pur- | 


; ſued in the Court of that Juriſdiction within which the Defender dwells. . 


By our Law we call alſo theſe real Actions, by which we purſue for any Thing that is ours 
and where the Action is competent againſt fingular Succeſſors if they be Poſſeſſors; and in 
theſe we muſt purſue betore that Judge within whoſe Territory the Thing lies, and in ef- 
fect all our Neclarators of Property are Vindications, whether we purſue for the Property 
of Lands, or particular Things which belong to us 'n Property, tho? the Poſſeſſion of them 
be carried away to another, and the Actions for declaring the Property of Land, becauſe of 
the more noble Signification, called. only Declarators of Property; yet if my Horſe had ſtray- 
ed from me, and were poſſeſſed by another, my Action for recovering him, is in effect a 
Declarator of Property, tho? we call ſach Actions for every Thing elſe (except Lands) A- 
ctions for recovering, and the proper Word for Vindication in our Language, is an Adtion 


for Recovery: But we ſtill uſe in our Debates rei vindicatio, and we call all Condictions 


perſonal Actions, except in the four ſpecial Condictions, viz. condictio indebiti, condictio cauſe 
data cauſa non ſequuta, condictio ob turpem cauſum, & condictio (ine cauſu; and in all perſonal A- 
tions actio. ſequitur forum rei, that is to ſay, the Action is to be intented before that judge in 
whoſe "Territory the Defender dwells; but who is the Judge competent, ſhall be treated in 
a Chapter apart. % a n 3 i . 


. 


cutoriz, whereby we purſue for the Thing that is due to us, qua rei proſecutionem tenent, qui- 

bus proſequimur quod in patrimonio nobis abeft. Others are penal, whereby we purſue for a 
Penalty due to us; and others are mixt, containing in them fomewhat real, and ſomewhat 
perſona), as to which there is no ſpecial Obſervation can be raiſed from our Law, but that 
the King's Advocate's Concourſe muſt be had generally to the raiſing of penal Actions, ſuch 
as Contrayentions of Lawborrows, Cc. but this holds only where a Part of the Penalty 1s to 
be applied to the King, or elſe penal Actions may be purſued without his Concourſe. We 
agree alſo with the civil Law in that Maxim, that in onenibus deliftis & quaſi deliftis nord cd. 


ad 82 0 oy IE . * * N 2 2 8 : WRIT Pe 
T xxſecond Divifion mentioned in the Inſtitutions, is that ſome Actions were ret proſe- 


put. ſequitur; and therefore the penal Action dies with him againſt whom it is made, except 


Litilconteſtation be made befofe he die, and therefore an Action againſt the Keeper of # 


\ 


. 
1 * 
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Tavern fot Things loſt in it, ſnould not be granted againſt the Taverner's Heirs, becauſe 5 

naute, caupanes, s flabulariitenentur tantum ex quaſi delifo, and yet by the Inadvertency. of 5 

Judges and Ady ocates, I have ſeen an Action ſuitained againff their Heirs. .. n 

Tx: thitd Diviſion of Actions is, that ſome are granted for the ſimple Value, ſome for he 
double, treble and quadruple. The Civil Law granted none, but even by the Civil Law, the 

Intereſt of the Party might de taxed to what far exceeds by fourfold the particular Thing 

by which the Prejudice was inferred; as for Inſtance, if a man ſold a Beaſt, which he knew 
had a Sickneſs, It by this Beaſt thereafter. the Flock was infected, the Seller would be liable - 
in the whole Damage, though exceeding twenty times the Value of that Beaſt, L. 7% 
F. de act. emit, We have no ſuch Deſtinations in our Law; but generally we have Actions 

called Actions far Damage and Intereſt, wherein the Judge proportions - what is to be paid 

to the Damage that is done ; but it may ſeem ſtrange, that with us in Actions for re- 


ſcinding of what is done by Force or Fear, and in other Actions of that Kind, we have 


* 


not actio in quadruplum, but of this I ſhall afterwards give the Reaſon. 


. # -\ 


Tas fourth Diviſion of Actions is that, famous Divifion, whereby ſome are bona fide, and 
| ſome Aricti juris, and the Reaſon of this Diviſion did proceed from this, that there are ſome - 
Contracts, where the Law thinks fit to allow the Judge a' more ample. and lax. Power, ſuch 
as all mutual Oontracts wherein both are mutually the obliged and the Obligers, and in theſe 
the Pretor juſtly concluded, that both Parties, by mutual Conſent, agreed rather to acquieſce 
in what was truly deſigned, and what was ſuitable to Juſtice and uity upon both Sides, 
than in the ſtrict Terms of what was expreſt, and therefore the Judge gave the Pretor a 
Formula impowering him jus dicere ex bona fide. But where the Obligement did only bind 
upon one Part, as in minuta ftipulatione, &6. there becauſe the Obligement did not ariſe 
_ froma mutual Conſent, the ſtrict Obligation was to be obſerved, and the Judge was reſtricted 
by ſuch a Formula as. this, Mævium Sempronio centum ex ſtipulatu debere, tumMzvius damnetur : 
And though theſe and all other Formulæ are now taken away, yet the Occaſion of that Dif- 
ference {till remaining, the Difference Kill SY a betwixt the Kinds of Actions; and theſe 


Differences are generally ſummed. UP in theſe few Particulars... 1. That the Judges decern 
Things on both Sides, that are ſuitable to 


wy Juſtice and Equity, without confidering what was 
expreſly pattioned ; as for Inſtance, actio 


ex empto being haus figei, becauſe tis entred, in- 
to with mutual Conſent, therefore the Buyer will have Action againſt the Seller, not only 
it Things fold have Faults, which heexpreſly ſaid it had not, but even if he diſſembled and 
covered the Faults which he knew; whereas in actione rift Juris, the Party obliged would 
be no further liable there in than what was expreſly treated. We have quite another View. 
of the Difference inter contractur bong fei & ftrifti juris, for we co ider more whether 
the particular Clauſes be favourable, or ſuch as deſerve to be extended in the Conſtruction 
of Law, than whether they be inſert in mutual Contracts; and therefore Reverſions and 
Renunciations being in themſelves unfavourable, they were Aricti juris, though they be con- 
tained in mut ual Contracts, and therefore are not to be extended beyond what is expreſt, 
not only by the Parity of Reafon, but even ſometimes they are reſtricted againſt the Prin- 
ciples of common Law, within the narrow Circuit of the Words, and this tho? regulariter 
quod acquirimus & beredibus nofiris, and the Proprietor may diſpoſe upon his own as he 
pleaſes, yet a Reverſion is not extended to the Heirs or Aſſignies except they be expreſt. 
„Ius is a Subdiviſion of Actions which are bone dei, which ariſe ex nutuis contracti- 
bus quaſi contractibus, in which ſome are called direct and ſome contrarig. The direct 


Actions are theſe which are given to him that is principally concerned, as to him that gives 


the depoſitum, and is called depone nt, for recovering from the Depoſitor what he has epo- 
ſitated; whereas the contrary or oppoſite Action is given to him that is leſs concerned, for 
recovering what is truly his Intereſt, by Damage, Expences, and otherwiſe, as to the Depo- 
ſitor, for Recovery againſt him who made the Depoſitation in his Hands for the Expence that 

he beſtowed upon it while *twas %% (A 6 / 
Tux bs alſo another Diviſion of Actions, in directas (g utiles. The direct Adion in his | 
Senſe, is that which the Law or Pretor did expreſly allow. The utilis is that which is granted 

from the Parity of Reaſon, though it-be not expelled ; as for Inſtance, with us an Action is 
granted by the Act of Parliament 21. for reducing Deeds made in favours of conjunct or 

confident Perſons in defraud of their lawful Creditors; for if the Right be taken in fayours * 
of a third- Party, who is not a conjunct Perfon, but for behoof of the conjun& Perſon, that = 

| Right cannot be reduced by the expreſs Words of the Act of Parliament, and thetefore there 

u an Action raiſed upon the Reaſon, the Act concluding it ſhould be found and declared 

the Right ſo taken is 125 to the behoof of the conjunct Perſon, and ſo conſe uently is null. 

| Doctors make likewiſe a Diſtinction inter att iones, nativas & dativas: They call that actio da- 


| tra, which ariſes from an Obligation that is not of itſelf efficacious enough to produce an 
on, until the Law or the Magiſtrate did add new Force to it; as for Inſtance, a Pupil a 
Contracting without the Authority of his Tutor, is only naturally but not civilly. bound, tho*- 
| | Us have Advantage by the Contra, hut becauſe that natural Obligation could not produce 
J an Action, therefore Divas Pius by 1 expreſs Law added that Force to it; but this Di- 

| 5 i 5 „„ ſtinddt- 
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tempore moræ in ationibus bone fidei ; but in ſtrict Contrad y only due from 
Ticltonteflation, and ſometimes from the Sentence in either of theſe Actions, Neun a5 
the Lords find the Defender had Reaſon to know that his own Right was not valid, The ird 
Difference mentioned bythe Doctors, is, that in contractibus bong fidei, if the Defender reflore 
nothing that he is obliged to reſtore, but much deteriorate, and in worſe Condition, he is not 
ereby freed from the Action, but I may intent a new Action for reſtoring me a full Value of 
Thing as if it were not reſtored ; but in contrat#ibusfirift} juris, he is-freed from the origind 
Aion by reſtoring the Thing it ſelf tho? deteriorate, and he is liable to reſtore to me the 
Value of the Deterioration either actione em dato, vel in fattum? But we more juſtly cutting 
off all ſuperfluous Actions, allow the Purſuer to conclude in the ſame Summons of the Va. 
lue if he pleaſes to accept of it, and if the Deterioration be ſuch as makes the Thing uſeleſs, 
We think it unfit to force the Purſuer to accept it even with an Offer of the Value of the 
Beterioration; as for Inſtance, if a Soldier ſhould lend his Horſe which was very fit for the 
Service of the War, and if he to whom he was lent, having jadded him, ſhould offer to re- 
Kore (when he were purſued ) the Horſe with ſomewhat to repair the Deterioration, it 
were unjuſt to force him to accept the ſame, ſince the Horſe himſelf, even by the Deterio- 
ration, became uſeleſs to him. —,f,ññxß; . 
TRAERI is another Claſs of Actions, called by the Civilians actionet arbitrariæ, which, 
whether they be different from theſe that are bone fdei, and theſe that are „ xicti juris, I am 
not to debate, but it is certain that they were ſo called becauſe of their abſolute Dependence 
pon the Arbitriment of the Judge, and their ſpecifick Nature lies in this, that if the Defen- 
er did not obey. the Judge in what he commanded by his interlocutory Sentence, he might 
by his definitive Sentence appoint him to pay much more; as for Inſtance, as if in an Action 
ex 7 was metus, the Judge commanded the Defender to reſtore the Thing fo extorted 
by Force, and if he refuſed, he condemned him in a fourfold Value ; but we have no ſuch 
arbitrary Actions with us, nor no ſuch Pain for Contumacc © © 
Fx x other Branch of theſe arbitrary Actions was, that if any Perſon was obliged to pa) 
Money in one Place by Bond, Contrad, Teſtament, or otherwiſe, if he were purſued to pay 
it elſewhere, it was arbitrary to the Judge to determine what more or leſs thonld be pal 
becauſe of the Difference of the Place, and this is {till at the Arbitriment of the Judge with 
us; an Inſtance whereof is to be ſeen in a Deciſion, 1 NHuary 1667. Murray contra Mur- 
ray, Where the Reverſion being a Sum to be paid at London, the Creditors having a Right 


, . + 3.# 


by Compriſings, uſed «an Order at Edinburgh, alledged that Reverſions were fri pm gar 
and ſo the Sum was to be paid at London, the Lords allowed the Conſignation at dint, 
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by Preſumptions, are properly arbitrary Actions, and we ſtill call Reductions ex capite metus 
6 Aoli, arbitrary Actions, becauſe the Judge Is left in full Liberty to confider 3 9 
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L. Nations have been ver 


that even Juſtinian himſelf has been moſt curious and exact in deſcribing the different Nas. 
tures and Names of Actions; and therefore all Nations have compoſed to themſelves Stiles 
which they obſerve religiouſly, as is to be ſeen in Arthur Duthk's Treatiſe concerning the 
Authority of the Civil Law, And by the 13 Act, Parl. 10. James VI. Writers are command- 
ed not to alter the old Form and Stile, which is there called zhe laudablè and cuſtomed Stile, 
and that under the Pain of Deprivation: But how ill is this obſerved by the Obſervations 1 
am to make upon my ſpecial Libel? And therefore it is fit in general to ſay ſomewhat upon 
the Nature of a Libel. That which is called by the Doctors a Libel, is called with as 4 Sum- 
mons, tho' properly the Bill is a Libel, as ye will ſee afterwards, and the Nature of a Sum- 
mons is to be comprehended generally in theſe Particulars, 1. The King's Name by whoſe 
Authority it is raiſed, and therefore if he die during the Dependency, no Proceſs can paſs 
upon that Summons in ſtrid Law, but the ſucceeding King does ordinarily, by Proclamation, 
command that Proceſſes ſhall be ſaftained upon ſuch Summonſes as were raiſed in his Pre- 
deceſſor's Name, as if they were raiſed in his own Name. ET 
Isx the next Place, the Summons is directed to the Meſſengers or Sheriffs in that Part, ic- 
cording as they may in Law be execnted by theſe; and by a Sherift in that Part, is meant 
any Perſon whom the Purſuer imploys to execute the Summons tho? he be not a Meſſenger, 
and he was called a Sheriff in that Part, becauſe by the 12 Act, Parl. 9, James VI. the She- 
riff had the Power of nominating the Executors of the Summons, but by the At, Parl. 
3 Jones TH; all Summonſes are to be executed by Meſſengers: only; for albeit of old the 
udge might ele& any Perſon he pleaſes to whom he may commit the Citation, yet, at laſt; 
Maranta obſerves, that in the Kingdom of Naples this was only to be committed to one that 
had a publick Office, and thoſe publici nuncii are to carry ſome publick Badge by which they 
are to be known.  Maranta par. 6. mem. 1. num. 42, 43, 44, 45, 46, debates whether a 
ee Cala. 
3- L ft Turſyer's Intereſt and Title is deduced, who in the Summons is called Complatney 
and he is called Lovit, or Beloved, and the Doctors are generally of Opinion that in tea Adlon | 
© nmediate Title ought to be ſpecified, tho the remoter need not; as for Inſtance, if 
purſue re} vinareatione; for the Recovery of * which is in the Poſſeſſion of a thirxd 
arty, I muſt libel that T am Proprietor of the Horſe, for my Pro erty and Dominion is my 
ve Title in rei vindicatioue, but Ineed not libel by what way I am Proprietor and dom 
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/ORKS. Vol. II. 
Hut, as that the Horſe is mine being bought by me, or left in a Legacy to me, Cc. But in 
perſonal Actions I need not libel the PE Obligation, but only the remoter Oben; 
as for Inſtance, if I libel that I ſold to Titiu / an Horſe, and delivered N the Lidel is reje. 

vant, tho? I do not libel that he promiſed to pay me the Price, Schmedewin and other fuch, 
ME ,, d d TM 
c . Adam, require 
expreſſionem eauſe remote; by ſaying, I crave theſe 100 Crowns 40u were obliged to pay me ex 
cauſa mutui-vel depoſit?, for withornt this the Defender cannot know whether he fhould 


yield or not, which is the great End of all Libels, ex Z. 1. « de edend. And the DoQors 
are of Opinion that tho? neither the remote nor immediate Obligation be lihelfed, yet it is 
relevant if the Party do not object the ſame; but they adviſe, in that Cate, the Purſuer, and 
, his Interrogators, and other Acts in the Proceſs ſhould condeſcend upon the expreſs Oblies 
tion, that the Decreet or Sentence may be expreſs or clear, Bart. & D. D. in L. 1. S. de edend 
FN tho” it may ſeem in that Caſe that the Sentence is null being diſconform to the Libel, . 
'Trz fourth Thing is the Propoſition of the Libel, that iu to ſay, the Law and Cuſtom 
whereupon it is founded, which uſes always to be expreſſed in Actions before the criminal 
Court and the Council, thus, that by the Law of this and other avell governed Nations, and 
| particularly by ſuch an Act of Parliament, and then proceed to the Subſumption, ſo that the 
ibel is a Syllogiſm; and in civil.Cafes we ufe.g Propofition,'as in Reduction ex capite metu; 
upon the AR of Parliament 1621, Cc. And ſometimes I have feen them very impertinent, as 
in an Action againſt the Donator of a Ward for alimenting of the Pupil I have ſeen Sum- 


monſes begun, that whereas by the ciuil Laut, and other Nations wherein Wards take Place, 


whereas there is no Mention of Wards in the Civil Law, but generally Enthymemes wherein 
we nartate the Matter of Fact. A LAT EE . 

Tus laſt Thing in the Lihel is the Concluſſon, which all the Doctors conclude to be ne- 
ceſſaty in all Libeſs, for che Judge ſhould not interpoſe his Office except it be craved, and a 
Lawiers obſerve, we ire not to conſider what is narrated, but what is concluded, and what 
is natrated maſt be reſtriced to what is concluded; but there are ſome Caſes wherein Lau- 
tiers require 4 Tapes Conclufion, as, 1. Is poſſe orio recuperandi, which is our Spulics, 
the Neceflity of libe ng omitted in edium of the Violence, tho with us the Libel in Spu- 
lies begin with Ou, l i, and ſo the King commands the Thing ſpulied to be reſtored, 
1, When beyond the Narrative. ſome iN Word is adzected, which imports that Con- 
cluſioti, tho“ it de not expreſſed; as if the Libel ſhonld bear, I lent. a thouſand Crown: to 
 - Pitins which he hai not refored, and thus I have ſeen a criminal Libel ſuſtained againſt the 
Heits and Relict of a Perſon who was at the Rebellion, tho" it was neither founded pon 
the 69 Act, Parl. 6, James V. nor ſubſumed that the Rebel being now dead, he had ſuch 
Heirs and Executors who repreſented him, and therefore concluded that the/e nominatim 
ſhould be cited, but after the Will contained only a Warrant to cite the Perſons, the Byirs 
42 Relic of ſuch a Man, tho' even theſe were not filled up either in the Summons, it bein 
alledged that their Names being in the Executions was ſufſicient, which certainly was mot 

informal in all the Steps of it. e ee , 9 15 9 ag "4 
Fi $ the Purſuit de intented before the Prince, and upon this head I have ſeen a Libe 
before the privy Council ſuſtained tho? it wanted | Conchuficn n, and the Reaſon ſeems tobe 
| becauſe Puniſhments before the Prince are arbitrary, and ſo the Purſuer cannot diſtinly 
know what to ſeek; but Summonſes before the Council fail never in that general Conclu 
fon, that the Defender ought to be puniſhed in his Perſon and Goods to the Terror of other), 

and the Council will graut Damage and Intereſt tho the ſame be not craved. . 1 
4. In criminal Proceſſes, where the publick Intereſt is only purſued, without libelling a 
partic war Intereſt in favours of the Party, there needs ao Conclufion ; and Sc 
Doors conclude, wherever the Judge is to proceed ex nobili offiric, where a Concluſion 3 
dot neceſſary, and ordinarihy in our old Summonſes before the criminal Court, there wasn0 | 
Concluſion in ner for the Defender was only cited to compear and underly the Lau: 

dut ordinarily the Propoſition of criminal Summonſes, bears the Fr Laws made . 
gainſt the Crimes, and the Puniſhment to be inflicted by them, and i the Propoſition con, 
faitis virtualty in it a Concluſion, that all the Concluſions craved by the Complainer, angut 

to be ſet down. before the Will, and is only repeated after the Will, as is more Tay . 

ved by me, where I treat of Moleſtations. - The Doctors teach us, and generall Stila 
of other Nations bear a Proteſtation in the Libel, that the Purſuer Hold not bound 1 
prove what is not neceſlary, br ogly what is ſufficient ad vifloriam cauſe; and tho og 
tou be of Opinion, that this is abſolutely neceſſary, elſe the Purſuer is: obliged preſs 
| y nks th | 


the Things that are in bis Libel, yet Bockeimas ad tit. de edend. num. 6. thi But 
ry, for it is the Judge's Office to determine what js to be proved, L. at. C. d "by Gc. 
yet I think Bartolurs Opinion more ſuitable to the r ofithe civil aw, where 
they loſt the Cauſe who libelled more than due; and albeit the civil Law as to this e 
not obſerved with us, ſo that we libel at random, without either confidering what ib eu 
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have fuch Clauſe in them, it being a general received aer that the Purſuer is obliged to 
prove hin Libel, yet we ſupply that now ordinarily by n neral Narratives, A- 
ternatives, boxring, that at leaſt the Defender obliged bimſelt fo, and fo. The Libels of other Na- 
tions do ordinarily bear, that the Defender plurics amicabiliter interpellatus, dare vel facere re- 
cu/avih, and the Reafan of this was, that by the old Roman Form, the Purſuer and the De- 
Ruder were obliged condicere, the one to tell what he was to purſue for, and the other what 
ke acknowledged to be due: But now the Doctors think this to be unneceſſary, and they 
now concludi this Denunciation or Advertiſement to be neceſſary, as when we purſue Per- 
Dns to whom we ow Reſpect, as our Superiors and others; but with us there is no Neceſ- 
ty of Requiſition, aud Advertiſement in no Caſe, . the Requiſition be declared ne- 
ecllary by the Obligation 1 which the Action is raiſed; and albeit ordinarily our Libels 
bear, that the Complainer has oft and divers Times „ e ſaid A. B. to pay or do, 
7, or that che fad 4. B. (as other Summonſes bear ) will no ways pay without 
be he compelled; or that he wrongoallly refuſes to pay without he be compelled. 
jet the Complainer is not bound to prove, that he either required his Debter, r 
that his Nebter refuſed. Hortuluf in L. 1. Cod. de executione. rei Jud, is of the Opinion 
that the Libel muſt neceffarily bear that Clauſe propter contemptum condemnari ad damnum 
| faciendum: Yet the common Opinion is, that this is not neceffary, and that it is underſtood 
in all Libela, t ho' it be not expreſſed, nor have we any other Method of expreſſing it in 
aur Libels, than by way of Complaint from the Party in the former Clauſe, viz. that A. B. 


retuſes to pay, except he be compelled, The Doctors think it abſolutely neceſſary, that the 
Complainer ſhould craye. the Defender to be condemned in PR e the Expences 
 befare Litiſcontoſtation are not due, except they be craved; for no judge is obliged /“. 
row impertiri ad privatam utilitatem, niſi requiratur; and therefore they adviſe, that the 
zurſuer ſhould crave the Defender to be condemned in Expences facti & faciendis uſq; ad 
uon litis, hut this is not neceſſary by the true Civil Law, I. 13. u. autem, Cod. de judic. 
We have no ſuch Clauſes craving the ſame in our Libels, but in the Concluſion of the Sum- 
-mons there is a Warrant by the King to 1 the 9 for the Coſt and Skaiths, 
but theſes would be due when there were no Concluſion in the Bill, whereupon the Summons. 
proceeds by 5 and 7 5 7 A ach n 1 Super 28 
omnibus iS i getit j itiam ſibi admiuiſurari. And Jaſon and others are of Opi- 
nion, that bail is Sloluity fa" ho where there is à great Wege Matters of Fact, 
and the Purſuer does not know what ſpecifick Concluſion to make: But we have no ſuch 
Petition, aither formally in the Bills, but only after the King has commanded who ſhall be 
ſummoned, and what ſhall be done, he adjects that Clauſe according o Juſti tee. 


Tux Libels mentioned by the + DoQtors, uſed in other Nations, ſeem in effect to be but 
Petitions and Qomplaints, like to the ons which are given in with us, which Bill is narrated 
in our Summontes, and after the ſaid narrative or petitory Part, follows the Will of the Sum- 
mont, which begins thus, Our Will is, aud in which the King cammanas the Defenders to he 
warned, either perſonally, or at their dwelling Houſes, or at the Mark trcraſt, as the Nature of 
the Action requires, to compear at a particular Day, with Continuation of Days, before the Judge 
ſpecified, to hear the Probation led, with Certification, that if they fail to compear, the {aid 
Judge will decern is Manner fore/aid (that is to fay, pac, to what is craved in the fu 
Part of the Summon: ) according to Fuftice ; and there is a Warrant to cite Witneſſes, if the 
Tu Defender 1s not only cited to compear at the * Day, but in the Hour af 
Cauſe, that is to ſay, betwixt ten and twelve Hours in the Forenoon, tho by the 49 Al 
Fan. James V. the Lords are to enter at eight, and fit till twelve Hours, and we borrow 
this —_ from the Poictiers Hora cauſurum, from the Doctors, Maranta par. 6. mem. 1. 
Don undexſtanding what a Certification is, it is fit to know that all Summonſes, Letters 
A Horning, and AQ of Litiſconteftation, muſt have a Certification, which is that which the 
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. King or Judge threatens, and certifies he will do, if he he not obliged, and this is called by 

it the Dodd Commination ; and it is the Came to Letters and Adds, that the Sanction is to a 
1 Law, both being inſerted to advertiſe Perſons concerned of their reſpective Dangers : And 

4 tis a Miſtake to think, that the civil Law wanted theſe Comminatians ; as for Inſtance, 

9 in che Aﬀion ex metus canſa, the Judge commanded the Thing extorted by Force, to be re- 
„ foret, with Certification, if it were not, he would condemn in gquadruplum, and there is a ve- 
in 91 Law for this, L. 19. F. ds judic. in peremprorio auiem comminatur is qui edictum 

4 Luan, etiam aigſeute e niturum ¶ ig prouunciaturum ;for underſtanding whereof, it is fit 
ut "to Know, that che Romans had three Citations, as we have two, each of them were ppon ten 
by 2 And I have often admired, why we think the Circ umd uction of the Term ſo range 

5 and barbarom a Word, fince it is expteſy mentioned, L. 73, hoc bin. 
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Country, elſe they cannot be cited. But by Act of Sederunt 21 
| ſeveral Actions ſo privileged, that they may be raiſed upon fewer 


sc. becauſe 'tis preſumed all the Debate is over. The Reaſons why Bills were given to the 


3. And our Summons 


they cannot be called. The laſt 
Power to the Meſſengers and Executors by theſe Words, The which to do, we commit to you. 


ex deliberatione dominorum concilii. When the Summonſes paſs upon a Bill, the Pradtitio- 
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Fon underſtanding what is meant in a Sumnions by Coninuann of Dayry. lt is fi tons 


chat Diets before the Parliament, Juſtice-court and Council, areperemptory, ſo if that their 
Summons be not called at the pour Diet, a new Summons mult be raiſed, UW perir in. 
_ fantia ; but before the Lords of 
Time within the Year, the ſame muſt be wakened with a new |Sumtnons, - 


Seffion Diets arenot peremptory, but tay be called at auy 


Fox underitanding upon what Days Summonſes ſhould be gaiſedy the general Rule is, tat 
all Perſons within the Country muſt be cited upon 21 Days for the flrſt, and upon s for the 


| ſecondy and all Perſons without the Country upon 60 Days for the-firit Diet, and 15 for the 


ſecond, and the Summons muſt bear particular Warrant for citing them 1@ out of the 

Jam, ' 1672. there are 
Days, ſuch as 6 for the 
firit, and the ſecond muſt always be 6, Ihe Reaſons of this Privilege are, either that the 
Cauſes are favourable of their own Nature, as Aliments, hi venter nos patitur moram, or Re. 


moving, becauſe 'tis hard to let a Tenant that is warned, fit after he is lawfully warned, or 


becauſe they are acceſſory to Decreets formally obtained, ſuch as Summonſes for transferring, 


Lords, craving a Warrant to raiſe the Summons, were, either that they might get a Pri. 
vilege for _ . fewer Days than what the Law allowed ; but by this ka of Sederunt 
Nis not declared, that tho? they obtain ſach a Privilege, yet the Lords will not allow the ſame, 
but only that the Writer ſhould ba fined for the flrſt Fault, and depoſed for the ſecond, but it 
is, that they will allow the Summons to be ſo privileged,altho'the Surnmons contain not aPrivilege, 
The ſecond Reaſon why Bills were neceflary betore a Summons was raiſed, was, becauſe the 
Law thought fit, that ſome Perſons ſhould not be cited without a previous Warrant, and 
thus Patrons and Parents rould not be purſued by the common Law,withouta previous Cogniti- 
on. And the Lords will ſometimes refuſe Bills for extravagant and unwarrantable Summonſes, 
and it were'to be wiſhed, that theſe Bills that are called common, becauſe they paſs in Courſe, 
were more narrowly looked after, for reſtraining impertinent, irreverent, and calumni- 
ous Actions. And Boekelman, ad tit, de in Ju vocando, num. 3. well obſer ves, that adver/uy 
parenter odium feudi maritum, &c. 2 citatio cum ragatione veniæ peti, major que illis deferri honor; 
and 'tis very abſurd that a Man's Reputation ſhould be blaſted by the calling of a calumnious 
and detaming Proceſs, when ſometimes the Libel is notourly falſe and irrelevant. Our Bills are 


properly our Libels, for a Libel is defined to be brevis & r (ah ura claram continent, 


Judici ac parti 1 N intentionem apentis vel accuſantis, Pratt. de af. real, num, 

s not properly the Libel, but that which the Doctors call a Commit 
on or Warrant from the Judge on the Libel, as may be ſeen in Maranta and others, But with us 
ſometimes we call the Summons a Libel,and ſometimes a Summons, and thus when we pro- 
pone Dilators againſt the Execution of a Summons, we ſay the Summons is not lawfully exe- 
Cuted, but when we propone Peremptors, we ſay the Libel is not relevant, and the Reaſon of 


the Ditference is, becauſe properly Dilators are againſt the Commiſſion given by the Judge, 


but Peremptors are againit the Matter as it is libelled by the Party; ſometimes alſo we 
ſay, a libelled Summons, by which we mean aSummons filled up with what Matter the Com- 
plainer reſolves to inſiſt upon, and a blank Summons, are Terms I in our Law. 

| SoMETIMEs the old Summonſes bear tabulate, for underſtanding whereot it is fit to know, 


that by the 44 Act, Parl. 5. the any 4 was divided in ſo many Quarters, and the Cauſes 


were tabulate to come according to the Quarters, and the Order of the Table did in ſome 
Tuings continue till Sir Thomas Hope's Time; but now there remains nothing of it, but that 
the King's Cauſes are ſtill tabled to be called upon the Friday, and either the King's Advo- - 
cate or his Depute, writes upon the Back of all the Summonſes wherein he is Purſuer, t« 
buletur in diem Veneris Henne One And without the Summonſes be tabulate, as ſaid is, 

lauſe of the Summons is, that the King commits his full 


conjunttly and ſeverally, our 7 Power by thir our Letters, delivering them by you, duly ex- 
ecute and indorſet! again to the Bearer ; and from thir the Executions are called Indor/ations, 


| becaule they are written upon the Back of the Summons, which are alſo uſed in other 


Countries, as is Clear by Maranta in the foreſaid Tit, At the Foot of the Summons it is ſaid, 


ners abroad ordinarily add to their Libels this Clauſe, omni meliori modo petens jus & juſtitiam 
adminiſtrari, nobili judicis officio implorato, by which they imagine, that even what is not e- 
prelied, may be decerned by the Judge, who may imploy all the Remedies he thinks fit for 

redreſſing the Complainer : But I find Boeke/man tit, 4 edend. num. 6. thinks this Clauſe 
both ſuperfluous and inept; as alſo they add a Proteſtation, whereby the Purſuer reſerves to 
himſelf potęſtatem extendendi, ręſtringendi, corrigendiq; libellum, by which they think the Pur- 
ſuer may correct his Libel at any Time before Litiſconteſtation; but it is clear by ſeveral 


Texts in the Roman Law, that a Libel without any ſach Proteſtation may be mended, not 


only before, but after Litiſconteſtation, L. 2. C. de edend. 5 fi quis alind; Inflit. de alt. L. 4: 57 
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" de mix, all. But Schnedewin, and others, do «cknoviedge, that if the Libel be accepted by 
the Defender, it cannot be carrected. And: Jaſon therefore adviſes the Caution of accept- 
the Libel in paſibur, punttis is . pro igſo facientibur, & in ſpecie illud vel illud; 

i er has taken Inſtruments upon the Label as it is libelled, 


inf by our Practick, if che Defen 


de Purſuer ſhould not Have leave to help it in ſugſtantialibut, and therefore Balfour obſerves, 


that after Litiſconteſtation, or H the' Libel be expreſly accepted by the Defender, non * 
omni no condemnari. And Hope in his larger Pra&icks obſerves, that it was found that the 


putſuer may not add any Thing to his Libel, .albcit he may habere pro deleto, or take away 


any therefrom, which atterwards he reſtricts thus, that after a peremptory Exception indu 
liticconteflationem; but yet there is ſome Miſtake in this, for it is not the proponing a peremp- 
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tory Deience, but either the Judges finding it relevant by a Signature of Proceſs, or the De- 


not be helped, and it is as unteaſonable that a Libel ſhould be allowed to be helped after the 


proponing' of a Dilature ; for the Reaſon why Summonſes are raiſed, and the Reaſon why - 
the inducie 1 991 iven to the Defender, is becauſe he ſhould come "hg woes what to 
anſwer, and br d 


ing his Papers with him; and that he may raiſe Incidents 


or recoverin 


py h Papers as he thought neceſſary for defending him 


fender finding it relevant of Conſent, that indaces Litiſconteſtation, In our Law a Libel can- 


the 
pers which are «yas wap” for him to have, and ſo it were moſt unreaſonable, that after he 
th ſuc 


j come from home w ainit the 


Libel as it was libelled, and has conſulted his Adyocates upon the preſent State of the Pro- 
ceſs, that the Purſuer ſhould be allowed to add any new Thing that is ſubſtantial, nor is it ſuf- 


ut to have a convehient Time and a Sight of the Proceſs in communi forma, 


and to add four or five Sheets; and therefore by an AR of Sederunt the laſt of December, 


ficient to allow the Defender a new Sight of the Proceſs in the Clerk's Hands, which is no-] 
Wen all that is done, but he ſhould be ordained to have not only all his Expences allow- 

doe him Fre 
There jv now alſo nothing more ordinary than to take out a blank Summons of one Sheet, 


1679. it was ordained, that the Keeper of the Signet ſhould ſudſcribe his Name at the Side 


of the $ignet, at the battering of all the interjected Sheets, elſe theSummons ſhould be null, 
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rei quam perſonaæ. 


bhbaving deſcribed the Nature and Name of this Action formerly, we will, 
a in all other Actions, conſider who is tobe Purſuer, who Defender. 
EL Rel 1. What we call real Right produces always a real Action. 2. What 
are to be the proper Conclufions in real Actions, it is fit to know 
— that a Right becomes real OO s by our Law. 

1. A Right may be madereal by 


2. By expreſs Clauſes and Charters, and thus all reddenda's are real. 


u firſt ſpecial Action they conſider there, is rei vindicatio, and 


E & of Parliament, and thus tho 
the Annuities of Tiends are declared real by the Act Parl. King Char. JI. 


3. By expreſs PaQion of Parties when they affect their Land with Clanſes irritant and re- 


ſolutive, in all which Caſes the Lands cannot be tranſmitted, but with the Burden of theſe 
real Rights, And thus Clauſes of Warrandice are not real tho' contained in the Infeftment, 
but it may be doubted how far a Condition or Quality adjected by the Diſponer becomes re- 
al. And, 1. 'Tis thought, that the adjecting of neither in the Precept of Scifin or Procura- 


tory of da make the ſame become real, for tho' it may be alledged, that theſe be- 


ing expreſſed in the Seifin, which muſt contain the Pr t or Procuratory upon which it is 
granted, and which Seifin muſt be regiſtrate, this ſhould therefore bind fingular ducceſſors 


who are obliged to know the Quality of the Right, yet the inſerting ſuch Qualities and Conditi- 
ons as theſe, cannot alter the Nature of them. 2. If theſe Qualities or Conditions be fo conceiv- 


ed, that they be declared real by an expreſz Clauſe, and if that Declaration be expreſt in 


We Precept or Proc uratory, the Seiſin following there upon the ſame will become real. 3. 
N 


When he who is infeft reſerves a Right, that Right ſo reſerved continues to be real, becauſe 
of the real Right formerly ſtated in the Diſponer's Perſon, 4. Tho this be not expreſſe 


yet if it appear from other Clanſes to have been deſigned to have been made real, it will 


defend againſt fingular Succeſfort, as was found in the Caſe betwixt Chaplane and 175 
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judges his Right, and craves to be preferred to the Males and Duties ; an 


"> {aid Condition was not irritanter & reſolutive conceived, nor was it ſo muc 


but though this was ſuſtained againſt the 


Ju, in prabenda, Clem. de ſequeſs. paſſeſt. & inter 1 beneficio & jus ad beneficium, Cod, $, 
that even 
of Weems and Mackensgie of Applecræſi; and an Inhibition was likewiſe found vexns real id - 


the Caſe betwixt John Balantyn and the Creditors of Provoſt Graham, July 166. 
Tu Purſuer's active Title and Intereſt in this Action, is, that he is doninus or Proprle- 
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bink}, Fane 1687, The Caſe thereof was thus, Marjoribanks diſpones to His eldeſt Son bi 
Lands 7 this expreſs Proviſion, that he Band ay his Brothers Proyifion, Wilen Nan 
ſions are not therein expreſt, but were given in Lands apart, Chaplane being Creditor ad. 
ing made for the othet Children, it was for them alledged, that * Adjudger could be 
no better Right than their Brother whoſe Right was burdened with their Proviſions, © th a 
ſaid Clauſe being expreiled in the Precept and Seifin. To which it was replied, that the 
. 8 h as declared, that 
the faid "__ ſhould be really affected or burdened with the Provifions, Yet phy five 
found the Right was really affected with the Brothers Provifions, becanſe by a poſterior Clauſe 
the Father reſerved to himſelf Power to burden the Eftate with any other Sums he pleaſed. 
to deſtine in favours'of his Children, and ſeeing theſe additional Provifions would certainly 
be real becauſe of the expreſs Power to burden, it behoved neceſſarily to follow, that the 
firſt Sum ſhonld likewiſe be real, it being againſt Senſe to think that the Debts to be con- 
tracted were to be better ſecured than the Debts already contracted. And Hoppringle hay. 
ing diſponed his whole Eſtate to his Son, with expreſs Reſervation, that he might burden 
the Lands with Wadſet and Annualrents not exceeding 5000 Merks; the Lords tound, 
that a Bond thereafter granted to a Daughter of a ſecond Marriage for 1000 Merks, was a re. 


al Burden on the Eſtate, thoꝰ the Reſervation was only reſer ved in forma ſpecificata to burden 


the Lands with Wadſet or Annualrents; but this was neither a Wadſet nor Annualrent, 


ſimple Bond, which Defence the Lords rs becauſe of the preſumed Will of the Fan 


ained t the Father's Repreſentatives, yet it may be juſtly Fe 
ed, whether the Sum ſhonld be found real againſt a third Party; and certainly Sums may 
affect really Lands in the one Caſe tho' not in the other. And tho' in the Caſe betwixt hy 
Children and Creditors of Maxteel, it was found that the Father having diſponed his Eſtate 
to his eldeſt Son by Contract of Marriage, reterving to himſelf a Power to 1805 it with 
rticulat Sums in favours of his Children, ſo provided to them, being ſecured by a baſe In- 
fettment, tho? not clad with Poſlefſion, were preferable to poſterior publick Infeftments 
ranted to the Creditors, Yet the Lords proceeded in this ex bono & £quo, becauſe the Eſlate 
bs ſufficient to pay both the Creditors and Children, tho? in ſtrict Law the Creditors Were 
certainly preferable. . bo OE HT OOO I Po on Faro 
Ovz Law makes a Difference betwixt Jus in re and ils ad rem, and both theſe are 


* 
1 


made by Hopes dittin& Species of 7us reale. Jas in re in immobilibus with us is either jus 


in rebus corporeir, which is ſettled by Charter and Seifin, or in rebus incorporeis, ſuch as 
Servitudes which require no Seiſin. Jus ad rem with us in immobilibus, is ſettled by Dil 


_  fGition, and in mobilibus by Arreſtment. But by the Civil Law there is no Ground for this 
5 Diſtinction; for tho' L. 30. F. de Nix. act. L. 19. F. de damn. infect. ad | 2 1. Cad d: 


praſcript. zo. vel empt ſpeaks of jus in re, yet no Text ſpeaks of jus ad rem, and that Diſtinds 
on ſeems to have riſen from the common Law which diſting uiſhes inter jus ad præbendum, d 


de concel .. gon. in , And yet ſo far has this Diſtinction prevailed amongſt the Doctor; 
Bachovius ſeems no Enemy to it, and has written an expreſs and fingular Treat 
de jus in re & ad rem; nam afficit rem ipſam, as was found in the Caſe betwixt the'Countef - 


tor, and this AQtion is allowed to him that has either dominium directum or utile, and there- 
fore a Declarator of Property may be purſued either at the Inſtance of the Superior or Vat 
ſal, for tho' the 8 perios be not preſently in Poſſeſſion, yet the ſame may return to him, and 
the Property may be conſolidate with the Superiority, and therefore a Superior may intent 


an Action eraying that it may be found and declared that ſuck a Price of Land is 4 Put 


of the Barony whereof he is Superior, tho? the Vaſſal would not concur, bes 

© Ir is eafſe to prove Propertyof Lands, becauſe Lands are ordinarily tranſinitted by Writ, 
but the Property of Moveables being ſufficiently: eſtabliſhed” without Writ, the Queffivo 
how Property can be proven in that Caſe, and therefore Lawiers adviſe that it is ſafer to 
try if the Pürſuer can have the Benefit of à poſſeſſory Action, rather than a petitory j a 
tor Inſtance, it is ſafer to intent an Action of Spulie, if the Thing was ſpulied, or an Aion 
of Depoſitation, it the Thing was depoſitate, or aftio commodati, if the Thing was lent, that 
y concluding Redelivery, for in theſe the Purſuer is only obliged to 
prove Poſſeſſion, whereof the Probation is very 4 TIT 
Tur Right of Property may be proven ſuſficlently by the Purſuer's proving that he boutht 
the ſame, or that the ſamè was gifted to him, Sc. and that by Witneſſes as well as Writ 
and ſometimes by Preſumptions and publick Fame, as in Things very ancient: But bow fu 
Poſſeſſion proves Property is thus diſtinguiſhed, either the Right of Property is conroverte 
by way of Action or Exception; if by way of Action, chen either the Right of Property 10 
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chiefly elntrbyected, as i ⅛ Ä. the proving Polſeſſion is riot 
\afficient to infer or pteſume Property, except againft a violent Poſſeſſor, as in Spulies, E. 
ons, or Intruſions, in all which the P he 
Comwitter of the Violence be allowed to object Property, or elſe tie Right of Property is 
brought into the Field incidenter, as with us in the Caſe of Actions for declaring the Purſuer 
to have à Right to Ser vitudes upon ſuch Lands, and in that Cafe, if the Pürſuer was in 
preſent Foſſel on, he is prefumed to be 4 Proprietor except the . Sh proved; but 
As the Purſuer muſt prove 1 this Action that he is Proprietor, {6 he proves that the efen⸗ 
der is Potſeſſor, or chat doe defiit poſiders; and as in the firſt Cafe the Purſyer will recover. 
the Tning it ſelf purſued for; ſo in the laſt he will recover the full Value and Eſfimation of 
it, for taxing of which Value the common Law allows very = juramentum in litem, becauſe © 
of Fraud or Guile, and he is concluded: ſtill dolo dit pa „who left off to poffeſs after 
he Was ſummoned, and if the Defender Was not in olle ion of the Thing purſued for wh en 
be was ſummoned, nor did any way quit the Poſſeſſion in 9 that he was to. 
be purſued or ſummoned, then he 18 only liable in the fingle Value, L. 3. g t. dt rei vindic. 
2a wbich was likewiſe found 30 July 1662. Lord Cbuper cone Lil 
Tat Lords have not allowed furamentum in litem in any ſuch Caſe with us, but only the 
neden and ſuitable Ex pences; but yet I conceive they would allow the ſame if it were 
e ) TT 
"For clearing the Nature of this Action it is fit to confder a Decifion related by ny Lord 
Stair, 12 December 1665. Ramſay contra Wilſon, the Cate whereof was this. Colonel Cunin- 
ghum did impignorate ſeveral Jewels to Joh Ram/ay, who, with Mr. Robert Byers, gave 
| Bond to make them forthcoming,” And that Deciſion obſerves that the faid ' Fohn confirmed 
- himſelf Executor to the faid Colonel, and purſues the ſaid Vilſon for Exhibition and Deli- 
very of the ſajd Jewels: But I thinkthat in the firſt Place John Ramſay might have purſued- 
without confirming himfelf, fince he having Right to 6 cn Jure pignorit, he at uf 
clent Action proprio nomine, to putſue for the Jewels, The Defences ptoponed were, tha 
the Libel was not relevant, Deering that Colonel . was once Proprietor, unleſt 
it were likewiſe libelled g%miανοð dit poſſidere, for the Dominion of Moveables can fegu- 
| kifly be only proved by Poffefficn, and therefore theſe Jewels having been pignorated to 


them by Byers, the e be preſumed to be his, unleſs it could be proved ho- 


| ak ps defiit © poſſrdere. To which it was replied, 1. That this is not neceffary'where the 
Jewels 


neither worn by him, nor ſuftabſe to his Quality. 2. It was inſtructed by Byer!'s: Letters th 
he acknowledged them to be the Colonel's before tl x Bret impignorated, and it is offere 
to de proven that he broke {rex Ramſays Cellar and took them out. 3. That the Colo 
nel did impignorate them by Writ, and ſo the Preſumption of alienating them ceaſed. Upon 
which Debate the Lords found the Alfedgances joyntly relevant to elide the Preſumption: 
But in my 5 5 that Defence is per ſe relevant, viz. that the Jewels being in John Ram 
ſays Cellar, Mr. Robert Byers, Author to the Defender, did violently break up the Cellar 
an take away the Jewels, for this vittum reale afficit rem ipſam, ¶ tranſit in ſingulares ſuo. 
ceſſores. 2. I think that Defence was relevant, that Mr. Robert Byers acknowledged the Jews 
els to be the Colonel before he had N them, efpecially ſeeing the ſaid Mr, Ro- 
bert and John Ramſay had given Bond to make the fatd Jewels forthcoming to the ſaid Co- 
 lonel, as is ſtated in the Deciſion; and yet theſe two Deciſions are ſet together into one, tho? 
ey be per /e relevant and very different, and the other two Defences are of no Moment. 
There was alſo another Dectfion in this Caſe which was very ridiculous, vis. John Ram/ay 
finding himſelf old, and that he had no Child faye one young DR, he raiſed an Action 
againff all Perſons 7 Colonel Cuningbam, concluding that the ſaid Jewels ſhould 
eiter de taken off his Hands, and he paid of his Money, ot elſe that they ſhould be depoſi - 
ated in the Hands of one of the Clerks of the Seffion, therein to remain while he was 
177 of his Money, and that he fhould be free of the Danger of the 33 they being cons 
_ bigned as faid js. Which Summons being executed at the Market - croſi of Edinburgh; Pier 
Aud Shore of Leith, 'and none” com r the Lords ordained the Jewels to be conſigned 
in Sir Alexander 1 Hands one of their own Clerks, and declared the ſaid John free 
om the Danger of the Cuſtody : But thereafter an Fiſhman having married one of the ſaid 
olotiel Cuninghant's Daughters, did ſummarly, and upon a Bill, get up the faid Jewels by 
Warrant of the ſaid Lords, withonit citing of the ſaid John Ram/ay to whom the Jewels were 
pignorated, and . ths Money was owing. After all which another Repreſentative of Co- 
nel Ciningham purſites John Ramſay's Heir, who alledged ab/olviture, becauſe her Father 


were. of ſach Value that they could not be preſumed to belong to Byerr,they being: : 
RE 


was exotiered by the ſaid Conſignatiot authore Fr atore; which Defence was found relevant 
notwithifanding” of his Reply, vis. that the Father had done all that was in him for the Co- 

pnefs Repreſentatives; nor was he any ways acceflory to the Delivery up of the Jewels, he 
deing not chereto called; and altho' the B a che Jewels, the Bill was ordered to 
| Ft: 4 i | y e 


offeffion muſt be reſtored ante omaia, nor can the 
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paw” 


de intimated to him in the outer Houſe, yet there was no 47 Certification, 
8 


” 


Vol. II. 


he | 
cited, nor the Bill ever really intimated to him, The Lords alfo, upon the 2 Fernary being 


ſuſtained rei vindicationem againſt him who deriyed Right from the Poſſeſſor, the Poder | 


who was verut dominus proving quomodo. his Predecellor deſiit pofidere, and found it was f 
cient to-proye that his e e had the Goods in his Poſſelſion at the Time of 10 1 


| his 
for if this were not ſuſtained, any inſolent Perſon might poſſeſs.the DefunQ's ood * | 
alienate the ſame to the Prejudice of his Children and neareſt of Kin. By the Civil Law and 
ours, a L2gator to whom a, ſpecial Legacy is left, has rei vindicationem for recovering of hig 
ſpecial 16802. but in that caſe he muſt call the Executor as Defender, to the effec he may 
r 


ebate how far the Legacy is due; and for other Legacies the Legator has only a perſong | 


Aion for recovering of the Legac left him: But we have not actio hypothecaria for ordina.. 


ry, Legacies, againſt. ſingular Succelſors, as the Civil Law allowed; but to ſupply this, we 
may rep; upon the Dependency, which Arreſtment gives, in effect a Kind of tacite Hype 


ited amongft Civilians, whether it be ſufficient for inſtruQing the Purſuer' aQive 


CK. 1 
Title that had Right before the Litiſconteſtation, having acquired the Pro erty before that 


Time, tho! the Property was not ſtated in his Perſon when he firſt intented the Action; and 


they conclude. that it is ſufficient even by the Civil Law, L. 711. F. mandat. L. 56, f. 
de 2 5 &c. And Tan ly this is clear by the common Late. 3. ppb (8 rei Jad 4 
And they prove this Poſitition likewiſe by the Parity of Reaſon, vis, Action will be ſuſtained 

ainſt the Defender. tho' he poſſeſſed not the Thing purſued for before Litiſconteſtation, 
e was Poſſeſſor when Litiſconteſtation was made, exo Proceſs ſhould likewiſe be ſuſtained g: 


the Inſtance. of the Purſuer, if he became Proprietor by a . e the Time of Li- 


tiſconteſtation, tho he was not Proprietor when he: intented the Action, Boekelman Com, F. 


buoc tit. But with us no ſuperyenient Title is ſuſtained in any Proceſs whatſomever, but the 


fore not 
e 9 the Perſon in whoſé favours the 
ca 


Purſuer muſt have Right before he intent the Action, and very juſlly ; nor does the Pari 
of Reaſon uſed by Boekelman hold, for the Purſuer may know before he intent his Adion 
whether he have Right or not, but before Litiſconteſtation he cannot know whether the 
Defender poſſeſſes or not. WV . 1500 
NowzNnrtRIs being debita fundi, Declarators of Nonentry are real Actions, and there- 
not only the preſent Poſſeſſor muſt be called, but the apparent Heir of the Vaſſal who 
ted laſt inteft, fince the Nonentry is incurred by his not entring; and it was not found 
rſon | efunct was denuded by Diſpoſition, was 

d, for he not being infeft the DefunQ remains till Vaſſal, and having died infeft as 
75 nt Heir, was the only Perſon who could repreſent him in this real Action, July TA 
= Hamilton contra the Counteſs of Calendar, r. Ci al 
Tus ordinary Inſtance. in the Libel in rei vindicatiane, is the ſame with that Action which 


Yo call a Declarator of Property, and for the better underſtanding thereof, I ſhall ſet down 


t memorandum which an Advocate gives to his Client for raiſing the faid Libel ; for there 


bs this Difference betwixt a memorandum aud an Information, that a memorandum is a Conſul 
tation or Advice for raiſing a Summons not yet raiſed, an Information is an Advice narrat- 


ing that ſuch a Summons 1s raiſed, and how to. infiſt in it, and all other Advices after the 
Summons is raiſed, are called Informations, and not memorandums, The memorandum for rails 
W of Property, runs thus. J gs 
To raiſe a Summons at the Inſtance of A. B. heritable Proprietor of the Lands of 
in which he: ſtands infeft and ſeiſed 1 to expreſs the Date of the Inteftment) againſt 
A. B. who without any valid and legal Right or Progreſs, poſſeſſes unjuſtly the ſaid Lands, 


hereo 


god he has unjuſtly polleſſed the ſame ſince the Year by uplifting the yearly Mails and 
utiest x 


truly and juſtly belonging to the ſaid Complainer, to conclude that it ſhould 


be found and declared that the ſaid Complainer has the only undoubted, or at leaſt, the pre. 


ferable Right to the ſaid Lands, and that he ought to be reſtored to the Poſſeſſion thereof, 
and that the ſaid 4. B. ought to be reponed, and pay to him the Mails and Duties of the 
ſaid Lands from the ſaid Year being five Years, extending yearly the ſaid Mails and Du- 
ties to the Number of  Bolls, each Boll being yearly worth the Sum of, and to de- 
ift for the. future from troubling the ſaid Complainer in the Poſſeſſion of the faid Lands. 

ometimes a Declarator of Property has no ſpecial Conclufion, and runs thus, that the Com- 
plainèr being infeft and ſeiſed upon his Decreet of Adjudication or Compriſing, craves, that 
it may be found and declared againſt the Heirs of the common Debitor, againſt whom the 
faid Decreet was obtained, that the Years of the Legal were out- run and expired, and that 


cherethrough the ſaid Lands ſo adjudged and expired, do by the Law and Practick of this 


Realm, pertain and belong to the ſaid Complainer his Heirs and Aſſignies, and ought and 
ſhould remain with them heritable and irredeemable in all Time coming. Sometimes allo 


 Heritors raile Declarators of Property, when they think there is any Thing dubious in theit 


Rights, which they would have iſcuſt in their own Time, or to ſatisfy any who offer to buys 
but do ſuſpeR the Right, and in theſe Caſes they call not only thoſe whom they think my 


1 
- 


8 1 
— —i—P — 7 — 5 


o / 
betend to any Right, but generally ell and ſundr at the Market-erofs of Eufrbehyb, Pler and 

| hors of Zettl, and in thel 83d ene the roi Reduction and Improbation againftall Per- 
ſons whom they ſuſpect to have any Right. This Declarator of Property is a petſtory, but an 
Action of Moleſtation is a poſſeſſory Proceſs, in which the Complainer libels, not only Pro- 
perey, bat Poſſeſſion, and runs thus, h the /aid A. B. is beritably inet and ſeiſed in all 
and hui 


. abs et 


ah & 


ill the Lands of by virtue whereof he and his Predeceſſors have been in continual = 


and praceable Poſſeſſion of the ſame, by tilling and labouring thereof, Shearing, Sowvine, and cut. 
110 40 the N and keeping of their Good! 427 winning F 42 Fail 4nd Divot 
thereupon, as their own proper Heritage, to their Utility and Profit, within all the Bound and 
[95m thereof underwritten,  viz., (here to expreſs the Marches diftinaly and feverall ) 
which lately C. D. pretend! 


| we himſelf to be Heritor, and himſelf, his Men, Tenants, aud 
Servants, and others in his Name, daily moleff the ſaid Complainer, &e, by riding out; caſting, 
&c, and particularly upon the Dae, | rave out, &c, therefort it ought to 
be found and declared, that the Micths and Marches of the ſaid Lands ly ar ir aboutmentiond'; 
and that theſe ould be declared the Marche in all Time coming, and that the ſaid 
C. D. ſbould deſift from troubling or moigſting the Complainer in his peaceable Pofſefion with. 
in the Bounds and Marches foreſtid, and ſhould ſuffer the ſaid A. B. hit TendMtt, Servants 
and others to peaceably bruik, Jayſe and occupy the ſaid Lands within the ſaid Marches, 
and particularly the Piece Land, &c, The Wotd petra terre, mentioned in our Charters, ts 
borrowed from the Doctors who uſe it in their Libel de rei vindicatione,” Theſe Actions of Mole- 
tation, by 42 Ad, Park 11, Famer VL are ordained to be purſued only before the 9 74 L 
and other inferior Judges, becauſe the Marches may be beft Judged upon the Place, and 
requires the leadin of many Witneſſes, which is very expentive t In purſuance of which the 
Lords by an Act of Sederunt, 1586, did declare again, that they would not take the Cogni- 
tion of ſuch Caſes to themſelves ; by another Act, 1589. they declared, that even Actions of 
Moleſtation, to be intented at the Inftance of the Members of the College of Juftice, may be 
putſued betore themſelves, CAT a re ras 6 x 
Bur to evite this Act of Parliament, the Purſuer libels ordinarily a Declatator of Propet“ 
ty with his Action of Moleſlation, and in that Caſe the Lords of the Seffion are Judges com- 
petent, notwithſtanding of the ſaid Act, as was decided the 5 March 1627. And the Procetfs 
is not by an Inqueſt, as betore the inferior Judge, but the Lords grant a Commiſfton to fome 
of their own Number to perambalate and confider the Marches, and to receive the Depoſitis 
ons of Witneſles, and to report, and after reporting and advifing of which Probation, the 
' renew the Commillion to ſome of their N to ride the Marches, and fet March-ftanes, 
and ſometimes alſo, even where an Action of Moleſtation is already raiſed, the Lords will 
advocate the ſame to themſelves as the ſupreme. Court, and adviſe the Probation already led 
if the Caſe be very intricate, or what the Aſſize ſcruple; or they grant Warrant to cite new 
Witneſſes for further clearing the Matter as they did 12 July 1675. Watſon againſt Chieſly. 
Hope obſerves, that the Probation in theſe Caſes is not by Witneſles, but by Inqueſt, but it will. 
appear by this Action, that this is a Miſtake, and that Witneſſes are led in theſe as in other 
Adlon of old there was a Brieye of Perambulation raiſed beforethe Juſtice-general, to which 
the Lords of Seffion were not Jadges competent, and this was a | Prone Judgment in the 
Matter of Mieths and Maxches, as the Moleſtation was the poſſeſſory Judgment in that Caſs, 
bst now this is in Deſuetude, and in place of that Brieve there is now a Declarator raiſed 
before the Lords of Seffion, wherein the Purſuer concludes, that it may be found and de- 
clared, that his Lands extend and reach to the Mieths and Marches which he condeſcends 
upon. A clear Inſtance is to be ſeen in the Stile Books, in libelling this Action, of what I have 
obſerved in general concerning the different way of libelling Summonſes, for ſome Libels, 
as have fet down, bear the Conclufions, which are deſired to be declared before the Will 
of the Summons, and very ap ofitely, or the Propoſition, Subſumption, and Concluſion 
are all Parts of the ſame Syllogiſm, and depend upon one another, and being Part of what is re- 
preſented by Bhs Complainer, they ſhould come in properly before the Will, which ſhould 
contain the King's Command to cite the Defenders to hear ſuch Concluſions granted, tho' 
the Concluſions ſhould likewiſe be reſumed there again; but in other Stile Books I find that 
the Conclufions craved, are only repeated affer the Will. Sometimes alſo the Heritor of 
Lands intents an Action, wherein he libels that he is infeft in ſuch Lands, with the Parts and 
. Pertinengs thereto belonging, and that by virtue of the ſaid Infeftment, and the ſaid Clauſe 
thereof, he and his Authors have, paſt Memory of Man, atleaſt for forty Years without Inter- 
ruption, preſcribed a Right to caſt Peats in the Moſs of (or any ſuch . un- 
til of late, that ſuch a Man has moſt unjuſtly and unwarrantably ſtopped him in his Poſſeſſion 
of the faid Servitude, by debarring him Fom caſting Peats in the Rid Moſs; and therefore 
concludes, that it ſhould be found and declared, that there is a Servitude.of caſting Peats in 
the ſaid Mofs due to his ſaid Lands of and that the ſaid Defender ſhould deſiſt from ſtop- 
ping him, and ſhould pay him the Sum of for the Quantity of Peats that was yearly due 
to him for the Years of extending to * (Sum of This Action by the civil Law 
m m m m m 15 is 
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is called act io confe dria, and is ſo called, becauſe the Purſuer craves, that there ma be ſuch 


a Servitude conteſſed by the Defender to be due to him. We calls a Summons for declatiry 
a Servitude, only our Libels differ from that ſet down by the Doctors, in that their Libep 
"conclude that the Defender ſhould find ſufficientCaution not to moleſt nor diſturb the Com. 


plainer, and to refound him his 58 0 80 in caſe of Diſturbance; yet our Libels bear nc 


-fuch Conclufions : And tho? this Conc 


uſion may ſeem. reaſonable. where there has been a for. 
mer Diſturbance proven, yet the way we ſupply this, is by raifing Lawborrows, which ei. 
ther may be craved, and will be granted by the Judge where he finds Violence proven, tho 


it be not libelled ; or, after the Cauſe is decided, if the Party find himſelf of new diſturbedor 


moleſted, he may then raiſe Lawborrows. 


1 


Adio negatoria is by the civil Law a real Action, by which the Complainer craves it ma 
be declared, that his Land is not liable to ſuch a Servitude 3 as for Inſtance, to the former 
Ser vitude of caſting Peats in his Moſs ; and we call it a Declarator of Freedom. In all theſe A. 
.Qions of Moleſtation and. Declarators, it may be doubted whether the Complainer be obliged 
to prove that he was diſturbed and moleſted, and the Doctors think he ſhould. prove this: 
and yet they aſſert, that the Defender's very denying that he is liable, Sc. is a ſufficient Diſtur- 
bance and Moleſtation, Schnedewin de-confeſ; action. num. 22. Nor do we uſe to bind the Com- 
plainer to prove any ſuch Conclufion, I need not ſet down who are Purſuers and Defenders 

In theſe Actions, for the Nature of the Action it ſelf fully clears this, but generally it is fi 
to know, that Declarators of Servitude may be raiſed either for perſonal or real Servitudes, 
and that the Purſuer muſt libel and prove that he has Right to the Lands to which the 

Servitudes are due, and that he has Right to a Servitude upon the ſervient Land; for ſo the 
civil Law, or common Law, calls the Lands aſtricted in Service, and that either by Writ, 
Preſcription, or otherwiſe ; for if the Complainer was only in Poſſeſſion, but has no Right, 
he cannot with us intent this Declarator of Property, but either he muſt purſue an Aion 


of Ejection, narrating that he was in Poſleſſion, but was wrongouſly and maſterfully ejected, 


and therefore concluding, that he ought. to be reſtored to the Poſſeſſion, and to be paid of 
the violent Profits, in which Caſe he needs only prove Poſſeſſion and Violence; or if he was 


ſeven Years in Poſſeſſion, he may purſue for the Duties and Caſualties ariſing from the Ser. 


vitudes, in which he will prevail if he was infeft in the dominant, and to which the Servi- 


tude was due, without being obliged to debate the Matter of Right, it being ſufficient for him 


to alledge that he was infeft, and ſeven Years in Poſſeſfion. 
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CCC 
Of Exhibitions. 


HERE are ſome Actions, which tho? they be not real, yet they imitate 
real Actions, and participating ſo much of their Nature are called in remſcri- 
Pte, becauſe they are granted againſt all Poſſeſſors whatſomever, and our 
Exhibitions are of that Nature, which by the civil Law were called actio 
ad exhivendum. Sometimes alſo Exhibitions with us are properly rei vin- 
dicatio; as for Inſtance, when there is adjected to the Exhibition a Con- 
cluſion of Delivery, craving that the Thing defired' to be exhibited, may 
N be delivered to the Complainer as the true Proprietor. Actio ad exhiben- 


— 


' dum is defined to be, civilis per. ſonalis in rem ſcripta arbitraria, que datur ei cujus pec ulia- 
riter intereſt, adverſus quemcung; paſſeſſoren, ad rem mobilem exhibendam, noununquam ad pre- 


flandum intereſſe, ft exhiberi non poſit, Sometimes Exhibitions are granted with us, for 


Things heritable, as well as moveable; as for heritable Bonds, and other heritable Writs; but 


ſuch heritable Writs being unknown to the Romany, occafioned this Diſtinction to be reſtricted 


ad res mobiles, The Purſuer in all Exhibitions muſt libel his Intereſt in the Papers and 


other Things craved to be exhibited, and that is various according to the ſubject Matter. 


Exhibitions ad deliberandum, are granted to an apparent Heir, for exhibiting all Writs in 
which any Clauſe is contained in favours of the Complainer's Predeceſſors, and for exhi- 
biting and producing all Writs made and granted by his Predeceſſors, to whom he may ſuc- 
ceed jure Ve as apparent Heir; and therefore the Predeceſſor, and the Right of Appa- 


rency mult be particularly lihelled; but Exhibition in that Caſe muſt libel that the Writs 


were made by the Predeceſſor, to Perſons in his own Family, ſuch as Wife, Children, c 
Servants, and ſuch Writs whereupon no Infeftment followed, for if Infeftment followed up- 
on them, the Infeftment may. be found in the Regiſter, by which the apparent Heir may 
ſufficiently know his Intereſt ; and if the Writs were made to mere Strangers by his 1 0 
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cellors being denuded by theſe Writs, the apparent Heir has no Intere nes, ſubje& Mat- 


ter ſo difponed : But it may be doubted if an apparent Heir can deliberate,” whe- 


ther he ſhould enter, except he know of all the Rights made and granted by his Predeceſſors, 


as well as theſe granted to him; and it ſeems ns that fince an Heir in immobilibus in 


Scotland, has not veneficium inventarii, and ſo is liable, not only according to what he ſuc- 


ceeds in, but in Payment of all his Predeceſſor's Debts, that therefore he ſhould be allowed 
to crave Exhibition of all Writs granted by them, as well as to them, to the end he may 


know whether the Heritage be damnaſa, and ſo will enter or repudiate, The apparent Heir 


will alſo have Right to purſue, not only for the Writs granted to his Predeceſſors, but for | 


all Writs that were in bis Poſſeſſion the Time. of his Deceaſe, 10 January 


Reid contra Reid: Nor will he be obliged in that Caſe, to call the Perſons in whoſe favours + 


the Papers were granted, ſince he craves no Execution againſt them, but only that the 


' Writs may be reſtored to the hereaitas jacens ; and not only where the Papers were in the 


Hands of any in the Family, are they to be exhibited, but if they were put in a Clerk's 
| Hands by the Defunct his Heirs or Executors reſpective, he will get them up by a Bill ſum- 
marly, without being put to the Trouble to intent an Action of Exhibition; but in that Caſe, 
the Receiver muſt make Inventary of them, and oblige himſelf to reſtore them, 10 February 


1642. But it ſeems, that if the Papers had been craved out of the Hands of a third Perſon, + 


and not of the Members of the College of Juſtice, this had not been granted; for it is very 
ordinary for the Lords to ſuſtain Exhibition and Delivery againft the Members of the Col- 
lege of ſuſtice upon Bills, as to Papers intruſted to them, becauſe in that Caſe the Papers 


are to be conſtructed in Law, as if they were lying ftill in the Hands of theſe who did truſt 
them; but if Papers be made by Members of the College of Juſtice to third Parties, they muſt 


be called there as other Subjects are in ordinary Actions. The medium cencludendi in this Action 


of Exhibition, is tat the Defender either hid, or fraudfully put away the Writs, or other Things 
craved to be exhibited 3 and therefore the ordinary Interrogatories are theſe three, Whether 


they have hid, or fraudfully put away the ſame fince the intenting of the Action; and tho!” 


the having of Papers fince the intenting, is allowed to be proven by Witneſſes as being Jacki, 
yet the fraudful putting them away, is only found probable by Oath, as being animi, 30 Ja- 
#uary 1609. But I admire very much, how the Lords ſhould ſcruple, as they do, to ex- 


piſcate by Interrogatories, how, and what way the Defender did put away the Papers, even 
before the intenting of the Action, for that leaves the Defender to be Judge himſelf tothe 


Quality of fraudfully putting away, whereby the Purſuer oft-times is defrauded of his juſt 


Right, and the Defender tempted to peyjure himſelf by an Equivocation : And Fraud be- 


ing in all other Caſes to be expiſcated by Interrogatories, it is a ſtrange Thing why it ſhould 


not be expiſcated in this, as to whichPoint I have ſeen theſe two ſignal Inftances. 1. A Servant 


| being purfaed for Exhibition and Delivery of his Maſter's Account, of which tho' he was 

diſcharged, yet the Accounts were uſeful, to the end it might be known how far the Credi- 
tors Were paid, yet he maliciouſly refuſed to exhibit them, and denied that he had fraudful- 
ly put them away, after that he had been told by the Friends in a publick Meeting, that it 
was neceflary for them to have theſe Papers; he refuſed to depone thereupon, as being 


| prior to the intenting of the Cauſe, nor would the Lords force him thereto, which Ithought 


| very hard, fince he being a Servant, and the Reaſon why they required the Papers being 


very good, it was malicious and undutiful in him to put them away, and ſo he ſhould have 
| been obliged to recover them. Another Inſtance was, that uchanan- Serjeant in Stir- 

ling, having nominated Buchanan of Leanie to be his Heir, and having only left two Sums to 
| Mr, Robert Buchanan Advocate, the ſaid Leanie diſponed one of theſe Debts tothe Serjeant's Re- 
lie, and the Inſtructions of the other ſo ſent to his own Agent, after which he being pur- 
ſued in an Exhibition, deponed fimply,that he never had theſe Papers, nor had put them a- 
way any Manner of Way; whereupon being purſued for Perjury, he alledged, 1. That 
he could not be purſued for having put away theſe Papers before the intenting of the Cauſe, 
lince no Man is obliged to anſwer ſuch Interrogatories; and therefore, tho he had anſwered, 
Jet his Anſwer could not bind him. 2. That he had ſaid the Time of the deponing to ſe- 


veral of the By-ſtanders, that he had done nothing, ſave the writing of theſe two Letters, 
Clerk has omitted to write, it was not his Fault. To the firſt of which it is repli- 


which if the 


1 that firſt after a Party had actually deponed, it was not to be conſidered whether he was o- 
* to depone or not, in order to the inferring Perjury, but whether that which he depo- 
ved Was contrary to Truth. 2. Tho' a Perſon fimply purſued as Haver, may debate that he 


18 75 obliged to depone whether he had the Papers prior to the intenting of the Action, yet 
* erſon that is purſued, as having diſponed upon the Papers belonging to another, is oblig- 
0 by depone how he diſpoſed of them, or if he knows where they are. It was likewiſe ur- 


88 very juſtly, that tho' mere Strangers are not obliged to depone where the Writs 
«eto the beſt of their Knowledge, there lying no Obligation upon them to be Informers; yet 


t were very unjuſt that a Man's Heirs or Servants ſhould not be bound to depone whether 
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hey know where the Writs are that were made by the Defunt to the Purſuer; for elſe, t 
| havingealy Acecls to a Define Wl ts and other Moveables, they may.connive at gange 
505 To the Second it was anſwered, that the Deponent ſhould have adjetted 
ath, and ſnonld not haveſigned theQath until that had been ſet down, nor 


he to By-ſtanders ſufficient, fince a Man * Aron Perſons to whom he migbt 
the ſame, and who, he was ſure, would never tell the Purſuer, ſo that the Purſuer wowy 
There icnow never recover his Evideats, which was the Deſign of the Exhibition. This Point was not de- 
832 nnd Havers are ſometimes obliged to produce, not only Papers, but Perſons that are in 
Exhibitioa% their Cuſtody, not only by way of Action, or ſummarly by. way of Bill, but even by a Charge 
moyes al theſe f Horning, when it is nud to the Council, or the Lords of Seſſion, that Perſons or 
W ers are yiolently carried away, and that there is a great Danger in abiding che Terme 
and Diets of an ordinary Exhibition; and in theſe Caſes the Perſons charged mutt ſuſpend. 


+$#4444+$00494000000+: $$++++4+$04++05$04+6000040004$404+4+4, 
O Reductions. 

| EDUCTIONS are generally real ARtions, and have alſo, as moſt red 

Actions have, a Conclufion of Exhibiton, Preparation of the Concluſion 


of Reſtitution, which is the chief Concluſion in a Reduction; and our 
; KeduAions are the ſame with the extraordinary Remedy appointed by the 


taking away o 
5 ty * 1 
2 the telling 
te 


” 


ivil Law, 75 I. F. de juſtitia & jure, and are not competent to nagiſra- 


1, arbiter, or judex pedaneus, L. 26. . ad municiþ, ſo with ns 


= 


tus principa 
inferior Judges cannot reduce R 
„ find that in other Nations, only the concilium regium have this Privilege, 
Perezius, L. fin. ubi & apud quem, but ex jure codicis, quilibet ordinarius mag iſtratus qui ji- 
 ri/difionem ordinariam habet, as well as delegatus principis, was Judge competent in ſuch Re- 
ſtitutions Actions are diſtinguiſhed in our Law, into ordinary Actions and Reductions, ſo 
that a Reduction is not accounted an ordinary Action; and this we have likewiſe from the 
Civil Law, which made Reſtitution in integrum, to be remedium extraordinarium, and not to 
be competent where there is another Remedy, becauſe it generally leaves ſome Blot upon 
another of the Defenders as may be ſeen in Reductions ex rae doli, metus, minoritatic, 
and therefore Reſtitutions were not granted for Matters of ſmall Importance, minores duv- 
bu aureis ; nor was it thought worthy of the previous Pains to reſcind a Deed otherwiſe 

valid for fo fmal) a Matter, and which likewiſe holds in our Law, in which we likewiſe uſe 
that Maxim, de minimis non curat prætor, tho we have not taxed Quantities defigned in this 
Caſe as the Civil Law had, and that may be a Matter of very ſmall Importance to one, which 
is not fo to another; nor do I think that this Remedy ſhould be granted againſt Perſons 
of Quality or near Relations, if there be any ordinary Remedies, ſuch as Exhibitions and De- 
livery, Sc. The Stile of Reductions differs from ordinary Actions in this, that the Summons 
begins at the Will, and the King commands the Detender to be cited, in whoſe favours the 
Rights to be reduced are granted, and generally all other Perſons having Intereſt, 
to anſwer at the Inftance of the Complainer, who has Right (and here the Purſuers 
Intereſt muſt be ſpecified) and ſo he has good and undoubted Right and Intereſt to purſue 
the Action of Reduction underwritten, that ts to /ay, the ſaid Defenders to bring with them 
(here the Papers called for are to be condeſcended on) which Papers, are altogether nul 
and of none Etfect, for the Cauſes and Reaſons following (here the Reaſons. are to be in- 
ſert, ) The Reaſon why I think the Summonſes begin at the Will, is, becauſe in theſe the King 
interpoſes his extraordinary Power, and ſomething is to be done by the Party previous to 
the Sentence, and therefore he begins with a Command to exhibit the Writs which are the 
800 Matter wherein the Complainer is wronged, and this it ſeems we borrowed from 
the Civil Law, wherein the Defender in ręſtitutionibus in integrum, was firſt ordained to fe- 
ſtore, and if he failed, the Pretor threatned that he would decern in quadruplum. As in our Re- 
ductions and Improbations there is a Certification, that if the Writs called for be not produced. 
they ſhall be reduced or improven; in Spulies alſo the Summons begins at the Will, becauſe 
Spulies are Reſtitutions ex capite vis. & metus, and in it the judge commands Le ef 
ante omnia reſtituendus ; and of old the Sheriff went to the Ground where the Spulie wWas 
ſaid to be committed, and there commanded the Thing to be brought again upon the P Jace. 

revious to any Debate; which Form, tho” it be now obſolete, yet. the Stile continues 

he Reaſon of the Reduction is a ſhort Syllogiſm; as for inſtance, a Reduction ex cafite mi, 


tus runs thus, that albeit by the common Law, and the Law of this Nation, all Deeds exert 


la 


ights or Sentences by our Law. And! 
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by Force, vi vel metu, are null, and ought to be reduced: TET TRUE IT IS that the:ſaid De. 

fender did extort from the Complainer #he Bond called for, vi & metu, IN SO FAR AS upon 

5 Day 7 be ſent for the ſaid Complainer, and impriſoned bim tanquam in privato 

.  carcere in hig Houſe of telling bimiby Emiſſaries, that he would never ſet him free until 

he grauted the ſaid Bond, and therefore the ſaid Bond is null, and ought to be: reduced, retired, 

4 ended The Circumſtances from which the vis & metus, or dolus are inferred, are 
called in our Stiles the Qualifcationt, and 8 to be e and fully libelled to make 
the Reaſon relevant; and jometimes in the libelſing of the Reaſon, the Complainer obyiates the 
_ Objectiony. of the Defender in caſe he reſolve to have the Probation of What is libelled, and 
not to refer the. ſame to the Defender, for whatever is expreſſed in the Libel or Reaſon, is 

to be proved by the Purſer, and yet ſometimes the Lords will allow. a mutual Probation ; 
as for Inſtance, I have ſeen a Reduction ex _— lecti, thus libelled, that all Deeds made and 
dune on Death-bed. in prejudice and fraud of the apparent Heir, who is alioqui ſucceſſurus, are 

' mull, and ought to be reduced; but ſo it it that the Defunct having contracted an heavy Diſeaſe 
upon the Day of 5 . he thereafter died, he did thereaſter, upon the Tay of _ 

nale and grant the ſa py 4 N called for ; and albert thereafter he went to Kirk and Mar- 
ket, TET TRUE IT WAS he was ſupported, I O FAR AS be was led by the Arm down. 
Stairs to the Coach, or at leaſt was ſupported in his Return, By the Civil Law the Pretor 
who was Judge, commanded the Right elicite by Force or Dole to be firſt reſtored, and if 
the Defender obeyed not by reſtoring according to his Command, he decerned in quadru- 
lum, that is to ſay, for a Thing in a Thing | thrice as much more as the Value extended 
to be reſtored, which was not done by two Sentences, as the Doctors ordinarily think, for. 
the fir + was only an interlocutory Sentence under a Certification that he ſhould decern in 
uadruplum, and the ſecond was a definitive Sentence decerning upon Contumacy; but 
with us there is no ſuch interlocutory Sentence, but only in the genèral the Reaſon ot Re- 
duction is referred to Probation, and if the Reaſon of Reduction be proven, the Lords de- 
clare the Obligation or Right extorted, to ha ve been null, and if it be produced they ordain 
it to be torn, and they do tear and deſtroy it actually. But I have often admired why, by . 
the Civil Law, the Party who did elicite the Deed was free upon the reſtoring it, without 
any further Paniſhment, when the Pain of Contumacy was ſo high, and why by our Law 
there is not an higher Puniſhment inflicted in Actions ex metu £5 dolo, theſe being in them- 

| ſelves quaſh delicta, a Kind of Crimes, and the Party wronged fo much injured thereby: But 
to remedy this, I think there ſhould be extraordinary Expences allowed to the Party, and 

that by and attour an arbitrary Puniſhment if the Force was very great, and where 

Fraud and Dole is apparent. And thus 1 have ſeen a Perſon acceſſory to the, cauſing another 
Man perſonate one who was truly in lecto, by going to Kirk and Market under his Name, to 

validate a Diſpoſition made by him, and to make it thereby ſubfiſt in Law, fined ſeverely 
before the ſecret Council; and in the beſt Stile of a Summons for reducing a Deed, as done 
in Fraud of lawful Creditors, by the Act of Parl. 1621. craving that it may be found and decla- 
/ A Pe RR EC Wo 
Ap tho I have not ſeen it objected againſt a Perſon whoſe Diſpoſition has been reduced 
upon that AR of Parliament, that he could not be a Judge or Witneſs, becauſe a Diſpoſition 
made by him, was in defraud of lawful Creditors, or was acceſſory to the Contrivance or 
making of, ſuch Diſpoſition ; yet I doubt not, but the Declarator would he found relevant in 
either Caſe, and the Lords ſhould grant extraordinary Damage and Expences upon all ſuch 

Occafions : For tho? we do not obſerve the triplum of the civil Law, yet what they did, and 
the Reaſon upon which, they proceeded, ſhould oft-times inſtruct us to regulate even thoſe” 
Cuſtoms in which we have receded from the civil Law. In all Reductions of real Rights, not 

only the Perſon who is preſently infeft, but his Authors from whom he derives Right, muſt 

be called; and if a perſonal Right be craved to be reduced, this Affigney muſt likewiſe be 
called, if the Aſſignation be intimated. If a Decreer be craved to be reduced, not only the 

Obtainer of the Decreet muſt be called as Defender, but the inferior Judge muſt be called, 
before whom jt was obtained, to the end he may defend his own Decreet, and the Clerk of 

mat Court, to the end he may produce the ſame; and therefore I think it ſtrange, why in our 
Law ReduQions of Decreets do not expire but in forty Years, for it muſt be preſumed 
before tat Time, that the Judge is dead, who . have defended his own Decreet, 2. 

By the civil Law Applications in place of which our Reductions are come, ought to have 
been purſued within ten Days, elſe the Party was preſumed to have acquieſced in the Judge's. 

Sentence, but forty Years is too long Acquieſcence, 3. The Decreets being too long li- 
able to be reduced, wrongs much the Commerce of the Nation, for no Man can thus be 
ſecure in tranſacting for Decreets during forty Years, 4. The Obtainer of the Decreet 

might have fortified the Relevancy. or'Probation controyerted, if the ſame had been Jooper 

_ £olttroverted, but by that long Acquieſcence the Probation may periſh, 5. In the AQ of Par- 
liament, viz. 29 Act, 5 Parl. James III. where upon the Preſcription is alledged to be found- 

there is no Intention of Decreets, but only in general all Obligations, and a Sentence or 
ligation are different Species of Rights, and theſe Words too in the Act, to whom the 
Pligation i mage, do clearly intimate, that under that general Word Obligation, D ecreett 
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ge nor comprehendad, for, 2 Decreer js nog an Obligation made to. any Perſon; ſo theft 


Word in the e not applicable to Decreets, tho a Min may for forty Years not know 
his Righe Ao Ol lows that are latent; ry es pac: that: he would. misken his 
wn Rights as to © Mater of Decreets Which are in publick Courts, When the De. 
reges of the Lords af Seſfion are reduced, they are not cited io compear as inferior Judges 
are, becauſe they cannot be cited before themſelves, but the Clerk regiſter and his Depure; 
e called to produce the ſaſd Decreet, und if a Necreet of the Lords were reduced before 
beatings; [ think they could be cited before them for the Reaſons foreſaid. 5 
a 


r 

Tur Part of t F erein the | 

reduced, improven, or called for, is called in our Law the Production, becauſe the Papers 
m 


| e Summans of Reduction and Improbation wherein the Writs are to be 
are crayed to be produced; and becauſe it is oft-times debated what Papers the Purfuer 
may call for, or what Papers the Defender is obliged to produce, theſe - gefteral Rules may 
clear much of the Difficulty. 1. No Writ may be called for, but fuch as flowed from the 
Purſuer himſelf, or from his Predeceſſors whom he repreſents ure ſanguiniſ, or his Authors 
from whom he derives Right. And the Reaſon of this is very apparent, becauſe he can- 
not crave Writs granted bY Strangers to be produced, fince he no wiſe repreſents them; but 
as his Authors or Predeceſſors might havecalled for Writs, alledged granted by themfelyes, 
to be reduced or improven, fo may he who reprefents him. 2, For the fame Reaſon 3 
Man may call for Production of any Right made by any of the Kings or Queens of Scotland, 
he derive his Right immediately from the King, 26 March, 1623. And by the ſame Reaſon 
e may call for any Writs made by any who was common Author to both the Purſuers and 
Defen lers, 28 March, 1623. But 15 muſt qualifie that his Authors were Strangers, and were in- 
ft in theſe Lands, whereof the Evidents are cra ved to be produced, and that he is lauful 
Heir by Progreſs to theſe his Predeceſſors, deriving Right from them, and whoſe Deeds are 
called for, 1 Feb. 1632. And therefore that Deciſion, 14 Fuly, 1626. wherein the Lords found, 
that it was ſufficient, that the Purſuer in the Improbat ion needed only that he might ſyc. 


* 


cee Juſe ſanguin to theſe his Predecetlors, whoſe Writs he called for, was certainly le- 
0 


ontrary both to the Current and Reaſon of our Law ; but if the Pur. 
neficed Perſon, or detives his Authors from any eccleſiaſtical Perſon, ſuch ag 


gal and 


ver be al 


Riſhops, Abbots, or he needs not condeſcand particularly upon the Names of the Biſhops or 


Who ate ſerved al 
ee 
any of his Preds 


paſticular 


dents. th 


Abbots; but he may generally call for all the Writs made by any Titular of ſuch a Benefice, 
3, The 15 may 1 tor no Writs in a Reduction, but ſach againſt which he libels a 
eaſon, becauſe no Man is obliged to produce his Writs, except where he can 


Nate Pu A intereſted; therefare if there be not a Reaſon, then it clearly ul 
1 call 


at the Purſuer has not an Intereſt to call for the Writs. 4. Tho? the Purſuer may ca 
for all i by his TI whom he repreſents jure /anguinir, yet it any of them 


W.s Handen in favours. or any Writs made by theſs 
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Sun. And beſide the Nobleneſs of the 
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VERS Diſcourſes have the great Charms Neuneſt and Varie 
inch ſo delight this Age, without ony ot her * 
hat Dedications have degenerated into Panegyrichs; but 

e any Thing of you, 
FT ing, than the moſt eloquent of your 
not the het obeyed King in 
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for its Subject Precedency, ſhould have for itt Patron 
rom whom our Precedenicy flows, as Rays do from the 
weſtions here diſcuſſed, where- 
in crowned Heads are of- times the Clients, and Honour the Prize, theſe 
ty, which do 
1 know, Sir, 


whom the meſs of your Subject. believe better 
duocates can expreſr * it being 
among ft the other Wonders of your Life, that you are the beft loved, tho 
Nendom; the one being the Effect of our Conviftion, and the o- 
ther of your admiged Clem And yet I might be allowed to ſay as much of your Majeſty's 
your Subjects, having in thoſe many Occaſions I had of. attending you 


201 our pubiick Cangerns, been oftentimes both pleaſed and aſhamed to find you underfland m 


Trade (thay great Aft of Reaſoning) for better than my ſelf, diſcovering to me the M. 0 


nnunu nu 2 


ha 


ow pon and your Predeceſſort the Intergft they have in your Kingdoms and Parliament: 


pon them, will be ſo ungrate and imprudetit ar + 
you to prog a republican Party, 4 3 7 

in the Go | 

ame adore, There is not a Noblenian in theſe Mat iont, ibo hdr not been raiſed by the 


Bounty; all Preferments of the 4rmyor long Robe, being the Reflex of your Favour «pon 
odged in 


[belt for 


be- 
| 10 
which 


royal 
their 


Government and your Minifters, i 4-4 in railing againſt the Ingratitude of thoſe their Cre. 


 Fures, Nor irit 1 that # 


their Blood, will we (EY that the Royal Line ſhould be cut, or 1 
Hanel, ſince your Deſcent, great Sir, has the 44. 
ets, but likewiſe over all Monarchs that we know, when 


their 


is that they were Ring, GD having wrapt 75 your Origin in this wonderful My eriouſug, 


r 
Dur pert, or their impenitent Children; thye who being piqu'd at Want, or + 
are Bed by Revenge ant! Malice, or th 5 


Suffer our Extravagancies to up 
6 


your imperial Crown of him alone and inmegj. 


ofs of Preferment, 


s * 3 2 fs g * 
: : + & . 


4 4 8 
1 * z . a a, 
© ( 

IF FI 


Mus it pleaſs Your Sacred Majeſty, | 
2 25 . moſt faithful, 
| e wad humble, PR * 
e . and moſt loyal | 


* GEORGE MACKENZIE 
Sees 5 
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Chap. 5 of 15 Precedengy due to the Kings of Scotland. LOW OY 
Chap. 3. That the Crown of Scotland eas not ſubjeb$ to England! i 

Cap 4 The Debbtes betwixt the Kings of Poland, Sweden, Denmark, te, and ether lire 
Chaps 5+ The Precedencier among ft Commontrealght, 

Chap. 6. of the Precedengy of the Eletors, and the Princes of * Empire 

Chap. 7. Of the Precedengy of Church: men. 

Chap. 8. General Obſervations concerning. the Precedny of uhu, 

Gaps 9. The Precedency due fo Women, 4 


p ps © r — r RT" 
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Forty four conſelerable Queſtions concerning Precedency, 


putter in dais leut Kin 
to be-confidered, or what they were 


my v Water and Towns, 14 their preſent Condition 
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Queſt. by Whether a Kingdom hecoming # (AMY or a Commonatalth a Kings 


dom, dbes their Former Precedency remain? 


5 Qul, 3: Whether he who 4s elefted to a Dignity, ought to have Procelncy nimh. as E 


he were udtually admitted? 


| Queſt, 4 Whether ought one who has been twice of of tney elected fo any Aeg, be 5 


"ferred to him cho tas only once ele ted 
Queſt 5. What Influence hath the ConjuFtion of more Dignities upon Pricedency ? 
Queſt, 6. How Far do former Dignities influence a preſent Advancement, and — the 


Prevedency depending thereupon? and what Rank is due to honorary « and extr aore 
dinary Offices ? 


Welt, 7. Whether amongſt ſuch as have equal Dignity, the fin in Time ought 10 be pre- 


ferred? 


Queſt, 8. When many are promoted at once in the 2 Writ, or when many. are nominate 
8 10 of Commiſion, whether ir the Order of naming therein expreſſed 10 be 
obſerve 


Queſt. 9. In what Caſes door Age prefer, and what ir its Prerogatios in the Matters o 
| - Precedenoyt 


Queſt, 10. Whether does Apparenc of Blood give Precedengy before actual Inveftiture and 
Hoſſoſſion ? 


Queſt, 11. Whether does the apparent Heir, his 
f of his Predecefſor, make him liable to , redece Debt; and infer a paſ⸗ 


ve Title agoinſs him, as we ſpeak? —_ 
Welt 12, wins *  Apparency Blood give Pricedengy, where the Predeceſſor it 
not dea 


| Queſt, 1 3. Whether ſpould an elder Brother, ho mas born before the Father was preferred 


$46 who was born after his Father had attain 


to eitber 
7 jeg f 


| Welt. 14. Whether o ughr a Son whois in publick Imployment, and Aged to precede 4 


Fat her who is not? 


dengy upon e account ? 


OOo o % Ove 


aſſuming and ufin 105 the Tith and Precedency 
1 


to the Dignity of a King, Marquis, Earl, &c. be [ gt to 4 « + D. Bro- 
hee 


Welt, 15. V hether may he eo has the Survivance of an , ny any Proc 
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ft 16. Whether does the Daughter a Lord, hs would binyolf W 
FVV 
veſt, 1 Whether” if the e rother be ina umb. &. does the ecord Broth 
8 10 fame Precedenty, as if his Brothor were dead? * oF Ber the 
Queſt 18 Which of Two or more Twins ought to Precede, when it 15 controverted which of 
"Per ee SE, them was firſt born? | 
Queſt. 19. Whether do natural Children born bifere a lawful Marriage precede: ? and could 
they be preferred to the Children born in 4 lawful Marr riage, i they be legiti 
| mated thereafter ? 7 | 
Queſt, 20. Whether ought the Order of the Nomindtion to be obſerved i in Commiſſions, where ry 
Perſons are ranked otherwiſe than can be conſt ftent with the King. 5 former "y 
| preſs Grants? 
Queſt. 21. In the Competition bettyivt Two Sh are bloanced at the ſame Time, but in 40 . 
"31 rent Writs, as if Two Patents were ſubſcribed , by his Majeſty: to Two ſever a. | 
"Earls on the ſame Day, which of the Two were to be preferred? 
| Gel. 22. herber; is Precedenęy to be * according 1 to the Date of the Provifi on Inveftieur, 
| © or actual Poſſeſſion 
Th Queſt. 23. Whether does the Dignity of him who beſthws the Honour, regillate the Fra. 
. | cy that is beſtowed among Equals? 
Queſt 24. Whether can a. Prince nobilitate * * his. own Suljebt in the Terri of a 
nniot her Prince? 
. 25. Whether, when the Proff dent” of any Court or Incorporation is abſent, m ” . 
Yn i Member « convocate the aha 7 IE and 1 oug ht 0 Precede in that 
Caſe ? | 
= Queſt, 26. Mhet her may a Prer be degraded, becauſe he both not an Fate: ſufcient to Ohh 
=” _ 7 tertain a Perſon of his Quality, and by whom may be be degraded? 
= Queſt; 27. Whether i a. Patent never made ſe e of by the- Father, valid er his Death? 
Queſt. 28. Whether, "if the Father uſe any low or baſe Trade, which derogates from Noblliy, 
will his Children and Deſcendents loſe it thereby? ? 
x | | Queſt, 29. One having reſigned a Dignity or Imployment, aud returning thereafter thereto, 
= whether does he who has fo reſigned return to his former Precedency ? : 
_ Ee get. 30. Whether may a Nobleman e his eg. in favours of a third Party? and 
= if the King's G enen ereupon will exclude tbe . Agnates, ale would 
* nn 715 e have er ded by their Right of Blood? _ 
neſt. 31. Whether does the Perner Right of Precedency remain cpi th him ho bas refine 
„he Office by. which he enjoyed. the Precedeng 
Gee 3 32. If a Perſon do not of himſelf reſign, but be ca LA from bis Charge by the Prin 
0 another Imployment, and one Frovided to his Place, and returning thereafter 
to his firſt Dignaty by the Prince's Command, whether does he get Precedeny 
1 according to his firſt or laſt Inſtalment ? 
434 Whether goes he who 1s ſuſpended from the Exerciſe of: an Officererurn to the ſan 
 Precedengy. when the Suſpenſion is taken off ?. 


&\ «11 | n & 


= Gel! 34- Two having Offices, and changing one with another their Imployments For a T ine, 
i 


e * 


hes her er hen they ne their former Imployments, do ber return to their 
85 Pere Precedency? 
| Queſt 3 5. Whether is he who is © by the Prince 70 4 Dignity from which he was de 
raded, to be reſtored to the ſame Precedency which he had formerly? 
Welt 36. fins have the Ambaſſadors of Monarchs, the Precedency from other Monarchs 
or Princes themſeloes Wes perſonally preſent, even as the Kings would do who 
© they repreſent? and 5 all Caſes an Ambaſſador ought to have the Jane Pre 


— — — — a 


— 


. c ctaency that is due to his Conſtituent? 

Queſt. 37. Whether have ſuch as have been Ambaſſadors, or hover been been in ſuch honor 

| _rable- Imployments, any Precedency thereby when their Imployment is ended? 
Queſt. 35. What 7 is 92 to the La ene of Subjebts, uch 45 Vicars, Deputen 

nts, &c 2 

Queſt 39. oo, Precedency i 16 due 70 Alle Hor appointed for Judge, and to extraord nary 
| udges? © 

Queſt. 40. Whether can the King create now. a new Earl, and ordain. him to o precede al the 

| Former Earls, or any ſuch Number of them ar he pleaſe 6 

Queſt. 41. N 4 a King ſhould create an Zur with Precedency to all other Bark 

 * during bis Lyfe, or if when an Earl is Forfeited, will. I bis Lady in either 

ef 9 Caſer retain the Precedengy ſhe aue ty enjoyed during her Hosband 5 


Que. 42+ Whether among ft thoſe of the Royal Line: FP the 1 next to the Rey wv precedi 
| 8 does the Precedency "Omg to the eldeſt of that Aueh? 2 au 
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Ce. 43. Whether, or when is the right or left Hand the chief, Mark * of Precedeney? and 


"1% * "whether is the Place oppoſite to the Seat of the chief Perſon who: fits bettoi str 
| e WTI | 


the Two, preferable to either right or left Band. 


1 


Queſt. 44. Whether in Improbations raiſed to | | 
0 a4. we againſt Patents of Honour, as againſt other Writs? 
0 Wh ROLES AL 0A ws Th WC e 
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1 - » Controverſies concerning Precedency, and to preſerve the Rights of all the Com- 
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derſtand this Subject, which is a Part of the Civil Law, and Law of Na- 
tions, exceeding as far all other Parts of the Law, as Honour exceeds 


this Subject, will make them very unwilling to hear any Thing that may 
decide againſt themſelves: And ſo ſuch as write upon it, run a great Riſq ue 
of diſpleaſing thoſe whom they intend to ſatisfie. But my Deſign being 


want Praiſe and Eſteem, fince I do not deſerve or expect either; and he is an unworthy 
Man, who does not think the ſerving of his Country a ſufficient Salary for greater Pains 
than I have here beſtowed. - PETTY Fs of | + M4 5 


 AmoncsT thoſe who. are ſupreme, Kings have the Preference from Commonwealths, 


@ ſucceeding to the Roman Emperors, who are alledged to have been univerſal Monarchs; 
becauſe in Scripture they are ſaid to have taxed the whole World: And therefore the German 
and Italian Lawiers, who are lobes to the Empire, have with very much Flattery aſſerted that 
the Emperor is the Vicar of GOD in Temporals, Bald. in L. I. C. de jure aur. an. and that 
Juriſdictions are derived from him as from the Fountain, calling him dominum & caput totius 
bit: And for this they do very impertinently cite ſeveral Texts of the Civil Law, which be- 


is the Tranſlation of the old Roman Dignity upon Charles le 891 NN Les III. of greater Au- 
thority amongſt ſuch as acknowledge the Pope to be no infalli 

may be debated againft other Kingdoms, which were once ſubject to the Roman Empire, 
yet his Plea againſt Scotland is very ill founded, ſince in the Opinion of Scaliger and the beſt 
of Hiſtorians, Scotland nor its Kings were never ſubject tothe Reman Empire, nor conquered 
by them; for they, to defend themſelves againſt the Scors, were forced to build a Wall cal- 
led vallum Adriani, which is extant to this Day, -as an undeniable Proof, that Scotland did 
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ecure Precedency, can Certifications be granted . a 


\ © Cotirſes taken by Princes and Fudges, when they intend to ſhun the deciding of © 
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ENS. Ambition, as well as Curiofity, doth breed in them a Defire to un- 


Money; but the ſame Ambition, which makes Men very curious to know 


to defend and inform myownCountry, I ſhall be little-diſappointed, tho? I 


| and amongſt Kings the Emperor is allowed the firſt Place by the famous Ceremonial of Rome, 


ing Laws made by the Romans themſelves, cannot bind or prove againſt other Nations; nor 


ble Judge. And whatever 


Let Limits to the Roman Empire: And thus, as Scaliger obſerves, Romani imperii fuit olim 
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II is likewiſe prov led. by the German Lawiers, that the Emperor ought to Precede 4 : 
others, becauſe he is crowned with three Crowns, one of Iron at ee one of Silyer - 
at Millan, and one of Gold at St. Peter's Church, Gloff, ad Clement. l. 


hy a 1 n enen. I. And fince the King of 
the Roman ho is but Emperor in hope, debates with other Kings, as anne 1533. he Wo 


— 


is actual Emperor ought to be preferred to them, ns. 
2 Fox the r is allo pretended, that in the Ottoman Court, and in all other Courts. 
> Emperor's Ambaſſadors are ſtill preferred, and that he only is ſtill ſtiled your Majeſy, in 
all Adreſſes made to him by all other Kings, as by France, anno 1628, by Poland, anno 1621, ts, 
And that the Kings of Poland, Sweden, Denmark, and others, have taken Confirmation from 
him, & ab eo petierunt veniam ætatis, Hering. de fdejuſ. cap. 2, And yet the Kings of Brizaj, 
and France may debate the Precedency with him, becauſe the Empire is but elective, where. 
as they are hereditary, the Empire is a limited, but they haye abſolute Monarchies, je Pe. 
„% /// ĩ˙—¹⅛˙j 8 
Tur French King debates his Precedency with the King of Spain, the Spaniard contend. 
ing that he ought to be preferred, becauſe he is the moſt Catholick King, and King of mani. 
eſt Kingdoms; and ſome of them are ſo fooliſh as to ſay, that the Sparifſs Nation is more an. 
cient than the French, as.owing their Origin to Athamaricus, one of the firſt Governors a 
' monglt the Got ht. But for the French it is anſwered, © ' 
1. THA they are the moſt Chriſtian Kings. 


0 
* 


2. Tnar they are conſecrated and anointed, * - * 
3. Tur Swarduf was firſt King of that Nation, in the Reign of {lexander the Great. 
4. Trar they were preferred in my general Councils to the Spaniards, as in the La. 
teran Council, anno 1215. in the Council of Conſtance, anno"1416. and in the Council of B. 
fil, anno 1433. That the Venetians preferred the French after much Debate, anno 1 859. 
the Caſe being ſubmitted by both to that Senate; and Pia, IV. preferred him at Rome, 21 
1564, the King of Spain having appealed from the Venetian to him. And tho' the Emperor 
has of late decided in favours of Spain, Jet that Deciſion is little conſidered, becauſe of the 
Relation which the Emperor has to the Span Crown; and therefore the French King does 
very wiſely ſend only Envoys and Reſidents to the imperial Court, leſt if he ſent Ambaſſa- 
dors, the Spaniards might be preferred to his. Nor was this Precedency ever acclaimed by 
the Spaniards, till the Reign of Charies V. who being both Emperor and King of Fpain, did 
begin this Debate; which, after many Conteſts, the Spaniard. has at laſt 65: þ having com- 
manded his Ambaſſador; the N de Ja Fyente, to acknowledge the ſame to the moſt 
. Chriſtian King, in Satisfaction of the Injury done to his Ambaſſador anno 1661, at 
London. "a OS WY . „„ SS 


Tu King of great Britain founds his Precedency to both, u , 1. His being King of 
that Iſle which was firſt Chriſtian, 2. Upon his being anointed, and one of the quatur 
uncti, which were before all other Kings. 3. That having conquered France in the Time 
of Henry V. he has Right to all the Precedency which France can acclaim. And to Sn 

the King of England was preferred in the general Councils of Piſa, Conflance and Bal. 

find likewiſe in Glad. lib. 1. cap. 30. that Pope ane; II. decided after Debate in favours 
of Henry II. King of England, againſt Ferdinand V. Caſpar, Eup. theſaur. polit. fart. 3. & 
bot h. 63. And therefore in the Book of Roman Ceremonies, 1504. England was placed be- 
| 20 Caſtile; nor can it be denied, but that Charler V. in ranking the Kage of the golden = 
Fleece, did give the right Hand to the King of England, and the left to the King of Spain, 
And tho! of late the Court of Rome has decided in favours of Spain, yet that proceeds from 
the Diſlike that Rome had to England for its Separation, and the great Eſteem which daily 
grows there for Spain, decauſe Spain has never indulged any who have left the Row;ſp Church, 
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H the Precedency due tothe Kings of Scotland. 


I Muſt here crave leave to fay, that the King of Great Britain may juſtly claim the 
| I Precedency from all thoſe Kings, as he is properly King of Scotland; for it is an wv 
J controverted Ground in Law, that amongſt thoſe of equal Dignity, he who firſt u- 
tained to that Dignity, is to be preferred, L. 1. C. de confi quis enim prior eſſe debet it 
eodem genere dignitatzs, niſi qui prior eam ry 6, L. 1. 4 de albo ſeribendo. With which - 
agrees the Canon Law, cap. 1. de major. & ob. And this is declared the uncontroverted I 
ef Precedency, by Cruſ. de jur. præced. pag. 66, Menoch. concil. 5 1. & Cui. ad L. 2. C. de co 


ful. And we lee that this ule holds in all other Dignities, without Reſpect to Riches 
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enn ee 
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fore Fergus II. And Cambden obſerves, that the Sti were unknown till the Days of. Conf ſans : 


and 


_ eftus names kim, 3 (oppoſed Agricola under Domitian; and that he = A 4 5 15 1 LS, 
clear by Ligfurs: Notes upon fat Place, rium membrum, &. : 


aid to have, been made = 4 (Ir 
_ dividing the North and Sowth.o 

che Emperor, and ſo an h 
as a Warlike People, to wh 
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wege eben ame bond Dukes.or Ran! in all IL. Nations, de dag ur pr . - 


tained 10 n is Ri Preferred, though others; be. icht richer, and haye ſucceeded 
ardoms. M t : 
wo s being-then the trus. and falid Ground of pa ay truly, Tublumie, that thei 
King of 1 being equal in Dignity wich the Na e E 1 Trance and Spain, attains; 
ed to 72 5 Dignity before. either of theſe; for our ing Kr came into Scotland 3 30% ay 
before the Birth of Chriſt : | Whereas Polydore, an Engl: 10 Hiſtorian, n, Jen that Egbert 
the firſt King of of England, did. begin his Reign eight hundred Years after our Saviour. Birth, 


"FALL 


end the King of Scotland married the Daughter. of Ambroſius Aurelius, who was the 1 


g:of the tons; and whoſe Reign precesded the Origin of the Kingdom. 
1 the Monarchy of Spain, and their Race of Kings, they are not o 405 N Rugolphu 


BJ 


King of the Roman, cleted in the Year ieee ouſe of Aaſria did riſe to this 


0 the Kings ot e who now reign, they: are only. pg Kg n Caps p jo 


who uſurped that Throne anne 987. and not being deſcended ot either the W 
or Merovingian. Races, they cannot compete. with Our Kings. 4chainy King of Scotland hay 
ing deen contemporary With Charles le maigue, the firſt of the Carolovingian Race; and yet As 
chaine was but the 6s of our Kings, and the Leagues betwixt Achaius and the ſaid - Charles; 
are aſſerted, not only by our Hiſtorians, and the French, but confeſſed by all Strangers. 


4 


To evite this Argument, ſome Hiſtorians have of ate aſſerted, that _ had no. ings be⸗ 


tine the Great, which is a moſt unjuſt and gro undleſs Calumny, ſince four Monafteries ot c 
Nation, vis. Melreſt, laſcarden, Paiſley and Scone, did keep conſtant and ditind Pune 
all that paſt in this Nation, after the Eitabliſhmene of he Chriſtian Religion, which Was an- 
20 199. and have tranſmitted to us what was delivered, to them by me Þ pious. and. \Femark- 
able Chriſtians of thoſe. firſt Ages of the ork, who, as they were Eye: witneſſes of whay 
paſt ſince our Chriſtianity, ſo are not to e to have recorded any Thi ng =_ 
preceeded their own ** without ſufficient Warrant: And. as it is iner edibſe, that ſo ſincers 

pious Men would haye. lt d. ſo jt is not imaginable, that ſo. many Societies would have 
conſpired together. in a whole, Tract of 15 cumſtantiate an Hiſtory as ours is 3, and 1 — 
can be nothing ee to canyel the Faith of ſo large an Hiſtory, but what may, with the 
fame Force, he urged ,againſt the whole. Roman Hikory, „ few. or none havi 0 885 me 
zs faid in the Roman Hiſtory, beſides the Romans themiclves;. whereas Gal TW 


orationis Galgacl Scoti: ut the Text makes this moſt. clear to me, 
rum, which is known to . 


Scatlarg. ; Hege/ippur, who - lived 4 in th: 
undred and ten Nears before Conſtantin 


vs org Cambden can make no Anka, b 


ID 


yerts the Authority of the Trandlation on Impreſſion; by w 19 6 b may 
be confounded ; and ſeeir © chat. Tauflatiön was the Work of 75595 bear 
boye all-Cenſurs,  Claudign:toes make the Scots ip, 2096 dä: Honorius, 
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And Viiliam of Bobu 25 confeſſes, that we came into Britain i in the 7) Tear after Chriſk 


de likewiſe; anbther 
Aus Cost And as it 
torian can pr 


Man, maker us to have been in this iſle before the Days of 
anot be denied that we were ſtill ſubject to: Monarchy, 10 E. 
we obeyedùny Race, fave that which now reigns: Whereavws - 
liſh and French N gcc ng ine bycStrangets, and had their 

oyal Eine rolled and: inverted; 6-360) 6-744. 9764 ona zi 220. 


2. n Ground of Precedency m 81 be adduced bot the Klag of Ae fines his 
being tlie uüdonted liel Sacceder 'ofTio Kings Wuiereas the Line of Frunet runs ne 
o lived" mine: 989; _ tid:in that Time dethrone the forth 

amn ate-only deſtended from the Counts of Tixfirm: And the 
pf aro eee em Nilllam the Conqueror; ſo that n 
pof\'thoſSKiaydoms, yet their Kings are nat ſo ancient "as" 
given, amongſt Equals, to the eldeſt Race, and not tod Aden 

| Our In ſuch Bene, the Preference mult be given, either ä to the * 


Mee. The Kiñge 
ſent Kings or 
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t; of the Peöple ot Country, ot Rico which reigns mere. If me Country be confidereg,/ 
ere can be no Precedenc y acclaimed by any; for as all Countries were created at the ſame. 


Time, ſo none can know which of theſe Kingdoms were firſt inhabited: Aud that none can 
be preferred upon the orga e or Riches of their Country, is clearly determined by Law- 
1 lere; region, /ocique, cui principe præſunt, ratio, & fic de eorum lororum praſtantie, vete. 
rum elggia neqiricquam ad Precedentian faciunt, Gothofred, de praced. cap. 3. num. 30. If wo 
_ confider the Antiquity of the People who are commanded, though that could give Pre- 
cedency to them, or to any who repreſented them, yet that ought not to give Precedency. 
to the King; for principim pr ccedentiu metienda eft ex ſua'dignitate, non extra : And the 
learned Speronins Speronit, hath proved this in a large Diſcourſe, written in the Itatian 
Tongue. But if this be confidered as a Ground of Precedency, then we ought to be prefer. 
red to — for we are ſtill the ſame People and Nation, but the Engliſh are not the 
old Britont, but are a Mixture deſcending from Danes, Saxony, afld French; and ſo we being 
the eldeſt People, out _—_ ought to have the Precedency upon that account, even as our 
King was preferred to the ſate Kings of Jeruſalem, though they commanded the People who 
now live in Judea, and who came Jn place of the ancient fed a Kingdom very ancient 
formerly: Butthe Antiquity of the Race that reigns, is the Ground of Precedency ; for this. 
Reaſon it ts, that the elder Brother | ſucceeds, without ReſpeQ to the Greatneſs of Eſtate, ot 
Antiquity. of thoſe whom he commands. And though theſe Confiderations give Preference 
veer lupe dignitate, yot inter pares dignitate, familia que prior pry t adepta, ſemper 
Sr aferendain incedendo, ſodttdo, c. Me noch. concil, o. num. 5 7. Rebuf ad L. 1. cap. de conſul, 
Fates ad L. 2. cap. it Hgnit. ord, And fince it ſhall be proved, even from foreign Hiſtories 
eited in this Chapter, that we had Kings before any of the Races now reigning in either of 
theſe, our Kings ought to be preferted to t blem 
Sve Chriſtianity was eſtabliſhed, Chriſtian Princes have been preferred according tothe 
Date of their having received the Chriſtian Faith, Gorbefred. — — praced. cap. 3. num. 23. 
Grotius de jur. belli, Lib. 2. cap. 5, And that is the chief Ground of Precedency obſer ved in the 
Court of Rome, and /eſpeciuſly in general Councils: But I conceive, it ought not to be 
Ground of Precedency any where elſe; fince amongſt Equals the Antiquity of Blood ought 
to be preferred to the Date of Chriftianity, Chriſtianity rather diſcharging all Care for Pre- 
cedency. But even according to this Rule, the eldeſt Chriſtian Race ought to be prefer. 
red, Religion having ſtill R to Chriſtian Parents; whereas on the other Hand, it is of 
| Tjo/Advantage to any Perſon, that he ſucceeds to an Eſtate that was formerly poſſeſt by Chri.. 
ſtlans, theſe having no ConneQion with one another: And a Man\honld by the ſame Rule be 
Yreferred;. becauſe he dwells in a Houſe where Chriſtianity was firſt profeſſed, which were 
n it ſelf very ridiculous. And if the Chriſtian Race be allowed the Preference, the King of 
ales ought to be preferred, for Donald King of Scots embraced the Chriſtian Faith, 
un 199. before either Filliam the Conqueror ſueceeded to 2 Capet to 
obeyed this Race of Monarchs; for which we can cite, nat 


Wunce, and long before d 
ho ey 165 Ducbeſue, and many others, and par. 
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only our own Hiſtotians, but Baronius ag annum 449. 
ticularly [Bede and Polidore, the worthieſt of Exgliſb Hiſtorians. Bede relates, that imbucban- 
ur s Scotis parvuli Anglorum, quin & i2/e Alfridus Anglorum rex, in inſulis Scotorum che- 
vum dedit, & ſucra literas didicit, Lib. 3. if. cap. 37. ou Angliæ cupidi /alutis aterne, - 
#68 ad *. IV. Scotorum regem miſer unt, ut ille dignaretur viros idousos mittere, per 
0s ille Cbriſtianæ fidei rudimenta S C. /acro baptiſmatis fonte abluerentur, quod ile 
| ho gravate indulſit. Which clears fully, that our Kings were Chriſtian before thoſe of 
Engiave, and fo ought to be preferred to the King of Elana, by their own Arguments 
and their own Authors. > nf... SO eG: i ad 
King Donald's Converſion is atteſted by Bellarm. in his Anſwer to King James, by Bayo- 
nius, ad annum 429. Sanderus Lib. 4. de clav. David Arnoldus de-converfione gentium, &c. And 
fince Kin Donald was before Fergus II. it a clearly, even from foreign Hiſtories, that 
we had in before F | 4 Il. Ae (il 8 | 49.1], 1312 10 0% een N 1 N 
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I cannot deny, but that in the Council of Conflance, England and. France were mg 

Scotland, but that. procceded, as Gothofrede obſerves; from the Partiality of the Church d 
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Rome, which always preferced thoſe who are moſt able to do them moſt Services but if we 
confider the Principles of the : Chriſtian Religion, according to theſe that Race ought tobe 
preferred, whoſe Title is juſteſt; and I am ſure, that according to: this Rule, Scctiand onen 
to de preferred, for its Kings haus not uſürped over the People which they Zoverned: And 
not -_ does Religion cbnſider this Ground of Preference, as fuitable to Devotion; bat. 
Lyw. confidereth/ it, as ſuitable to Juſtice. | And Lawiers have therefore thought a Succe 155 
of Kingo(enJoying.s juſt Title free from: Violence and Tyranny, one of the chief Groun® | 
ot Preterence.and; Precedency. And thus | Ya/quez 2 ae geg enen, ſays, un 
3 ad nobilitatem i preletionem confert, ex vrrit u lm regions, Nn 6 ume 
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Intere/f 


Lawiers 


clear Right of Precedency founded upon the Antiquity of BI 
| write upon Precedency, are clear that no Man can prejudge his Succeſlors as to the Prece- 


| obflante jacto majorum manent incolumia. 


_ Vaſques, the illu 
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Non does the Cuſtom either of Courts or Councils invert the Precedency which is tound- 


ed upon "Antiquity and the Right of Blood, from which Conſuetude cannot derogate in 
tue Matter of Frecedeney fince that Couſuetude is only reſpected In Law, que in ſi ratio- 
bus Juris ner nature nec gentium contrariatur : And likewiſe ſince this Matter ot Prece- 


* 8 0 0 0 1 8 
is ſetrled'by Lawiers upon theſe ſolid Foundations, for /ecuring the publick Peace and 
44 1 it were unjult that the ſame ſhould be 10 eaſily nee by the Par- 


tiality of intereſted Church-men, or the Pride, and Power of other competing and rival 
Princes: and therefore to ſecure the Rights of Juſtice and Blood againſt all ſuch Invaſiony, . 
have unanimouſly concluded, that conſuetudine induci non gote, ut prior in dighi- 
rate praferatur pofteriori, Cruf. de praem. cdp. 12. Which Principle * ſo far aſſert, us to 
conclude; that this could not be conceded even by expreſs Paction, 


umellin difſert. 1. 


* 18, even tho that PaQion were confirmed by an Oath, Rippa, ad L. 3. F de donat. 


! . ' 
4-4 albeit ie may ſeem that every Man may renounce that which is introduced in his own _ 
15 pet to this | is anſwered, thac Motheiance renounce what is\introduced in their own 
fayours, when that which they, renounce was not 1 introduced in their 2 
voure, but aroſe to them necefſarily by the Laws of Nature and Nations, or was introduced 
ptineipally in favours of the common Intereſt of Mankind rather, than of them, and in 
which third Parties would likewiſe be concerned; all which is clear, not only by the Prin- 
ciples of Reaſon, but by L. 3. V. de pact is. And it cannot be denied but that the Prece- 
deney from the Antiquity of Blood, is no ſuch private Right as may be renounced, it be- 
ing a Privilege not given by Law, but ariſing from Nature, ex non data ſed nata, and intro- 
duced for regulating the common Intereſts of Mankind, and preventing their Differences 
or Oppreſſions; whereas how nuafortunate or irregular ſhould Men be if Subjects might force 
their Magiſtrates, or younger Brothers the elder, or ftronger Princes the weaker, to renounce 
by Faction, or might ſcrew from them by Cuſtom and Inadvertency, the Seniority and Pre- 
cedency due to them? Mhereas now, the Impoſlibility of prevailing in ſuch Deſigns takes 
happily away all laſting after them and whatever may be aſcribed to Conſuetude or Deciſi- 
in that Precedency, which becauſe it ſprung 2 from Cuſtom, may be regulated by 
ſee no Law nor 
ciſions, Negligence, or Conſuetude, - 
: Eſpecially fince all who 


i, 6p in dublous Caſes where a Grain Weight may caſt a Balance, yet 


Reaſon that can be adduced for taking away by 


dency due to them by Blood, /icet poſter indignitate ſuv igius. fafto, poſſit ſibi præjudicium af. 


* 


ferre, non tamen præjudicare f quoad ſucceſſores ſuor, Dec. Council. 11, Num 74. Vide Gotho- 


ed, de'preced, pag. 58. Rub, decr/, 298. qui tradiriea que a genere & natura tribuuntur, now 
0 — Which Rule hculd rather bold in Kings than in any 


ſe, becauſe they are but Adminiſtrators, But in this Caſe there is no Decifion againſt our 


8 nor have they ever conſented to any ſuch Preference; and therefore whatever may 
be ſaid 


for others _ them in a poſſe ay udgment, the Matter of Right is ſtill intire, 
rious Spaniſþ Lawier; did; at the Conncil of Trent, adduce ſeveral ' At- 
ments for the Precedency of the King of Spain, which, if they were well founded, would, 
confeſs, infer a 3 to England and France, and which I ſhall the r ad- 
duce and anſwer, that I have heard them urged for France and Spain, __ the King of Britain, 
and becauſe ny are the general 'Topicks and common Places which are neceſſary to be 
oy — — erſtood, for clearing not only the Precedency ot Princes, but even of the No- 
Tu fg is, that theſe who are moſt powerful and greateſt, onght ſtill to be preferred, 
C, fatuimus de major. & obed. and he muſt be accounted moſt powerful who is Dok — 
erfül the Time of the Debate, nam qualiras adjeta verbo, debet intelligi ſecundum tempus verb, 


L. in delictis, 5 5 „, * 
TRI ſecond is, that thoſè who command the nobleſt and beſt Subjects, are accounted the 
ndbleſt and beſt, Aut bent. de defen/oribus civitatum, 5 nos, igi tun. 5 
3. Ric x As are the Riſe and Oacaſion of Dignity, and therefore are the chief Grounds of 
Precederity amongſt Equal. 8 77CCCCCCò ĩ ↄ 03 be: nin bad Gr beer 
4. He is to be r whom generally Men eſteem the greateſt. 6 
5. dtvor Honour is the Reward 
are liable to moſt Dangers for Chriſtendom, and the Chriſtian Faith, ought to have the Pre- 
Gael. in Chriſtendum and amongſt Chriſtian Princes; and that Pains and Dangers are 
Cronnds of Precedency, is urged: from L. ſemper, 5 wegotiatores, F. de jur. immunitar. 
6. As all Goodneſs is the nobler the more communicative it be, ſo theſe mult be concluded 
ge Nobleſt-by whom moſt People have Advantage; and therefore thoſe Kings under whom 
rades flourith moſt, and who beſtow Salari | to moſt Men, 


c alaries upon, and give a Livelyh 
＋ by Fam IA Be act ono io dt? 
0 that if Preference were to be given by. Choice, 


Mankind, to be preferret. 

To af which Arguments it is anſwered, ! 

Wd dit not deſcend from the Righrol Bland 2and, Antiquity, then the former Arguments 
© 3 I n mer Arge 


of Pains and Dangers; thoſe who take moſt Pains, and 


were 
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| ad been illegal and untighteout Judpthent,' had mY deen! a Priſoner bf War, and not 
2 2 b the —_ as ſudject to the Crown of England. The like was done in the Caſe 

Husil 1, another of Aar Kingdom, in che ſame King's Reign. In like Manner, in 
| 25 Jar of Ling: Eduard III. it was reſolved” in the Court Tn the Lord Peaumont's 
>. When it -was objected," that one of the Witneſſes was a Scot, and therefore as an 
Alien not to give tis. vidence; that his Teftimony was to be allowed, becauſe. the Scots X 
in the Law of — did not go for Aliens. And when one indicted for a Rape, in 

De thirceenth'Year of Qeen Elizabeth's Reign, defired a medietatem lingue, becanſ@he was 

a- Scotſman, and ſo an AliengVit was denied him by the Court, becauſe, the Scots were not 

cephted here as Aliens; but as Snbjes rather. So alſo, when Robert Unfraville, Lord of Kyme, 

was funnifibned-to'the Parliament of Exglam in the Reign of King Edward III. by Ihe 

Name ef Robert" Ear of Angus,” which 10 a Dignity in Scotland, and after, in a Writ againſt | 

him, was called by his own Name of Onfraville, ig dee any Addition of that Honour, he 
Writ was adiudged to abate, Which I conteive, the learned Juds I. had not done, if Scotland 

not been-reputed-to be under the Vaſſalage of the Kings 0 1b 6. ay laftly, by 

a Charter of Lands and Arms which] have in my Cuſtody, granted by King Edward l. in 

the laft Year 6f his Reign, to Peter Do, ae of $topworth, in 4 8 County far Cheſter, one of the 

2 of m Mocher, in which it is ex pen, tha that the ſaid Lands 490 Arms were confer- 

m by —_— for his amine Services encontre Jon grand enemie & rebel Ba- 
of Borland, Vaffal of England. 

2 1. — King of & to'thel, 4 Obje@tons founded upon the Reign of Brutus, I need ay no more, 
fave that Cumbulen, Adele onder learued Ei Writers do look upon the ſame as a mere 
Fdion. And for N ng the Cron of Scotland to hold of England, there muſt be authen- 

tick Docutherits in Writ produced, as has been formerly debated And this does ſuffici- 

— anſwer all that is Lan of VBellnus, King Arthur, &c. But to 15 theſe Fictions, and 

to ſnew how much 'of Cheat is in all theſe Contrivances, 1 need only cite a Paſſage from 

"Aylet Same, in His Britdninia atitiqua, pag. 159. whoſe-Words are, 

0 « Twkr weh gave ſome Authority to this Fiction, was the Uſe King Edward I. made 

4 of it zn vindicating his Title to Scotland, a ant the Pretence of Pope Boniface and the 

„urch df Rome, he lid Chim to dt K e by ancient Right 2s Part of St. Pe- 

« « ter Pitrimony/and that Church's Denięſne. ears, that the Monks and Friers had 
aper Hand i making out this Title by Bruit, wi ich Story was now new vampt, and 
* Hemel Parts ſent out of theſe Shops Where at fl it had been forged and hammered out. 
« And this dort mote evidently appear, If ye confider many other Parts of the ſame Letter, 
it i; found in the Records cited by Mr. Prin, but een that Miracle of King 4- 
4 * 2 who (. 2 8 her num rei momorium) to give an eyident Sign of h is Right to Scotland, |: 
2 . rück a Blow upon a Rock near Dumbur, that * "Ut it at leaft an 

« Ell wi 

As to the Homage made by King Maico to ity the Con queror, iti is fro WER | 

that the Matter of Fact is abſolutely denied; and not only do our Hiſtorians, and the Hi- 

ſtorians of Foreigners, mention no ſach Submiffio n, but they do on the contrary relate, 

that Nam the Conquerot haying come with a Defin to conquer Scotland, he was forced 

by Malcolm King of Scotland to à Peace ver, y honourable and a Yann aus for Scotland; 

one Article where was, that ham the Conqueror ſhould N F of the Engliſh 
Nobility as had fled to Scotland for Shelter, to their Eſtates and 5 rg And how can it, 
be imagined,' that Scorlaud being then very unite and living under * A moſt warlike Prince, 

would have ſubmitted to a King who ha too much to do at home, or that Malcolm would 

have ſubmitted to him, hem ne forced to reſtore even the Engliſh who had rebelled a- 

pilnſt him? And as the ae of Vaflallage requires Writ, ſo if any ſuch Vaſſallage had 

0 e he had 'Wcepted ol of a Charter ho ding of the Conqueror, as all the o- 

er 8 

As to King ine Homage to Have I. it is anfivered, that Mlium having been 
reacheronfly made Priſoner; he was forced by a long and tedions Impriſonment, to make 
this Homage; and conſequently the Homage it ſelf was null, being extorted by Force, and 

made by a Perſon who was nor 7 Juris being in Priſon ; it being certain by the Laws 1 

A Natiotig, chat Deeds 8 Priſoners are null; but eſpecially in this Caſe, where the 

Deed was ſack; as" that it wo ould have been null however: For even the moſt abſolute Kings, 

A 


exe ſo fat from beiug able ts 71 their Kingdom, or enflaye it, that by ſo doing, (as ſome 8 
lay) they forfeit their” own Righ 


fon. Rig: he Throne void for the next Succeflor, who 
y not Fr aeg they h Bae & it any ſuch Act as this were binding, then Eng-" 
| K 15 ae * Fen of the Empire, fince Richard l. their 


5 Homage to Herr the Emperor, for England, and King John his Brother, did the like 
e to the Pore And offered to hold 1 neland in cd 4 5 YT irmelius a Saracene. King 
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Anſwer, though it were true, as it is not; nor can it be made appear by a chrono... 
gane the Enn were Worth our aj, Sid chronologiey . 
Tut great Inſtance founded upon the N made by Bahoh, is as weak; ſince t; 
known, that King Robert the Brace refuſed to do Homage to King Eduurd, choofin 8 tt, 
"to want a Crown, than to be a Vaſſal for it: But John Baliu the other Competitor $5 og 
ting his Ambition to his native Country, was therefore juſtly diſowned by the Nobilit 155 
(as Ducheſne, a Stranger to us, obſerves) ſent Ambaſſadors to King Edward to ſhew Er 
they id revoke and diſown the Homage made by the Baliol, and aſſerted their titan 
Liberty. And ſo hateful an AQ. was this eſteemed in him, that he loſt the Crown 5 =" 
whereas had this Pretence of England been founded 7 | uſtice, it could eher ; 


Put 


* 


is anſwered : | that 


. f qr op - Records of all 
| Books, of any Parliament held by Jahn Baliol. And albeit-Pris has publiſhed all the Re. 


owledging this Subjection, that they would themſelves have ratified it in a free Party 
ment: But tho" this were true, as. it is not, yet there is not any Kingdom fo loyal,” happy 
or invincible, but ſome few Cowards or Rogues may be found in it, who may aſfume the 
Name of a Parliament, and diſown the true Intereſt of the Kingdom, without any Warrant 
from the Lroph for that eſtect. And I would very wiliogly know, if Exgland remains fil 
' Vaſſal to the Pope, becauſe a Monk, prevailed with King John to hold his Crown cf hin; 
or if Portugal ſhould not be acknowledged a free Kingdom, becauſe Spain did once elicite 
from them a national Conſent by Force of Arms; or if theſe three or four pretended E 
 gliſþ Parliaments who e Oliver Cromvel the Uſurper, did ſettle a legal Right 
upon him by their Concourſe ; Nor did Preſcription ſupply here the original Tllegality of 
that Conſent; for the Scors did immediately reclaim, and did, within much fewer Years than 
© Freſcription requires, reſtore themſelves to their Liberty, under the Conduct of that glori 
bus Prince King Robert the Bruce, for whom God did ſo'miraculous Things, as did convince 
the World how much the Lord of Hoſts deteſted the Bribery: and Cruelty of King Edwurdl, 
ita res facile redeunt ad ſuam naturam, & que max rediit divertifſe non videthr. \ 
Bor to ſheyijow great Averſion even that Generation had for any ſuch Submiffion to 
the Eng/i/b Monarchy, I have ſet down the Copy of a Letter yet extant, under all the Sea 
of our Nobility, directed to Pope John, anno 1320, wherein 7 46 declare, that if their King 
- 'hould offer to fubmit to England, they would diſown him and chocſe another; not that the 
Power of electing Kings was ever thought to reſide in · our Nobility, but becauſe it was fe. 
| Preſented to them, as the Opinion of all Lawiers, that a Sing could not alienate his Kingdom, 
or ſubmit himſelf by his ſole Conſent to a foreign Prince, fince by that Alienation and Sub- 
miffion, he does forfeit his Right to the Crown, As to which Letter likewiſe I think fit to 
obſerve, to prevent any Miſtake as to the Calculation of the Number of our Kings, that the 
Writers thereof have, as is uſual with us, numbred amongſt our Kings ſuch of the royal . 
mily as were for the Time Regents or Viceroys. The Letter follows, c 


Dirty Jt in Chriflo ac domino, domino Joanni, divine providentia "a pay Ro- 
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manæ & wniver/alis eccleſie ſummo pontijics, filii ſui humiles-'G deyoti, Duncanus con 
4 Fyfe, Thomas Ranulphi As 4 Moraviz, dominus Manniz' S  vallis nt Patr icius 4 
Dumbar comes Marchiz, Malifius comes de Strathern, Malcolmus comes de Levenox, Wills: 
mus comes de Roſs, Magnus comes Cathaniæ (s Orcadiæ, & Willielmus comes Sutherlandis 
Walterns /ene/tallus Scotiæ, Willielmns de Sowles buttelarius Scotiæ, Jacobus dominus de Dou 
92 Rogerns de Moubray, David dominus de Brechin, David de Graham, Ingelramus 4 
Unmtfravilie, Joannes de Mentieth cuſfor comitatus de Mentieth, Alexander | Fraſer, Gilber- 
tus de Haia conſfabular iu, Scotiæ, Robertus de Keich mariſcallus Scotiz; Henricus de Sand 
claro, Joannes de Graham, David de Lindſey, Willielmus Olifant, Patricius de G 
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Joannes de Fenton, Willielmus de Abernethie, David de Wynn; Wea Monte-fixo, 
Ferauſius de Ardroſan, Euſtachius de Maxwel, Willielmus de Ramſay, Willielmus i Mon- 
de alto, Alanus de Moravia, Dovenaldus Campbel, Joannes Camburn, Reginaldus le Chen, 
© Alexander de Seton, Andræas de Leſcelyne, & Alexander de Straton, ceterique bar ones & 

" libere tenentes, ac tota communitas regni Scotiæ, omnimodam reverentiam;filialem, cum devotis 
| pedum gfculic bearor um. 'Scimut, fanttiſime puter & domine, & ex antiquorum geftic & libris 

|  Tolligimns, quod inter ceteras nationes egregias, noſtra, /iz, Scotorum natio, multir pr.econits 

fuerit #i d que de majori Scythia per mare Tyrrhenum & Columnas Herculiszranfens, 
in Hi pania inter | ferociſſimos ou multa temporum curricula refidens, a nullis quantumcun- 

_ ane. barbaricispoterat alicubi ſubjugari; indeque veniens, poſt mille & ducentoſ annos a tran- 

, 2 Ii Iſraelitici, bi ſedes in occidente, quai nunc obtinet, expulfir Britonibus, & Pictis o- 
mino deletis; liret per Norwegienſes, Datos & Anglos ſepius impugnata fuerit, multis fibi. 

. -oifloriss, & laboribus quamplurimir adquiftuit ; ipſaſque ab omni ſervitute liberas, ut priſcorunt 

" teflantur hiſtoriæ, Jemper tenuit, In quorum regno centum & treſdecem reges de orum re- 
gali proſatia, wallo alienigena interveniente, regnaverunt: quorum nobilitates & merita, liert 

xx aliit nom clarerent, ſatis tamen patenter eſfuſgem, ex eo quod Rex regum Dominus Feſus 
Cbriſtus, peſt paſſionem & reſurreftionem ſuam, iþſos in ultimis terre finibus conſtitutos 
quaſs primos, ad ſuam fidem ſunctiſimam convocauit,” nec eos per quemlibet in difta fide conſir- 

mri voluit, ſed fer. ſuum primum apoſtolum, quamvis ordine ſecundum vel tertium, ſaptum 

Andræam meriti/imum beat; Petri germaniim, quem ſemper ipſis preefſe voluit ut patronum. Hæc 

autem ſunctiſimi patres & e veſtri lit mente pen/ſantes,ipſum regnum & populum, 

nt beati Petri germani peculium, multis favoribus & privi 1 0 quamplurimis muniverunt, Ita- 
que gens noftra, ſub ipſorun protettione liberd hattenus deguit, & quieta, doner ille princeps 
magnificus, rex Anglorum Edwardus, pater iu, qui nunc eff”, regnum nofirum accphalum, 

populumque nullius mali aut doli conſcium, nec bellis aut mſultibus tunc aſſuetum, ſub amici s 

conſirder ati ſpecie, innumerabiliter infeftavits eujus injurias, cedes & violentias, pr edaticiies,in- 

| cendia, prælatorum incarcerationes, monafteriorum combuſtiones, religioſorum ſpohationes & o- 

cifiones, alia quoque enormia quæ in ditto populo'exercutt, nulli parcens etati aut ſexui, religion 

aut ordini, nullus ſcriberet, nec ad plenum intelligeret, niſi quem experientia_informaret. A qui- 

Aut malis innumerit, iffo juvante qui poft- vulnera medetur & ſanai, liberati [int per fereniſ= 

fam principem, regem s dominum noftrum, dontinam Robertum, qui pro populo & -hereditate® 

. ſir; de manibus inimicorum liberandis, qua alter Maccabæus, aut ſoſue, labore & tædia, in- 

edlas & pericula, leto ſſtinuit animo? quem etiam e & junta lege & conſu. 

dtudines noftras, quas u/que ad mortem ſuftinere volumus, Juris ſucceſio, & debitut noſtroriuim 

+ conſenſus & aſſenſus, noſtrum fecerum principem atque regen. Cui tanquam illi per quem ſa- * 

lt in populo, facta oft pro noftra libertate tuenda, tam jure quam meritis tenemur, & volumus | 

ni omnibus adberere ; quem, fi ab incaptis defiftet, regi Anglorum aut Anglicis nor; aut regnum 

_ © noftrum volens ſubjicere, tanquam inimicum noſt/am, & fu noftrique juris ſubverſorem ftatims 

enßpellere nitemur, & alium regem noſtrum, qui ad defenſionem 4 Sufficiet, faciemus, quia 

_ quamdiu centum vivi remanſerimt, nunquam Anglotum dominio aliquatenus volumus ſubjugari. 

| Non enim propter gloriam, divitias, aut honorer pugnamus, ed propter libertatem ſolummodo, 

# 2 nemo bonus niſi ſimul. cum vita amittit. Hinc eff, reverende pater ac domine, quod ſan- 
atem vgſtram, cum omni precum inltantia, genu-flexis cordibus exoramus, quatenus ſincero 
corde, menteque pia recenſentes,. quod apud eum cujus vices in terris geritis, non ſic: pondus, ® 

+ pondus nec diftinftio Judæi & Græci, Scoti aut Anglici, tribulationes & anguſtiasr nobis & e- OO 

ci Dei illatas ab Anglicis, paternis oculis intuentes, regem Anglorum, cui ſufficere' debet 

s Fofſidet, cum olim Anglia /eptem aut pluribur ſolebat ſuſſecere regibus, monere & exhortart 

 dignemini, ut nos Scotos in eauli degentes Scotia, ultra quam habitatio non eft, nihilque niſi 
 noftrum 8 in pace dimittat : cui pro noftra procuranda quiete quicquid poſſumus ad 

aum noftrum reſpectu habito, hoc facere volumus cum efſettu. YVeſtra enim intereſt, ſancte 

Pater, hoc facere, qu er feritatem, Chriftianorum culpis exigentibus, in Chriſtianos ſa- 

' Vientem aſpicitis,, & Chriftianorum terminos arttari indies. Quare ne quid veſire ſanttitatis 

memoriæ deroget, & þi, 


clipfin aut ſcandalum, Vos vi 
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1 HIS Aube Meni Rape 8 Roll; nor are we 20 ener who contin to 
ſince it is n that not only the Douglas, the Graham, and Yallacez but 100 fn, 


E 5 1 Jielded even to that ſhort Impreſſion, and their C Country preſe | 
Privile 32755 it being an undoubted Principle i in Law, that in . = pow | ? 
eft.co penis in re OE nemo dominorum 7 Jurt er Fecere potg iwvit 0. a 


der, Zee ad exhil : 
To that Argument by which 3 it is urged, that our Kings did never Aue the Title of 
Kings of Scotland, hut called chemſelver only Kings of Scots, it is anſwered, that the A 
ment is ver ridic ous; 1 8 It. 2 815 - a falſe Suppoſition, it deing moſt evi 
from our Writs in che Re W 0 e Maiden, that our King was entitled = 
2 but in the Ge Rely. of Abbacy — Aberbrotbock, King William is called rem 
Scotie, and his Queen regina Scotiæ. 1 e in that Regiſter there is a Charter granted b) 


EKin | 
_ op onks of the berbrothock to. tran port: their Goods thraugh E land, f ree from Cultom, 7 
Matthew Faris, i in many Treatiſes related by him, gives — that Title: And Pobe 
Innocent III. in an eren eſoript in the Body of the Canon Law, Cap. 4. decret. de imm. 
L. e writes, Iunocent iu III. iHayftri regis Scotia, dang » behoved to be to King Jillian 
d reign. in that N Time: Nor is this Argument from the Deſignation concluding, 
15 Ic is not convertible; for even faudatory Kings did, and do aſſume their Deſignation 
from the Kingdom they hold, gs the Kings of Maples, Sicily, &c. which evinces that it fol. 
lows not vs N that the Kings of theſe Kingdoms were fendatory Kings, becauſe the 
were ee = es Scotorun, and nat Stotie. And in many Places of his HHory, Matthew 
1 * cal ls the Kings of England, gegen Auablorum, as in the whole Lives of ng IRS and 4 
e '\ 
5 Ty appears allo. by. the farmer Tranſaction bewwint Badevrt Land the Zovernors of S. 
I Table is even by the King of E And conſtantly deſigned I ar e i 
orie: 17 . Nader that in the Contract af Marriage betwixt Henry VII. for his Daugh. 
ter Queen Marzoret, and Fames IV. that ſometimes thexing of Scotland is called rex Scor 
ſometimes rex Scothue- in the fame Paper; and the Commiſſion granted by the 2 
got land for completing - that Marriage, is called cammiſſo regis Scotiz pro\matrimonio: In | 
which e King > King. of 13 is Fircalled chari/ſimus 4 — Frater, a Title never grantel 
a 51 un EN rior, And the People of Scotland are there called /ubditi veg 
15 2 of Scotland had been only a feudatory Prince, we had been 


ohn of-England, wherein ad petitionem Willielmi regis Scotiæ, he - np a Liberty to 


„ * * et > 


| 

SELLER , and not to the of Scotland, Ad there needs no other ; 

Argument againit prove that the Kings of Scotland were oft- times called reges S 
Ti than the Ink 85 himſelf, of the Charte granted by King Eatsard I. to Par Ml - 
He, en alot is confeſſed by himſelf to ei roy a Eleaf King of Scotland; Ml 
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and this proves that the ſaid Heylen lays down Grounds, which are not only falſe, but ineo · 
ſiſtent. But ſecondly, 15 tho? this were true, yet it proves nothing, ſeeing the Got hs and Pith 
were a free People, and yet their Kings were. called reges Labern Got horum, which 
Phraſe was 11 amongſt conquering Nations, ſuch as the Scott were, whoſe Princes 
| having at firſt 2 fixed Kingdom, did, whilſt their 'People were ſpreading themſelves in 0 = 
lonies, rather a 1 a Title from the People, than from their Country, And ſeeing Men ate 
Vaſſals and not Land,-it will follow, according to the Terms uſed b deudaliſts, x dot ſeein 4 | 
our 1 ugs were reges Scatorum, that therefore the Men were not Vaſſak, and fo they hold. 
not their Land of the Crown. of England, nor were ejus ſubvaſſalhi, aut valvaſſores. ' "" 
Is x Argument urged. from many I Decidogs\ in Englang, finding that we were puniſtuble 
Traitors in Exglard, and that we were lockt upon as Subjects, and not as Aliens by their 
1 bas deſerves no other Anſwer than, that fince their Kings = Power could not male 
als, neither eould their Parliaments tbe Fr treat us as ſuch, And if their Gown- men 
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wy have made us ſuch, they needed not have emp to have ſhed ſo much Ban n | 
14 the perk nor can ſuch domeſtick Teſtimonies ones Prot in a Caſe of fo great Importance: { 
bl And yet even the Exgliſb Proceedings againſt of our Nation, ſhews, that their o. . 
1 Judicatories and Lawiers confider us not as V but as the Subjects of a > tha and 1835 1 


FB 


dent Kingdom. And. amongſt many other Inſtances, I ſhall only remember that of Queen 
Mary, againſt whom that Naion proceeded not as 2 Vaſſal, bs a Perſon who had made 
her (elf liable to their e ratione loci delitti, which is very clear by Zowch. de ji 
inter gentes, part. 2. 1550 6, whoſe very 2 have here ſet down, to prove not on!) this 
but that the Kings of Scotland were ab/oluti, and bi War acer ependenr from thoſe of 
2 being both pares 6 „ i — are, crane bow rorum aftimatore! 
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| tent to the Natives of that Kingdom, when we were fore 
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, las u, quod in majeſtatem peccare non poſſet, cui ſubaita non fuerit, quod par in parem non 
abeat poteſtatem, unde judicium imperatoris in Robertum Siciliæ regem, irritum pronounciatum 
of quia imperio ejus non eſſet ſubattus. Alii aliter cenſebant, illam ſcilicet ſubditam eſſe, etfi nun 
2 inariam, tamen temporariam; quia duo abſoluti principe, n e in uno regno 
ft non poſſunt, parem in parem babere PCA, quoties buf exo fe ſubmiſerit, vel expreſ- 
verbil, vel tacite coutrahendo, vel delinquendo, intra parts cilicet juriſdictionem, & papam 
ſententiam imperatoris in Robertum Siculum reſcidiſſe, quod factum in territorio imperiali nun 
fwerit, ſed, papali. Denique nullum magnum exſtare exemplum, quod non aliquid ex iniqug ha- 
beat, And in the, Procels againſt the Biſhop of R/, as it is related both by the foreign  Law- 
iers, and by  Cambden, it clearly appears that he was proceeded againſt, not as a Subject of 
England, but as a mere Stranger, who not being ſubject ratzone originis, became ſubject ra- 
une delicti, as they alledged. And the learned Author of the late Jus maritimum, pag. 451. 
having ſpoken of the JuriſliQion of England over Ireland, has theſe Words.“ But in Scotland 
« jt is otherwiſe, for that is a Kingdom abſolute, and not like Ireland, which is a Crown an · 
« nexed by Conqueſt, but the other is by Union; and tho' they be united under one Prince 
« 4d fidenh yet their Laws are diſtin, ſo as they had never been united; and therefore the 
« Execution of the Judgments in each other, muſt be done upon Requeſt, and that according 
4 to the Law of Nations.“ Nor need I anſwer the Argument brought from the Procedure 
againſt the heroick Vallace and others, for theſe Inſtances ſhew rather an exceſſive Reſent- 


ment upon preſent Hoſtilities, than the Juſtice. of thoſe, who, againſt the Law of Nations, 


proceeded to murder ſuch as were indeed Priſoners of War, fighting for their own native 


ing and Country: And even the Eng/;ſþ of that Age, by entring into Truces, ranſoming 


| of Priſoners, and doing all other Things (which are only allowable in a juſt War) may con; 


vince all Mankind, that in this and the like Inſtances they ſuccumbed to the Bitterneſs o 


| their preſent Paſſion, 


I mult here alſo crave Leave to aſſert, that tho' Vaſlals are not to be treated as Aliens, 


| yet we find very frequently in Hiſtory, that whole Nations have been naturalized, and have 
had all the Privileges of Subjects communicated to them without being Vaſſals or Subjects. 
And thus the Pelopide were naturalized Per/rans, by Artaxerxes King of the Perſiant, and 
allowed to enjoy all their Privileges, in remuneration of the great Services done hy them to 


the 54 K 5 as Plutarch obſerves in the Life ot Pelopidas,” And thus the Atbeniant commu- 
nicated their Privileges to the Rhogians, and the Latins to the Romans, as Livius obſerves Lib. 
25, And it is very clear, that the like was done by the Engliſb to us, by a Statute of St. 
Eduard, which is yet extant in a Book called Xga0v0uu's, publiſhed by William Lambert, anno 


1568. and ratified by the Conqueror, amongſt the good Laws of that Prince, as Holinſhed ob- 


ſerves. Amongſt others whoare to be reputed of the ſame Nation with the Engliſh, we tind the 
Scots mentioned in the Statute, for which two Reaſons are given in it, quia amnes ferme Scoti 
froceres ex Anglis conjuges ceper unt, & ipſi rurſus ex Scotis, & fic facti Fon duo in carne una, 


that is to Tay, becauſe molt of all the Scotiſh Mobility did take Wives of Engliſh Extraction, i 
„„ / os + 


Tur ſecond Reaſon added in that Statute, is, quia mul ( in unum contra Datos & Nor- 
vegos @trocifſeme pugnaverunt. And it is very well known to ſuch as underſtand Hiftory, 


that until theſe late and unhappy Wars, occafioned by the Shires of Northumberland, Hie. 


morlaud, and Cumberland, the Scots aſſiſted the Engliſh in all their Wars, eſpecially, 
@ that Statute ſays, againſt the Danes and Norvegians, by whom they were called by thoſe +. 


| Invaders to ſhare in the Victory; but they refuſed the Offer, and fonght near 200 Years 


againft theſe Uſurpers: In which Wars they are ſaid to have loſt two Kings, with 100009 
Men; all which the Scots might have prevented, by ſuffering the Danes to paſs peaceably to 
England throngh their Territories. And it is obſervable in the Hiſtories of both Nations, 


that the Danes were never expulſed from England, till they were firſt beat in Scotland; till 


turn of which Affiſtance, we got from England this Privilege, in the ſame Manner that Lewis | 
MI. communicated to us a general Naturalization in France, with all the Privileges-compe= 


ed to aſſociate with it, to ſecure 


at laſt they were forced to ſwear that nay ſhould never return into this Ifle: And in re- 
a 


Hur ſelves againſt the Invaſions of our old Friends. 
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rius cum illa et umaſirmabant,co quod fuerit princeps liberats abſoluta, in quam ſoli ur Dei 
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The Debates betuixt the K 


Empire, gratted therein a#o 1542, yet others think him, upon that account, the leſs 
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CHAP. IV. 


ings of Poland, Sweden, Denmar 
3 HE King of Sweden pretends to Precedency from the other two, And Molden in lit 
Treatiſe of Mobility, cap. 9. num. 107. leaves the Precedency betwixt Swedey and 

| Denmark to be dubious : And though ſome prefer the Dane as a Member of the 


rable, becauſe he is thereby in a Manner no tree and ſovereign Prince. Peter King o 95 


_ mark having really become Vallal to Fredericus firſt Emperor, Otto. Fris, Lib. 1. 4. 21. But 
14 


Pontanus relates, that the Emperor did upon this account give him the right nd, and 


thereby preferred him to Sweden. I find alſo in the Council of Baſ, that Ravallyr Arche 
biſhop of T %, did claim Precedency to his Mafter the King of Sweden, from all the Chr. 


ſtian Princes, he being the true Succeſſor of the Gothiſb Kings, who exatted Tribute eren 
from the Emperors and Kings of France. Both Denmark and Sweden claim the Precedeney 
from the King of Poland, as an elective and limited Monarch: And in the Ceremonial of Ro- 
Poland is placed after the other Two ; and it is undeniable, that Sig//mund King of Sweden, he. 
ny King ot Poland, he did in all his Papers prefer always the Title of Sweden to that 
of Poland 2 ee my 
Tun King of Poland has debated for Precedency with the King of 4 anno 1551, but 
at Rome, Pope Falius II. preferred Portugal: And yet the Debate was renewed under Chir, 
V. in whoſe Reign both their Ambaſſadors meeting in his Court at Church, and the Ambad. 
ſador of Portugal an poſſeit the firſt Place, the other made a Sign, as if he would hare 
ſpoken in private with him, at which the Portigal roſe, whereupon the Polonian tun in to 
hivSont, Horrowar ae Nge3. L103. ch d nn 
Tx + King of Hungery conteſts for Precedency with the King of Poland, But in the lu- 


terview betwixt Maximilian the Emperor, Sigi/mund King of Poland, Uladiflaus King of Hur 


gary, and Lodovick og ol Bohemia, anno 1515, the King of Poland was preferred to walk 
on the Emperor's right Hand: But this Controverſy being renewed at the Council of Trey, 
they, as all other Kings, were ordained to take Place, not according to their Dignities, but 


according to the Date of the Production of their Commiſſions in the Council, 


Tus King of Hungary argues for the Precedency from the King of Bohemia, becauſe 


amonſt the Emperors Titles, Hungary is ſet down before Bohemia? But Bohemia oppotes 


the golden Bull of Charl.s IV. Emperor, wherein it is ordained, that in all Acts which con- 
cern the Empire, Bohemia ſhall precede all other Kings: So that it ſeems, that the King of 
Hungary ought to precede in all Things not relating to the Empire; but that Bohemia is 
to precede in all that relates thereto, TRL If . 
'KERE are other Sovercigns who are not crowned Heads, ſuch as Savoy, Mantua, N. 
rence, Ferrara, Purma, Venice, who debate alſo their reſpective eee this Manner. 
Tau Duke of Savoy is by Pixs V. declared to be the firſt Prince of Ita), and in the Chap- 


- 


pels of France, Venice, &c. gets the firſt Stall, and as King of Cyprus pretends to be ranked 


amongſt the crowned Heads: But it may be admired why the Duke of Savoy takes the Ti 
tle of Royal Highneſs; for if he be King ot Cyprus, he ought to have the Title of MAGN 
and if he be not King, Royal Highneſs is not due to him. And the Duke of Mantua did 


_ _contend with him, though his Competition was not ſuſtained, vid. C, pag.'5 11. And though 


the Title of Eminency was beſtowed upon the Dutcheſs of Mantua, by Ferdinand II. yet that 
was a Compliment beſtowed by the Emperor, rather with Reſpect to her Sex, and het Re- 
lation to the imperial Famlly, than to the true Dignity due to her as Dutcheſs of Maw 


vid. Limneum, jur. pub. Lib. 5. cap, 14. 


Tus Duke of Florence was ill preferred to the Duke of Ferrara, by Charles V. And 

es, that Florence was acknowledged to be firſt, by tho 
Emperor, by Rome, and by France e But yet Paul III. confidering that the Dutchy of Fi 
rence Was only erected anno 1531. whereas the Family of Efe were raiſed to be Dukes h 


Paul III. 1452. and were declared Dukes ot Ferrara by the Emperor, 1454. did therefote 
prefer Ferrara to Florence. Ts Ek. | 55 


bert Duke of Savoy, during the 


VW Precedency. eee 


CHAP, V. 
5 3 1 Precedencies among 7 Commonwealths, 


T cannot be denied, but that Kings and crowned Heads have the Precedency from Com-, 
I monwealths, though they contend, that they being the freeſt of all Men, are the nobleſt 
L and being in Effect a Country of Kings, ought to be preferred to any one King, eſpe- 
_ cially fince their Government is older than that of Kings, Men having drawn themſelves in- 
to Societies, before they either ſubmitted to Kings who aſſumed that Government by Force, 
or elected Kings, becauſe they could not agree amongft themſelves 3 
Turn are ſome Commonwealths who claim Precedency, as having Right to Kingdoms: 
And thus Venice claimed the ſame . 5 645g] with crowned Heads in the Popedom ot Up. 
_ and Innocent V. becauſe they had Right to the Kingdom of Corſica; but this was 
n g 5 - | | | , | | | ; 
| Genoa contended with Venice for Precedency at the Coronation of the King of Cru, 
1373. but that King preferred Venice : And to extinguiſh theſe Differences amongſt the Com- 
monwealths of Italy, Venice is, by Opinion of all Lawiers, preferred to all the Commonwealthis 
of Italy, Calefat. 4 equeſti dignit. num. 124. Cruſe de praced. pag. $36 
Genoa and Sienna did alſo contend, anno 1530, at the Coronation of Charles V. but the 
Debate was not then decided: And yet Cru. pag. 5465. prefers Genoa, 1 
Tus States General contend with Venice and al 
more powerful, and being a Society of Commonwealths: They pretend alſo to Precedency 
from all the Princes of the Empire, as being more independent than they, and being equal to 
Kings; whereas theſe Princes are but Subjects, which is delicately debated by Be/old, d e 
| $reced. cap. 2. But yet the preſent Emperor has preferred the Electors to all Ambaſſadors of 
mmonwealths, by an expreſs Ordinance, related in C/. pag: 545, And now Holland, as 
| having a Kindneſs for the Empire, treats the Ambaſſadors of the EleQors, as thoſe ſent by 
crowned Heads; and in return of that Kindneſs, the Electors treat ſuch as are ſent from 


* 


Holland, with the ſame Reſpect, Memor. Ambaſſad. pag. 523... 
Or old the Duke of Savoy did ee the Commonwealth of Venice: But Zmmanuel Phil. 
ppreſſion he lay under from Charles V. put himſelf under 
the Protection of Venice, and became a Son of St, Mark; and thereafter, as the Father be- 
hoved to precede the Son, the Dukes of Savoy yielded to Venice. And as that Duke pretends 
Right to the Crown of Cyprus, by the Marriage of Aune of Cypruc,and the Donation of Char- 
lotte of Cyprus, ſo Venice pretends Right tothe ſame Crown by the Donation of Katharine Cor + 
nora, Widow to Fames King of Cyprus, The Difference is now thus ſettled, that Venice 
ſhall treat the Ambaſſidors of Savoy, as they do theſe of Kings, with the Title of Excellency, 
and Savoy ſhall allow Venice the Precedency, Memor. Ambaſſad. pag. 347. | 
 Mazariz treated the Ambaſſadors of the Commonwealth of England, as thoſe ſent from 
Kings, Mem. Ambaſſad. pag. 334. e 1 I 
Tu Cantons of Stwizerland were even of late a Part of the Empire: But by the Treaty be- 
twixt the Empire and the King of Sweden, 1648. they are declared free States, & in prſyſi:ne 
ſeu quaſi poſſeſſione libertatit, W exemptionis ab imperio; and now their Ambaſladors or En- 
voys take Place after the Venetian, and States General, And albeit Molden de flat. nobil. thinks, 
that if they were called to fit with the States of the Empire upon any extraordinary Occafion, 
they were not to be preferred to the Princes of the Empire, and much leſs to the EleQors ; 
for licet jura principum habent paſſive & materialiter principes tamen non ſunt formaliter s 4. 
dive; yet other Lawiers prefer them to all the other States and Princes of the Empire, ex- 
| cept the EleQtors, Cru/. pag. 356. The French King treats them with the Title of Magnifiques 
S&1gneurs, And though their Deputies could not prevail with the French King, anno 1502 and 
_ 1603, to be covered when he received them; yet I conceive, that now they will be received 
a the Ambaſſadors of Holland or Venice, who are covered at their Reception, ſince, anno 
i the 775 ee to be a ved ma. - , A 2: Dt 
_ Txx Griſon Ambaſſadors were received auno 1627. as the Miniſters ſent by the Pri 
the Empire, and with the ſame Honours, | 2 by yd 
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other Commonwealths, as being the 
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Of the Precedency of the Eleffors and the Princes of . the © 


& MONGST the 7 art of the Empire the EleQors are ftill preferred; which eſe. 

|  Qtoral College \ o' ſaid to be founded by the Emperor Otho III. and Pope Grepo: 
| 1 V. anno 997) yet it is more probable, that the ſaid Conſtitution aroſe from he 
great Difficulties under which the Empire was ſunk after the Death of Frederick II. 
- Amoncsr the EleQors, the Ecelgſiaſticks are preferred to the E. 
Tux ecclefiaſtical EleQors are, the Archbiſhop of Mentz, Cullen and Treves, "Whoſe. * 
Precedency amongſt themſelves was firſt determined by Charles IV. So as that the Biſhop 


* 
* 


8 5 * "TM 


of Treves was to fit juſt over againſt the Emperor; the Biſhop of Mente was to take i 


Place in all his own Dioceſe, and in all Germany : Whereas the Archbiſhop of Cullen, was 
to take Place in all his own Dioceſe, and in Italy and Fance. And of old in the Election f 
the Emperor, the Biſhop of Mentz was preferred as Archchancellor of Germany, the 
Archbiſhop of Treves as Archchancellor of France, and the Archbiſhop of Culler as Arch“ 
chancellor of Italy; which Order was confirmed by Frederick I. anno "gk ? % +, eee 
| Taz ſecular Electors are ranked thus, by the golden Bull of Carles I 2401 
Tu Duke of Saxony carries the Sword immediately in all Proceſſions before the Empe:- 
ror, the Count Palatine the imperial Apple, walking on the Emperor's right Hand, be 
Marquis of Brandenburg the Sceptre, on the left Hand; and the King of Bobemia was to 
follow him immediately: But when they fit at any Solemnity, by the ſame Bull the King k 
Bohemia (being a crowned Head) was to fit firſt upon the Emperor's right Hand, after be 
© King of the Romans, and the Archbiſhops of Mentz and Cullen; andupon the left, after tin 
" ecclefiaſtick Electors, the Duke of Saxony had the firſt Place, and the Marquis of Bras. 
dt nburg the ſecond. But yet I find Beutherns and other German Lawiers, contend from old 
Manuſcripts, that at firſt Brandenburg had the Precedency from the Electors Palatine and Saxony, * 
Tur Duke of Bavaria did of old contend with the Duke of Saxony, anno 1521. and theie 
\ - Debates continued by Proteſtations for many Years; and with the Ele&or Palatine till the 
Emperor Lewis IV. ordained the Palatine and Bavaria to precede one another alternately, | 
tho), fince the late Wars of Germany, the EleQor Palatine having uſurped the Crown of ., 
yemia, the Duke of Bavaria was made the firſt Eleor in his Place, the Elector Palatine" - 
being now the laſt of the Electors. EE SUIT” $930 442A CPS £5.10 WM 
Ix is alſo obſervable, that if any of the EleQors themſelves be preſent, they are preterred 
to the Ambaſſadors and Repreſentatives of all the abſent Electors; as was decided a.. 
1654. excepting only the Ambaſſadors of Auſtria; and the Ambaſſadors of foreign Kings 
{were ſtill allowed to take Place from all the Electors except the King of Bohemia, in all te 
Solemnities of the Empire. But the Ambaſſadors of Commonwealths having claimed be 
. . . mperor Leopold has decerned againſt them in fa vours of the EleQory, | 
raf. lib 4. c. 4. POT, > %%% Oftly 294601 519 FOR 
Tur eldelt bone of the Electors precede all the other Princes of the Empire. 
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Of the Precedency of Churebme. 


Need net debate the Differences that have fallen in amongſt the Patriarchs of Rome, 2 7 

Fantinople, Antioch, Alexandria and Feruſalem ; thoſe of Rome and Conflantinople has: 
ing claimed Precedency, becauſe their See were the Seats of the Roman and Gres 
Empires; thoſe of Kt ray claiming Preference, becauſe the chief Prieſthood was once et 7 
tled there; thoſe of Antioch claiming Precedency, becauſe Antioch was the firſt Seat of Cu 
ſtianity, as is clear by the 11 Chapter of the 405 ; and thoſe of Alexandria pretending that 4 
they were equal to the Reman Patriarch at leaſt, becauſe Alexandria was the chief 


0 of 
tie Eaſt before the building of Conſtantinople, and the Church thereof being by Eu | 
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Of the Precedency of the Eleflors and the Princes 


Marquis of Brandenburg the Sceptre, on the left Hand; and the King of Bohemia was to 
follow him immediately: But when they fit at any Solemnity, by the ſame:Bull the King f 
on the Emperor's right Hand, after the 
© King of the Romans, and the Archbiſhops of Mentæ and Cullen; andupon the left, after the 
eccleſiaſticx Electors, the Duke of Saxony had the firſt Place, and the Marquis of Bran 
*denburg the ſecond. But yet I find Beutherus and other German Lawiers,contend from old . 
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Coral College (tho? ſaid to be founded by the Emperor Ortho III. and Pope Grepo. 
1 V. anno 997) yet it is more probable, that the ſaid Conſtitution aroſe from he 


2 g MONGST the Princes of the Empire the EleQors are ſtill preferred; which ele- 
great Difficulties under which the Empire was ſunk after the Death of Frederick E 


Auonesr the Electors, the Ecclgſiaſtickt are preferred to the Laickt. 


Precedency * i themſelves was firſt determined by Charles IV. So as that the Biſhop 
of Treves was to fit 


Tux ſecular Eſectors are ranked thus, by the golden Bull of Charles IV. 


a> 


Bohemia (being a crowned Head) was to fit firſt up 


Manuſcripts, that at firſt Brandenburg had the Precedency from the EleQorsPalatine and Saxony. 


Tus Duke of Bavaria did of old contend with the Duke of Saxony, anno 1521. and their 
Debates continued by Proteſtations for many Years; and with the Elector Palatine till the 
Emperor Lewss IV. ordained the Talatine and Bavaria to precede one another alternately, 


tho), fince the late Wars of Germany, the EleQor Palatine having uſurped the Crown of Bo- 


-hemia, the Duke of Bavaria was made the firſt Elector in his Place, the Elector Palatine | 


being now the laſt of the EleQors. 


[Tis de odſervadle, that if ny of te Fletors themſelves be preſent they are Ert 
.to the Ambaſſadors and Repreſentatives of all the abſent Electors; as was decided anno 


1654. excepting only the Ambaſſadors of Auſtria; and the Ambaſſadors of foreign Kings 
{were ſtill allowed to take Place from all the EleQors except the King of Bohemia, in all the 
Solemnities of the Empire. ' But the Ambafſadors of Commonwealths having claimed the 
. vin * Eapesör. Bals has decerned againſt them in favours of the Electors, 
N N W IL Ts 1 r ig eur 2ST BOT] 
Tu x eldeſt * of the Electors precede all the other Princes of the Empire. 
Tu Archdukes of Auſtria have the firſt Seat next to the Elector s. 
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Of the Precedency of Churebme. 
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fantinople, Antioch, Alexandria and Feruſalem; thoſe of Rome and Conſtant inople hav- 
ing claimed Precedency, becauſe their See were the Seats of the Roman and oney 
Empires; thoſe of 9 claiming Preference, becauſe the chief Prieſthood was once ſet- 
tled there; thoſe of Antioch claiming Precedency, becauſe Antioch was the firſt Seat of Chri 


ſtianity, as is clear by the 11 Chapter of the Ad; and thoſe of Alexandria pretendingria 
they were equal to the Reman Patriarch at leaſt, becauſe Alexandria was the chief Zuſe 


the Eaſt before the building of Confantinople, and the Church thereof being by tw ; 
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Tux eccleſiaſtical Electors are, the Archbiſhop of Mentæ, Cullen and Tyevet Wie 0 
. juſt over againſt the Emperor; the Biſhop of Mente was to take 

Place in all his own Dioceſe, and in all Germany : Whereas the Archbiſhop of Cullen, was . 
to take Place in all his own Dioceſe, and in 1raly and Fance. And of old in the Election fg 

the Emperor, the Biſhop of Mentz was preferred as Archchancellor of ' Germany, the 

Archbiſhop of Treves as Archchancellor of France, and the Archbiſhop of . Cullen as Arch- 
chancellor of Italy; which Order was confirmed by Frederick I. anno 1188. 
| 1 2 8 1 
TI Duke of Saxony carries the Sword immediately in all Proceſſions before the Empes 
ror, the Count Palatine the imperial Apple, walking on the Emperor's right Hand, the 
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far d'd Precedency invade even Religion, and raiſe Emulation amon 
to be the greateſt Patterns of Humility. 5 | $ ngit thoſe who pretended 


Tus Roman Patriarch was by Phocas the Emperor raiſed above all the reſt, in the Year 


it cannot be denied, but even before that Time the Biſhops of Rome had the firſt Seat i 
all Councils, as is clear by 7ufinian's Novell, 131. cap. 2. "And in the Council of Nice, * 
drian Biſhop of Rome had Tporoxalefun: But the Tpocuolæ or the Power of preceeding did 


it be pretended, that Confantine the Great did, from Chriſtian 


umility, prefer the Succeſs 


have led the Pope's Bridle; and in the famous Ceremonial of Rome, Fol, 21. the 


acquieſced in by P and Emperors, And though the Legates be Repreſentatives of the 


Po yet Thuas tells us, Lib. $% that the learned Bri onius, Prefident of the Parliament 8 
ope's Legate to precede him. And at the Coronation o 


of Paris, would not ſuffer the 


Charles V. the Pope's Legate was denied the Precedency from the Ele l 
Tux Cardinals have debated for Precedency with the Patriarchs, tho b tl 


rap. 2- Jaſtinian places Patriarchs next to the Pope. And Panormit. in cap. antiqua X de 


Ben of Sextus hint us, that Pope hath raiſed the 
ad if Kings be preſent at Table, or other Solemnities with Cardinals, it 


King, de is to fit after the firſt Cardinal Biſhop, and if there be more K 


holds amongſt Popi 


$87, and the other Ambaſſadors of Proteſtant Princes never yielded Precedency + . 
nals, till” Lockhart Ambaſſador for Cromwel yielded it to Cardinal Wee 8 28 


jews yet the Count of Soiſſon refuſed it. 
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ame going to 


a Letter, anno 1625. that before King * 1 
d did take Place from the Archbiſho 1 ; 12 now the Aide me 


ſes of Hot 
ſom all Dukes and Marquiſſes in Imitation of Ry land. And 
ace from. 
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Ed The Biſhops of England precede thus, 
1 Archbihopsof( Gntriny | 


© | London, © I Peterborosgb, 

e I Carli, 
2 | ho Wincheſter, N. RE: g Po Warcefter, 
hope of J St. Davids, Biſhope of Rochefter, 
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I. 11. ſaid to be xog/Oyy d rasa tuxanoudiv. Vid. Salmaſ. de primat. pap. cap. 12. Thus : 
"606, fince which Time they have raiſed themſelves 4 > hay Degrees to the Papacy, tho? 
e 


[fill belong to the Emperors, as hath been fully cleared by 11 and others. Aud the? | 


fr of St. Peter, as Vicar of JESUS CHRIST, to himſelf; and that in the Canon Law. PC, 
Confantinur Ty. Dip. 96, the Emperor Conflantine is brought in acknowledging him! fo x 
7 e Emperor 
allowed no higher Place than the Pope's Footſtool; yer Frederick I. Em 
tentiouſly debate this Precedency with Hartan IV, fince which Time it hath bee”? Lea: | 


y the Novella I 32. N 


privileg.. © exceff. pralat, prefers the Patriarchs to the Cardinals ; and now by the Conceſ- 
Cardinals to an eq ual Degree with Kings, 5 
SAC 3 J 
widh the Cardinals, firſt a Cardinal and then a King : But though this Bold ame t Pane 
Princes, yer the Author of Les Memoirs des Lmbaſſadeurs does obſerve. that Leiceſter, ih 


de that though the Prince of Condy yielded the Precedency to Cardinal Ricks 


7 a 2 ++ 
acned. 22x 1654, the Archbiſhop of St. Audrewor is to take Place fron? 4 C ess. 
e #89 1654, Arc p ot St. Andreu is to take P 
_ ls to. be limited, as not to exclude the King's Children, and Brothers, as A —— . 
re fatto tne Archbiſhops of St. Andrews cede to the Chancellor fince the Letter. ? | 
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« 7 OBILITY is. divided with us, as in England, into nobiles majores & mimores, the 
greater and the leſſer Nobility. Under the greater are comprehended all ſuch as are 
ab of Parliament, under he efſer are comprehended Knights and Gentlemen ; 
and though all theſe be not Peers of Parliament, yet they are all Peers to one another: And 
u Caan nay be offered to a. Duke's Daughter whoſe Ward and Marriage falls to 
the King, as has been often decided, nor can that Match be refuſed upon the account of 


ob Inequality And cn ma been found, that though Noblemen muſt be judged by their Peers, yet 


landed Gentlemen may paſs upon their Aſſize, and a Nobleman is obliged to accept of a 
Challenge from a Gentleman as his Peer, where Duels are lawful, Under the Word Baro 
all our Nobility are comprehended, as is clear by the 81 4&, Pari, 14. Famer II. And the In- 
ſcription of the firſt Parliament of King James V. where the Parliament is ſaid to be holden 

er regis & reg? tutorem una cum prælatit, baronibus & burgorum dere oper z albeit he 
Parlament of Robert I. was cum epiſcopis, abbatibus, prioribus, comitibus, baronibus, is 
aliis magnatibus, which ſhews, that there were other magnates infra barones.... It may be 
-  donbted, whether the younger Sons of Dukes, Marquiſſes, Cc. are to be ranked inter nobi- 
lies majores, ſince they fit not in Parliament, or inter nobiles minores, ſince they are deſigned 

Lords, and take Place from many ofthe nobiles majores.. mn. 


4 = 


T nx Sons of the Kings of France were all Kings and Soyereigns in the firſt; two Races, 
| becauſe, according to the old German Cuſtom, the Feu and Honours were divided equallys- 
mongſt the Sons, as now all the Sons of a Duke are Dukes there, Sc. But thereafter all the 
other. Children, except the. eldeſt, got only Place n according to their Offices 
or Dignities, until Philip de Palos ſucceededas Prince of the Blood in a remote Degree: 
5 After which, the French thought fit to give Precedency to thoſe who might one Day be 
their King; and ſo all the Princes of the Blood got Precedency from all Subjects. 
Wir us the King's Children, Uncles, and Nephews, only had Precedency from all Sub- 
„ jects, and in Scotland no remoter Degree precede as Princes of the Blood; for the Families 
Of Hamilton, King horn, Fintry and others, are deſcended from our Kings by lawful Marr - 
ages, but had no Precedency upon that account. FC 
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„Tus firſt Place next to the King, is due to the Prince of Scotland amongſt us, who is 


” x 


FS is likewiſe-Duke of Roth/ay, as the ſecond Son is Earl of Rg. that being an Appanage inſeps 


rable from him by AG of Parliament : But at preſent his Royal Highneſs is with us Duke 
of Allan), as he is Duke of Jork in Englands. 5 


Rar Ir has been doubted, whether the _ Son, Uncle, Nephew, Sc. have the Preceden- 

| cy trom the King's Officers in the actual Exerciſe of their Office, as at Coronations, riding of 

| Pantiambbes) in Which it is the Conſtable's Privilege to ride upon the King's right Hand, 

and the Miriſhal's on His left, in his Return from the Parliament Houſe: The Reaſon f 
which Difficulty is, becauſe theſe are Acts which follow the Office, and not Blood, and the 

Nature of the Action requires that they ſhould be poſted where they may be moſt ſervice- 

| le. 1 find likewiſe, that this hath been debated in France, whereupon, anno 1576, Henry 

III. emitted an Ordinance in favours of the Princes of the Blood. And with us, his Royal 

Highneſs the Duke of Tork, at his Majeſty's Coronation, preceded all the Officers. 

Axons v the Princes of the Blood, the laſt deſcended from the Royal Family, has fiil 
Precedency . but though this hold in the Branches, yet the eldeſt of the ſame 

Branch will precede all of that Branch, and thus the Prince Palatin's Grand - child would ſuc - 
ceed to the Crown before Prince Rupert his Brother, though Prince Raert be ſeveral De- 
Ind, that of old all Churchmen were ranked together, and were firſt ranked before al 
Laicks. And thus the Parliament of King Robert I. was Hhabito ſoleuni fraktatu cum epi 

Dil, Abbatiburs prioribur, comitibuss and even before the King's Sons, Brothers or Nephews. 

Thus King Robert I. gtants a Charter to the Abhacy of Aberbrothocſ, confirming a Ratifics 

tion made to them by Lundie, wherein the Witneſſes are, reverendis Walters & Gilber- 

to epiſcopir, Wes. Dayide duce de Rothſay, cemite de Carrick, cariſimo neftro fil! 

mogenito, Roberta ace de Albania, comite Fifz & fratre noſtro : And even the Ab 

bots and Priors were ranked before them, and when any of them were Officers of 

„ State, they were named according to their Ecclefiaſtick Preferments. Thus Jacobo Kundi 

| .. Andrez epi/copo, Galvino Archiepiſcopo Glaſcuenſi cancellario naſtro: And in the Seffion 

when it conſiſted of half Churchmen, half Lajcks, the Churchmen ſat on the Chancellor® 

Fight Hand, and voted firſt, But it does not follow from theſe Inſtances, that therefore o 
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old any Churchman did take Place from the King's Son, no more than that a Biſhop took hen 
Place of an Earl, becauſe he was named before eee ET RE 
Fus Archbiſhop. of St. Andrews, was by a ſpecial Letter, anno 1626, and renewed in 74. 
#uary 1664. declared to have the Precedency from the Chancellor, and all his Majeſty's Sub- | 
jects. In Time of Popery he was legatus natus, and both then and now he is #orivs Scotie 


;nas ;, but though by this Letrer he is ordained to take the Place of all Subjects, yet I think 

would not give him Place from the King's Sons, Uncies, and Nephews, though they be 
lxewiſe Subjects, ſince the Word Subjects mult be here interpreted according to the Cuſtom of 
Nations, by which theſe near Relations of Princes are preferred to all other Subjects. The 
Nobility ot Scotland were either declared ſuch by feudal EreQions, their Lands be ing erect- 
: by the King Shs p utchy, Earldom, &c. which did of it ſelf make him a Duke or Earl, 

in whoſe favours the Lands were ſo erected; or elle they got Patents of Honour, declaring © 
them Dukes, Earls, Cc. And this is a much later Way, none being nobilitated by Patents as. 
mongſt us before King Janet l. N fl e . 


Tus third Way of nobilitating with us, is by Creation and ſolemn Inveſtiture; the whole 


Form whereof will, in all its Ceremonies, be beſt known by the following Narration. 


* 
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EW Marquis of Huntley, Tueſday the 17 of April, 1599. 


: 
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was wont to be done, being richly hung with Tapettry, five Stages or Degrees of Tim 
der were erected, one for his Majeſty on the welt Side, whereon his Majeſty's Chair of 
State was ſet under the Pale of Honour, one for the Dukes, one for the Earls, one for the 
Lords, and one for the Knights: There was alſo before the Throne a. Table covered with 
Cloth of Gold, whereon was laid the Sword, Sceptre, and Crown, the Noblemen attending 
the Ceremony in their reſpettive Seats in theis * and his Majeſty in his Robe oral, 
being placed in his Chair, the Queen fitting by; the Hon King of Arms, and Maſter ot Ces 
- xemonies, with the Heralds and Purſevants in their Coats, and Trumpets ſounding, brought 
in before his Majeſty th e two Noblemen, vis. the Earls of Arran and Huniley, the firſt 
conveyed by the Duke of Lennox and Earl of Mar, the ſecond by the Chancellor and Earl 
of Cat hugſi. Thereafter the Lyon asked his Majelty, if his Majeſty would be pleaſed to pro- 
| mote theſe Noblemen to further Honours, His Majeſty anſwered, Yes. Then the Lyon, Ma- 
ter of Ceremonies, with Heralds, Purſevants, and Fr eG, conveyed them into the green 
Councikctamber, where they were diveſted of their comital Robes, and veſted in the Has 
bit of a Marquis,.and fo were again conveyed to his Majeſty's Preſence. thus; > 
Tu ordinary Macers that attend the Chancellor and Seffion making Place. 
Mer EA / ae we 4 "1 | 
Trunurzrs ſounding with the Noblemens Colours at their Trumpets 


N-his Majeſty's great Chamber in the Abbay of Holy rob. houſe, where the like Ceremony 
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Fou x Gentlemen for each of the Perſons to be created, bearing their Honours, vis, for 


ed by the forenamed Noblemen, in their reſpeQive Robes; aud 
Crowns pn tdeir Heads. - +. | | C -; a2 
Comrxce before the Ki "they, \ uß by the 
"Maſter of Ceremonies ſome Steps, and fitting down on their Knees on velvet Cuſhions, the: 


es Fogr Marquis of Hentle, „ 
amed forth of the W BOY by the Heralds and Purſevants with Sound? of 


** „„ 


[ 


* . . . 
— — 
\ * 


s Sir GronGe M 


5 4 Q . 
* 1 * 1 * 
. 

og y 4 

* 
*% . bas 
[ 89 8 
" o = 


4 

4. w 

5 3 
4 NM 


4 
1 
,L 
en 


don the right Shoulder, and Sir offered the Spur, the Zyos firſt proclaiming 


4ekznz Iz WORKS. Vol. II. 


' Tax Lyou defired his Majeſty to honour the Gentlemen who. bare the Honours, with 


me Honour of Knighthood. His Majelty conſented. The Loon cauſed them fit down 


their Knees at the Foot of all the Stage, and after he had made an Exhortation to + = 
and received all their Oaths, they holding gre Hands and promiting to obey al den | 


junctions, the Lyon preſented the Sword to 


s Majeſty, who firuck each of them therewiq, 
their Stiles 


and after the Heralds and Purſevants at the Windows with Sound of Trumpet. 


I find this Difference in the Creation of many Earls from what is here ſet down, that 


the four Gentlemen bare the Honours thus, the iq che Pennon, the ſecond the Standard, 


the third Sword and Belt, the fourth the Crown, and g, the Lyon bare the Parent in 3 
velvet Bag; and that the Lyon offered firff to his 
ing it back, pur it on the Perſon nobilitated. 
As alſo wh 


Majeſty the Sword and Belt, and teceiy. 


| en the King was not preſent, and after his goingto England, the Ceremony wy 
performed by his Majeſty's High Commithoner, if there was one at the Time; or otherwiſe 


a Writ was directed to the Lord Chancellor appointing him Commiſſioner for that Creation; 


* 


and then the firſt Thing that was done after the Ferſon to be created was brought in, the 
Lyon gave the Patent to the Commiſſioner, who gave it to the Regiſter, or Clerk of Council 


ts be read. And I obſerve this in all our old Creations, that if the Perſon to be dignified 


was a Lord formerly, de was conveyed in by two Lords, and the Ceremony of the new Cre. 


ation being over, was conveyed to. bis Place by two of that Legree to which he was ad · 


_-__ Taz Exgliſb Nobility are ſometimes created by being called in a Writ to Parliament, un. 
der the Defignations of Earls, Viſcounts, Cc. which Way is unknown to us in Scotland, tho 


the King may introduce it at his Pleaſure. 


The Precedency | emongft Subject is thus eflabliſhed i both Kingdoms. 7 5 | 
Dukes of the Blood royal. Fark eldeſt Sons” og 1 
Other Dukes according to their Creation. Marquiſſes younger Sons. 
The eldeſt Sons of Dukes of the Blood royal. | Barons, whom we call Lord, 


 _ Marquifes according to their Creatioi. Viſcounts eldeſt Sons, 
Dukes eldeſt Sons. - © | "Eark younger Suns. 
Earls according to their Creation. © Baront eldeft Sonn. 
_ ' ” Marquilea ooett Sons, © ͤ oe IE 
Dukes younger Sow, © © © | Viſcounts younger So 
| Viſcounts according to their Creation. e. 
But the Offcers is England ore, by 48 of Portienext, Henry VIL thus ranked. = 
Lord Chancelloe. The Lord Prefident of the privy Cound, 
Lord Treaſuren. Ihe Lord priry Sell. 


— 


' Tus: four being of the Degree of a Baron, or above, ſhall fit in Parliament and all AG 


Tuts laſt fix, and the King's principal Secr 


ſemblies of Council, above Dukes not being of the Blood royal. 


The Lord Great-chamberlain. The Lord Admical of England. | 
The Lord High Conſtable of England. The Lord 8 Maſter or Steward of the Houſe, 
The Ear! Marſhal of England, + The Lord Chamberlain of the Houſhold, 


etary, take Place according to their preſent 


7 


State; fo that if they be Barons, they take Place above all Barons; if Eark, above all Earkz 


if Dukes, above all Dukes. 


By & Decree and Eſtabliſhment under the great Seal of Englend, Fame: L the following 


Perſons are thus ranked. kf 


— _ treaſurer of the Exchequer. The younger Sons of Viſcounts. 5 4 


The Maſter of the Wards and Liveries. The chief Baron of the 28 
the 


 glandand we agreeing in 


"I 


Enights of the Garter. Tzu Maſter of the Rehn... 
Knights of the Privy Council. The chief Juſtice of the common Pleas. 


The Lord Chancellor and Under- The other Judges and Barons of 


4 | 23 TY 
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The Chancellor of the Dutchy. The younger Sons of Barons. 


The chief Juſtice ofthe King's onets. ropes © roy ads e 
our Nobility differ nothing from what is here ſet down, Fs 
e Union of the two Kingdoms, and rg 
2 my | 

peo! 


Tus Precedency amon 
in all Points ſince tf elpec 
of King Charles I at which Tine he declared he would have it fo 
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Of Precedency. 3 


prevent Differences betwixt the Nobility of both Kingdoms, it was ordered, that all thoſe 
of the ſame Degree in England, ſhould in England take Place from all thoſe of the ſame De- 
gree in Scotland ; and all thoſe of the ſame Degree in Scotland, ſhould in Scotland take Place 
of the Engliſh, that is to ſay, all the Engliſb Dukes ſhould take Place in England, of all 
the Scots Dukes; and all the Scoriſh Dukes in Scotland, ſhould take Place of all the Engliſh 
Dukes, which was very juſt and ſuitable to the Laws of Nations. He 88 
Bur as to the ranking of our Officers, we differ much from England; for clearing wheres 
ol it is fit to know, that with us there were Officers of the Crown, and Officers of State. 
The Officers of the Crown were all deſigned of Scotland, as conflabularius Scotiæ, Cc. In 
King Malcolm II. his Parliament, the Offices then extant were, the Chancellor, the Juſtices 
general, the Chamberlain, the Stewart, the Conſtable and Mariſhal ; and they are thus rank- 
ed, and have their reſpective Fees. But by the Act 31. Parl. 11. James VI. the Offices 
of the Crown are declared to be, the Treaſurer, Secretary, the Collector, (which Office is 
now joyned with the Treaſurer's) the Juſtice-general, Juſtice-clerk, Advocate, Maſter of Res 
queſts; Clerk of Regiſter: And tho? theſe be called Officers of the Crown there, I conceive 
they differ not from the Officers of State; and theſe Words Officers of the Crown, and H= 
cer of State are now equipollent Terms, fo far that all the Officers of State are Officers of 
the Crown by this A&. But the high Chamberlain, Conſtable, Admiral and Mariſhal, are 
Officers of the Crown, but are not Officers of State; the Speciality of Officers of State being, 
that in all Acts or Meetings which concern the State, they fit as Lieber: by virtue of their 
Office, as in Parliaments, Coaventions, Sc. where the Chamberlain and Admiral come not as 


ſuch, nor the Conſtable and Mariſhal, if they were not Earls. 


Tux Officers of State have oft contended for Precedency amongſt themſelves; and there- 
fore King James did in Privy-council, upon the 17 of June, 1617. declare, that in that and 
all other Parliaments, none ſhould fit as Officers of State, ſave Eight, and tho? there ſhould 
de more of the ſaid Officers by Deputation, Diviſion, or otherwiſe, yet Eight only ſhould fit, 
which Eight he did thus rank by Act of Council, Treaſurer, Privy-feal, Secretary, Regiſter, 
Advocate, Juſtice-clerk, Treaſurer-depute, Maſter of Requeſts: And yet his Majeſty having 
appointed Sir Archibald Atchiſon to be ſecond Secretary, and he having contended that his + 
| Plice was to be next the principal Secretary, this was oppoſed by the Regifter and Ad- 
vocate, founding themſelves upon the ſaid Act of Council. It was anſwered thereto, that his 
Majeſty might, notwithſtanding of the ſaid Act, have as manySecretaries as he pleaſed, and by 
that his Majeſty was only limited to eight Officers of State in Parliament; but that notwith- 
ſtanding thereof, he might make Uſe ot any Eight he pleaſed, and accordingly he had made 
Uſe of the Chancellor, Collector and Comptroller, as Officers of State, in ſeveral Parliaments, 
notwithſtanding that they are none of the eight Officers mentioned in this Act: Likeas King 
James had appointed the Lord Chancellor, being a Nobleman, to fit amongſt the Noblemen, 
a not as Chancellor, or an Officer of State. The Council did remit this Debate to the 
a 5 5 = 
I find that upon the 20 of February 1623. the whole Matter of Precedency amongſt his 
— Majeſty's Officers and Counſellers is thus ftated: FT 


The Lord Chancellor. F Lord Regiſter. 


The Lord Treaſurer. 5 Lord Advocate. 
The Archbiſhop of St. Audrey. | Lord Juſtice-clerk. 
The Archbiſhop of Glaſgow. Lord Treaſurer-depute. 5 
The Earls and Viſcounts, according to their Ranks. The Lords of the Seſſion, accotditig td 
Biſhops according to their Ranks. their Admiffion; n:. 
Lord Privy Seal. | Barons and Gentlemen, being Counſek 
Lord Secretary. : lers, according to their Admifſion, 


_ It is obſervable from this Act, that Lords of the Seſſion have Precedency from Privy 
Counſellers in Scotland, otherwiſe any Conaſeller of an older Admiſſion would be prefer- 
red to them; and yet in England, Privy Counſellers are preferred to all the Judges, and 
even to the chief Juſtices: And with us I find no Privy Counſeller take Place as ſuch, from 
any Perſon whatſoever, which ſeems very ſtrange; for ſince the Judicature it ſelf is placed 
before the Seſſion, and that its Preſident hath Precedency from the Preſident of the Seſſion, 
that therefore its Judges ought to precede the Judges of the Seffion. 2. Tho' the Lords 
of Seſſion are Lords of Council and Seſſion, yet their being ſecret Counſellers, gives them 
 Agreater Nearneſs, and argues a greater Truſt; and in all Matters of Precedency, theſe are 
the chief Topicks for Precedency. 3. In Law, Counſellers are called by the Emperor, pars 
corporis noftrs, L. quiſquis, C. ad L. Jul. majeſt. and ſo to aſſault them was Treaſon, and 
is wich us. 4. In France this Queſtion betwixt the Members magni concilii, and the Sena- 
tors of the Parliament of Paris, is debated by Boerius,and he prefers the Counſellers, And 
un Sweden they have Place from all the Nobility, 5, The Lords of Privy Council have 
| 5 Uuuuun 3 more 
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more ſupereminent Power than the Lords of Seſſion, for they can ſtop the Procedure of 


ths Jullices, they can adjourn. the Seſſion, they can grant Precognitions, moderate Puniſh. 


| eldeſt Sons of Lord Barons. „ „ 8 . 
Mr us the eldeſt Sons of Lord Barons are deſigned Maſters, as the Maſter of Re,, &c. 
And of old the Uncles of Lords, after the Death of their elder Brother, tho? be leſt a Son, 


Seſſion, who have but a temporary Precedency, ſhould not e 5 AT, | 

Bor I f ank, take Mill the 
Place from the eldeſt Son of the next mediate, as the younger Sons of Dukes from the el. 
deſt Sons of Earls, and the younger Sons of Marquiſſe 


ments, c. Notwithſtanding of all which, ſuch Reſpect had our Kings to the Lords 

ie Lords of Parliament and t! M 8 

Ir has been contended by the younger Sons of Noblemen, that they ought to have pre- 

cedency from the Lords of Seſſion, becauſe, ſays the ſecond Son of an Earl, L have Pre- 
cedency. trom the eldeſt Son of a Lord, dg 

it is a certain Rule in Precedency, that it I 


ed allo the Lord of Seſſion. To which nothing can be. anſwered, ſave that the eldeit Son; 


of Peers, being preſumptive Peers, and ſach as will be Peers, it is fit that the Lords of 


* 


Bur I find, that tho' in Exgland the younger Sons of the preceeding 


” 


| th ſhment ; yet the eldeſt Sons of our Lords (Lord Ba- 
rons) refuſe to cede to the ſecond Sons of Earls, and it was ſo of old with us; and that 


Which may be given as a Reaſon for this, is, that it is unreaſonable, that they who are to 
be Peers, and to have a conſtant Title, ſhould cede to ſuch as have but a. temporary Ho- 


* - 


nour: But if this Reaſon were ſufficient, the younger Sons of Dukes ſhould not precede the 


were called Maſters, till the Nephew had a Son; for which I know no other Reaſon, but 


that becauſe. they wanted a Title they took this: For their Father being Lord, there was 


no Degree below to take, as the elder Sons of Earls took that of Lord. And 1 believe that 


thus the Word Maſſer was given in England to meaner hes 3 when there Name was. not 


known : For tho! the Word dominus was refuſed by 4uguſtus, as importing Slavery, which 


the Romans could not bear, rather than from a ſecret Impalie, as St. Auguſtine ſays, in re- 


ſpect our Saviour was then born, who was the true Maiter, ſince Sueton tells, that Tiberiul 
alſo refuſed this Title ; yet in Compliment, even then ſuch as were not known, were called 


domini, obvios ( lays Seneca) ji nomen non ſuccurrit, dominos ſalutamus, and thereafter with the 


Roman Slavery this Title grew, from being a Compliment, to be a Duty. And thus the 


5 


Grecian Emperor was called #v#:0;, and the eldeſt Son dc; and from this Title of Maſter 


came Maſhip amongſt us, which was given to all ſuch as had not a ſpecial Title, as Lord, 


Sir, Se. 


B y Act of Parliament likewiſe, 14 May, 1661. the Lord Preſident of the Seſſion is declar- 
ed to have Precedency from the Regiſter, Advocate, and Tresſurer-depute, and the Regiſter 
and Ad vocate are ordained by the fame Act to have Precedency from the Treaſurer-depute: 
But the Treaſurer-depate pretending that he is in effect Treafurer in the Treaſurer's Ab- 
ſence, and not the Treafurer-depute, and that the foreſaid Act of Parliament was in Abſence, 


he now pretends Precedency from both the Regiſter and Advocate, 
To the end the ſeveral Offices may be the better underſtood, it is 


Chancellor. is in effect the firſt Officer in the N ation, and is by his Office, and by a particu- 
lar Statute, Preſident in all- Courts, Ad 1. Parl. 1. Charles II. Which Act of Parliament was 
made, to declare, that he was Preſident of the Exchequer, as well as of other Courts, this 


having been pretended to by the Treaſurer : He hath his Title not from the Power of 


cancelling, as the old Gloſs ſays, that cance/larius eff qui habet officium ſeripta reſponſaque pritt | 


 Cipis inſpicere, & male /cripta cancellare; for it is not imaginable, that he would take. his Ti- 


calls him quęſtor legum, conditor 


tle from what he dettroys, and not from what he does; but from the cancelli and Bars with- 
in which the Judges did fit incloſed, &To Ty xi9Y/#Addy, as is clear by Caſſiodore, Lib. 11. epift, 
1. Thoſe cancellarii of old were in etfect the Clerks, and the Chancellor is ſo called now, 
becauſe he ſi ns all the publick Papers, and. appends the Seal, ideo quod ad cum univerſæ pu · 
blice referrentur gonſcriptiones, ipſeque eas annulo. regis five a firmaret . Smaq. Lib. I. 
regalis, conſilii particeps, juſtitiæ arbiter, Which N mes Icon- 


ceive are given to him, becaule, Novel. 114. divine juſſiones debent habere ſutſcriptionem glo- 


| rioffimi qu.eſtoris, and many of the Vo, are figned queftor begum: 


luario meo, Malcolmo comire de Fife, Llano ſenęſcallo Scotiæ, Sc. 


[ fiad that in the Laws of King Malcolm Kanmore, the Chancellor is placed before all the Of. | 


ficers, and ſometimes many of the conſiderable Earls are placed betwixt him and the reſt 
of the Ocßcers. Thus King Alexander grants a Charter, te/fibus Willielmo de Boſco cancel 


£56 
HOW . * . 
* * 
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4 


h 4 our | of Sef. 
ion, who diſtribute Juſtice equally to the People, that they ſtill preferred them to all we 
SBlubjects, except the Lords of Parliament and their eldeſt c | 


t he has Place from the Lords of Seſſion; and 
| | a precede you, I muſt precede him who precedes 
vou: And if an Earl's ſecond Son, and a Lord's eldeft Son, and a Lord of Seſſion did meet 
together, the Earl's ſecond Son could not precede the Lord's eldeſt Son, except he preced- 


s from the elder Sons of Viſcount, | 
and that all the Chain of n is founded upon this Gradation, and that it ſeems 
that Nature has led Men to this Eſtabli 


fit to know, that the 


ED LW: 
OMB 


* — — — 
ME -. * 4 — « — 
/ / x 8 


7 
n Leeds {66th — 2 —ę— - 


wu 


Fd N 7 
5 : ö y 4 ; * £% 
| | bs do” oat K ˙— ru ˙ ¹U ne ps Era Ot . vn! 8 
5 > ION 1 2 5 bop 4 5 
* ee 2 N 0 * \ : " A an 4 A 9 2 » 1 no 8 by. 12 5 5 2 : e 
4 2 — — „ Wendel e rr * . * 1 . Ns a Lf TENT OY „ SS * * * 1 * 
8 . ö = TE * . 
er eee * . * 5 ( # N 
+2096 8 - : N f bs \ 
7 1 | 
- * ” 2 4 1 * | | | a | Þ : ; 
d * . Y F = , % * f * f 0 > *: | , g 4 0.) * 
* * 9 * + 28 * » 1 1 * 4 2 PP! 9 1 < a * : 
T g # v 4 \ : | # $ p 2 : 
| | 2 * l | 5 0 8 Nig * , * #* 8 x x 
. j ; 1 22 bf — q 3 ; W w/c F A . . 4% x ; - | 
* 4 HR. | | þ , : 1 \ M | 4 | 
1 a x 3 — — —— N — — * a — * "UPI n „ a+ 44 4% +, ++ e SeSSe.- — 
* rm —— 4 FO ＋ * 
; * by * — — 
4 8 . n "I 8 j a 3 _ * _ - 
_—_— f pad 1 r * : ; 


60 8 think that there is a Difference betwixt cancellario neo; whom they make Director 
we Chaticerys and cancellario regni, whom they make high Chancellor. And others make 
„Difference detwixt cancellarium regni & cancellarium regis, as Spot iſivocd in his Hiſtory 
oblerves * But, 1 find that the high. Chancellor is called cancellarius menus, as in the foreſald 
Chatter, and ſometimes cancellar ius ſimply, and ſometimes rancellarius nofter, and ſometimes 
i and ſometimes . cancellarizs Scotig.,.. And, the ſame Millielmus de Boſco is, in the Char- 
actes of Aberbrothock, and Galco or Kel/o, named under all theſe Deſignations. + 
"7 find the Director of the Chancery was only a Servant to the Chancellor of old; for in 
ins Malcolm's, Time, amongſt the Fees to be paid to the Chancellor's Clerks, there is a Fee 
WH tbe paid to "his Clerks for the Brieves, which Brieves belong to the Director of the Cha- 
Tec. And therefore Skene does juſtly obſerve, hinc liquet officium directoris cancellarie 257 ; 

majores noſeros. ad can:ellarium pertinuiſſe, and which is very clear by the Statutes of King 
z ‚—ͤ XXX p , þ 0 ROE TT ORR 

{ find that in theſe Laws, 0 e that is to ſay, the Juſtice-general is placed next 
he Chancellor, but afterward Scopland was divided into two Juſticiaries, one upon the South- | 
ſde of Forth, who was called 7a/ticiarins Lothianie, and in old Charters judex Laudonis 


and the, other on the North - ſide of Forth, The Juſtice-general is now neither Officer of the $3 


Crown, nor Officer of State but yet he thinks he ought to haye Precedency from the Preſi- 
dent of the Seſſion, the Juſtice- court being older, than the Seſſion, and being Preſident of a 
ſupreme Court, he is to precede any interior Member of any other ſupreme Court. Arid 
the King, by declaring that he advanced the Regiſter, when he made him Juftice-generalz 
has Clearly fignified, that the Juſtice-genexal ought to precede the Regiſter, This Place likes 
wiſe has been generally poſſeſſed by Noblemen, and is the ſame with us, that the chief Juſtice 
of the King's Bench is in England.” And this Juriſdiction was amongſt others poſſeſled at 
one by the præſectus prætor io, who was their chief Magiſtrate 
Tus Juſtice-clerk, by the foreſaid Statutes of King Malcolm, appears to have been but his 
Clerk; and though by the foreſaid Act of the 11 Pars. King James VI. the Juſtice-clerk be 
named before the Regiſter and Advocate, yet that is only ob contingentiam cauſæ, becauſe they 
are ſet down, the Juſtice, j uſtice-clerk, and their Depates. It is obſervable by that AR, that thẽ 
Juſtice-general is put after the Treaſurer and Secretary; and there the ſuſtice-clerk is not 
made his Officer, as in the Laws of King Malcolm Kanmore, I find that Alanus juſticiarius 
'F-otie, deſigns himſelf hoftiarius & jufticiarins Scotia, which ſhews, that pf was a 
preferable Office, and this I take to be Commander of the King's Hoſt, For ' fiarius is 
got written with an H. and is a meaner Office than Juſtice-general. This Charter is gran- 
ted anno 1253. to the Abbacy of Aberbrothoch; and though others may miſtake the ranking 
of a Man's Titles, yet the Bearer will carefully rank his own Deſignations. 
"Tax third Olicer named in thoſe Laws, is the high Chamberlain, camerarius domini regit+ 
And I find him, in all the old Writs, placed as Witneſs before all the other Officers next to 
the Chancellor. There was magnus camerarius, who was chief Judge over all the Burrows; 
and there were other Under-chamberlains, who are often- times deſigned camerarii, without 
the Adjeckion of agnus. And I find in a Charter granted by King David, anno 1495. the 
Witneſſes are, Alexandro domino Huyme magny eameraric notre, Johanne domino Drummond 
juſticiario no/tro, Ricardo Murehead /ecretario ngſtro, & Waltero Drummond forum rotulo* 
e ,, oo bye CR ie ar DD REP bas 
Ir is obſervable, that the Officers were oft-times named according to the Quality ofthe Bear- 
ers, and not according to the Precedency of the Offices : But in the former Ohio: domi-._ 
nut de Huyme, and dominus de Drummond, being of the ſame Quality, the Chamberlain is 
5 de the Juſtice-general.. This Office of Chamberlainry was poſſeſſed heritably of late 
the Dukes of Lennox, and the Badge was a golden Key. 1 „„ i 
Tx 1s Office is the ſame with prepoſitus ſacri cubiculi, mentioned by Fuftinian, and eq ual- 
led by him to the prefetus pretorio, and placed inter itluſtres Palatinos, or Counts of the 
Palace, and is now in France called Grand Chambrier, and was conſtantly poſſeſſed by the 
„% 8 )))). 00s 
U find the magnus camerarius placed before the Treaſurer in a Confirmation, anno 1520. 
to the; Abbacy of Aberbrothack * „ l FEY 
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more ſupereminent Power than the Lords of Seſſion, for they can ſtop the Procedure of 
the j uſtices, they can adjourn. the Seſſion, they can grant Precognitions, moderate Puniſh. 
ments, Cc. Notwithſtanding of all which, ſuch Reſpect had our Kings to the Lords of Ser. - 
ion, who diſtribute Juſtice equally to the People, that they ſtill preferred them to all the 
- Subjects, except the Lords of Parliament and their eldeſt Songs. i: 
| Ir has been contended by the younger Sons of Noblemen, that they ought to have pre- 
cedency from the Lords of Seſſion, becauſe, ſays the ſecond Son of an. Earl, L have Pre. 
cedency from the eldeſt Son of a Lord, and yet he has Place from the Lords of Seſſion; anq 
it is a certain Rule in Precedency, that it I precede you, I muſt precede him who precede 
vou: And if an Earl's ſecond Son, and à Lord's eldeſt Son, and a Lord of Seſſion did meet 
together, the Earl's ſecond Son could not precede the Lord's eldeſt Son, except he preced- 
ed alio the Lord of Seſſion. To which wo qe be. anſwered, ſave that the eldeit Sons 
of Peers, being preſumptive Peers, and ſuch as will be Peers, it is fit that the Lords of 
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1 * 


Seſſion, who have but a temporary Precedency, ſhould not ee Tg 1 | 
Bor l find, that tho? in Exgland the younger Sons of the preceeding Rank, take till the 
Place from the eldeſt Son of the next mediate, as the younger Sons of Dukes from the el- 
deſt Sons of Earls, and the younger Sons of Marquiſſes from the elder Sons of Viſcounts, 
and that all the Chain of Precedency is founded upon this Gradation, and that it ſeems 
that Nature has led Men to this Eſtabliſhment : yet the eldeſt Sons of our Lords (Lord Ba. 
rons) refuſe to cede to the ſecond Sons of Earls, and it was ſo of old with us; and that 
which may be given as a Reaſon for this, is, that it is unreaſonable, that they who are to 
be Peers, and to have a conſtant Title, ſhould cede to ſach as have but a temporary Ho- 
nour: But if this Reaſon were ſufficient, the younger Sons of Dukes ſhould not precede the 
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rr are 


* ; - 


eldelt Sons of Lord on 7 | J)) 
WIr us the eldeſt Sons of Lord Barons are deſigned Maſters, as the Maſter of Re,, &c. 
And of old the Uncles of Lords, after the Death of their elder Brother, tho? he leſt a Son, 
were called Maſters, till the Nephew had a Son; for which I know no other Reaſon, but 
that becauſe they wanted a Title they took this: For their Father being Lord, there was 
no Degree below to take, as the elder Sons of Earls took that of Lord. And I believe that 
thus the Word Maler was given in England to meaner People, when there Name was. not 
known : For tho! the Word dominus was refuled by ps nh as importing Slavery, which 
the Roman, could not bear, rather than from a ſecret Impulſe, as St. Auguſtine ſays, in re- 
ſpect our Saviour was then born, who was the true Maſter, ſince Sueton tells, that Tiberius 
alſo refuſed this Title; yet in Compliment, even then ſuch as were not known, were called 
domini, obvias (ſays Seneca) jt nomen non ſuccurrit, domino ſalutamus, and thereafter with the 
Roman Slavery this Title grew, from being a Compliment, to be a Duty. And thus the 
Grecian Emperor was c.lled xvge, and the eldeſt Son d:o7o7Y; ; and from this Title of Maſter 
N Iu amongſt us, which. was given to all ſuch as had not a ſpecial Title, as Lord, 
B v Act of Parliament likewiſe, 14 May, 1661. the Lord Preſident of the Seſſion is declar- 

ed to have Precedency from the Regiſter, Advocate, and Tresſurer-depute, and the Regiſter 
and Advocate are ordained by the fame Act to have Precedency from the Treaſurer-depute: 
But the Treafurer-depute pretending that he is in effect Treaſurer in the [Treaſurer's Ab- 
| lence, and not the Treaſurer-depute, and that the toreſaid Act of Parliament was in Abſence, 
he now pretends Precedency from, both the Regiſter and Advocate. ; 
To the end the ſeveral Offices may be the better underſtood, it is fit to know, that the 
Chancellor. is in effect the tirit Officer in the N ation, and is by his Office, and by a-particu- 
lar Statute, Prefident in all- Courts, Act 1, Parl. 1. Charles II. Which Act of Parliament was 
made, to declare, that he was Preſident of the Exchequer, as well as of other Courts, this 
having been pretended to by the Treaſurer : He hath his Title not from the Power of 
cancelling, as the old Gloſs ſays, that cancellarius eft qui habet officium ſeripta reſponſaque prix- 
 Cipis inſpicere, & male ſcripta cancellare; for it is not imaginable, that he would take his Ti- 
tle from what he deſtroys, and not from what he does; but from the cancelli and Bars with- 
in which the Judges did fit incloſed, d xo r #i9/xAidy, as is clear by Caſſodore, Lib. 11. epifh 
1. Thoſe cancellarii of old were in etfeet the Clerks, and the Chancellor is ſo called now, 
becauſe he ſi zus all the publick Papers, and. appends the Seal, ideo quod ad cum univerſe pu - 
blice referrentur conſcriptiones,. ipſeque eas annulo. regis ſive foil firmaret . Smaq. Lib. 1. 
calls him quęſtor leg um, conditor regalis, confilii particeps, juſtitiæ arbiter, Which Nemes Icon- 
ceive are given to him, becaule, Novel. 114. divine juſſones debent habere ſulſcriptionem glo- 
rio/yfimt qu. sſtoris, and many of the Novels are ſigned quęſtor leg um. 
I nad that in the Laus or King Malcolm Kanmore, the Chancellor is placed before all the O. 
ficers, and ſometimes many of the conſiderable Earls are placed betwixt him and the reſt 
of the Otficers, - Thus King Alexander grants a Charter, teffibus Willielmo de Boſco cancel 
 lario meo, Malcolmo comite de Fife, 4lano ſenęſcallo Scotiæ, c. 
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Sous think that there is a Difference betwixt cancellario mec whom they make Director 
of the Chaticery, and cancellario regni, whom they make high Chancellor. And others make 


8 and ſometimes cance/larius fimply, aud ſometimes rcanceHarius noſter, and ſometimes 


; «7 and ſometimes cancellarius Scotig.,.. And, the ſame Millielmus de Boſco is, in the Char- 


es of Aberbrotbock, and Galco or Kelſo, named under all theſe Deſignations. - 
100 the Director of the Chancery was only a Servant to the Chancellor of old; 


king Malcolm Time, amongſt the Fees to be Is: to the Chancellor's Clerks, there is a Fee 
paid to his Clerks, for the Brieves, which 


5 a, And therefore Skene does juſtly obſerve, hinc liquet officium directoris cancellaris 


majores noftros. ad cancellarium pertinuiſſe, and which is very clear by the Statutes - of 
"Robert III. cab. 1. ver. 3. | . | 


the Chancellor, but afterward Scolland was divided into two Juſticiaries, one upon the South- | 


ide of Forth, who was called 7afticiarius Lothianie, and in old Charters jadex Laudonis j 


and the other on the North - ſide of Forth, The Juſtice-general is now neither Officer of the 


Rome by the præſect us „ was their chief Magiſtrate. 


Tut Juſtice-clerk, by the foreſaid Statutes of King Malcolm, appears to have been but his Uo. 


"Tax third Oficer named in thoſe Laws, is the high Chamberlain, camerarius domini regit: 4 
And l find him, in all the old Writs, placed as Witneſs before all the other Officers next to 


the Chancellor. There was magnus camerarias, who was chief Judge over all the Burrows; 


and there were other Under-chamberlains, who are often- times deſigned camerarii, without 


the Acheckion of agnus. And I find in a Charter granted by King David, anno 1495. the 
Wirnetſes are, Alexandro domino Huyme magny eamerario nofiro, Johanne domino Drummond 


* 


jufticiario noftro, Ricardo Murehead ſecretario ngſtro, & Waltero Drummond noftrorum rotulo* 


rum & regiſtri, ac. a confilis, 


II is obſervable, that the Officers were oft-· times named according to 9 ofthe Bear- 
ers, and not according to the Precedency of the Offices: But in the former Charter, domi- 


wu de Huyme, and dominus de Drummond, being of the ſame Quality, the Chamberlain is 
7 before the Juſtice-general.. This Office of Chamberlainry was potlefled heritably of late 


the Dukes of Lennox, and the Badge was a golden Key, 


Tx1s Office is the ſame with præpoſitus ſacri cubiculi, mentioned by uſtinian, and equal« 


led by him to the prefetus prætorio, and placed inter itiuftres Palatinos, or Counts of the 
Palace, and is now in France called Grand Chambrier, and was conſtantly poſſeſſed by the 


I find the magnur camerarins placed before the Treaſurer in a Confirmation, anno 1520. 
, ee re Wy 


E over all the Bakers, and buttelarius, who commands over all the Keepers of Ta- 


E _— . 


nch is in England. And this Juriſdiction was amongſt others poſſeſled at 
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Kr GEORGE MACKE 
Andrew Murray, were deſigned aneidyi} Scottz, upon the Forfeiture of John Cuming By 


\ * 


—— 


ot Mpnticth, anno 1348. which Earl of Montieth was formerly panetarius, 


Nx to theſe are named in the forefaid Laws, the Conftable and Mariſhal; but now 


Conttable and Mariſhal take not Place as Officers of the Crown, but actord in 


pP. . 2 1 all Dukes, and the Secretary takes Place before all of his own Rank: 10 
On i 


* 


\ 


ation as Earls: The Reaſon whereof I conceive: to be, becauſe of old Offices did not prefer 
thoſe who poſſeſſed them; but they took Place according to their Creation 3 whereas 4 


in Scotland, continue to poſſeſs as they did formerly. But in Fance, England, and 
Places, the Conſtable and Mariſhal take Place as Officers of the Crown; and it ſcems Uh 
ſtrange, that theſe who ode he ns 

- Parliaments; and who guard the Parliament it ſelf, and the Honours, ſhould have 10 Pro. 


before them; for in the 
placed before the. 


8 to their Cre. 


the le and Mariſhal, being now the only two Officers of the Crown that are heritable 
all other | 
nthe King's right and left Hand, when he returns from; 


cedency by their Offices; and yet I cannot deny, but that of old other Earls were ed 
former Charter granted by King Alexander, Malcolm Earl of the is 


Ax p 1 conceive their Precedeney has not riſen of late to the ſame Proportion with o 


| becauſe, of late, our Armies have been commanded. by other Officers, and fo there wa 
little Uſe for the Conſtable and Mariſn t. ee eee 
Tu Conftable with us in theſe northern Nations, is the ſame Office that the come; 722 
li was under the Roman Empire, which may be confirmed by two clear Teſtimonies o : 
great Antiquity, one is of Ainon, Al. 3. cap. 7. Landegefilis regalium prepoſitur equorun 

quem vulgo comitem flabuli vocant, The other is from Rheg:no, Lib. 2. annaliun, Butch 
- comitem ſtabuli ſui (quem corrupte conflabulum e cum claſſe mißt in Cotſicam. Tho 
the learned Cjac. does believe that this Title comes from the Word  xove5afwam, which 


rdum 


ſigniſies a Company of Men of War, ad L. unic. de comit. & tribun, ſcholar, And there ar 


ſome who derive it from the Word Koning, which ſignifies a King, and Staple, which fin 

fles an Hold, becauſe ſome Conſtables were Commanders of the King's Houles ; but I find 

that the high. Conftable did command the King's Armies, but was expreſly debarred fron 

com naading either his Houſes or Garifons, as” Ocean well obſerves, Lib. 4. cap. 2. becanſ, 

_ lays he, it was a great Power that one Man ſniould command both the Army and the G3 

riſons. The Badge of his Office was, and is a naked Sword, which, in the Roman Em ite, 

Was the Badge of the Office F wi pr #torio. And Trajan giving the naked Sword to Ju 
1 


-Licinins, who was his præfectus pretorio, gave it with theſe Words, pro me, ſi mereor in m; | 


which Words were thereafter put, by Buchanan, with a naked Sword, upon the Money 
coined during the Minority of King Famer VI. The Conftable with us, was, by the Lat 


of King Malcolm, cap. 6. Judge to all Crimes committed within twelve Miles to the King! 


Houſe or Habitation, tho Skexe obſerves, that the beſt Manuſcripts bear only two League; 
but now his Juriſdiction is only exerciſed, either as to Crimes, or otherwiſe during the Time 
of Parliament, which ſome extend likewiſe to all general Conventions. 
Tux Mariſpal is a German Word and Office originally, as the learned Tillet proves ful) 
a Marker of Camps, and the Ax which he beats as the Badge of his Office; was that [nfttt- | 
ment wherewith he did break the Ground, tho? now this Part of his Office is delegated to 


the Mari/chal du Camp. The Mariſhal commanded the Horſe, as Tillet proves, whereas the 
_ . Conſtable commanded both: But yet our learned Craig calls the Conſtable only prefer 
- - equitum; and yet, as Tillet obſerves, the Mariſhal was not under the Conſtab le, elle he could 


not be an Officer of the Crown; for it is etſential to all Officers of the Crown, and Officer 
of State, to depend upon none but the King. Of old I find the Orders in military Caſes ru, 
To our Conſtable and Mariſhal, . © © OT on 
Tur Ottice of Mariſhal has never been out of the Family of Keith, but the Earls of Ahh, 
and ſeveral others, have been Conſtables of Scotland; and therefore it is that the Lal 
Marſhal hath no other Title; but the high Conſtable defigns himſelf Earl of Errol. 
WI had no Knight Mariſhal in Scotland till King Charles TS. Coronation, anno 1633. & 
which Time it was erected by a Letter to the privy Council, By his Office he is to be 

Place immediately after the younger Sons of Lords. ge 22 
Tux Treaſurer is not mentioned amongſt theſe Officers of the Crown under King Malo 
Aan nore; and of old it has been thought but an Office of the King's Houſe; for in a C 
firmation granted to the Abbacy of Aberbrothock, anno 1529, by King James V. after teu 

rendiſimiſ epiſcopis & dilectiſ conſanguineit are enumerate as Witneſles dile&is familiarin 
ru. Roberto Barton aggro the/aurario & computorum nyffrorum rotulatore ; nor do lf 


2 Treaſurer deſigned as Witneſs in any of the Kings Charters till then, tho? ſome foollllf | 
think that paxetarius was Treaſurer. And tho* the Word familiar Counſellcy be now gie 
to all Omcers of State who are not Earls, becauſe they cannot be called Couſins, Je 
| " old it was only given to thoſe of the King's own Family, and was derived a famille 
now familiar is thought to be the ſame with intimare, 
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of late Treaſurer; PETR ColleQor of the 8 wore three dif} 


2 but now they are all Joyned in one. Comptroller's in the old Regilters cal. 
Taz Treaſurer takes how Place as ſecond Oger of State next to the Chancellor, Next 
- firſt of his own; Rank, that's, if a Dake the firſt Dake, Ge 
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Focate Was himſelf intereſted; yet I conceive; in Cauſes which he pleads merely 


t to be preſent, even when the Cauſe is adviſing, 


upon the! 
Ming n account; he ough 


Is was al 


xplains very well L. 7. de jur. 


ali , which ex 
ibus cum de cauſe fie , WAI ocatus \adeſſe\ debet, -quare fi fine fiſci, advorato 


frounnciatum 
of which O 
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ew the learned Bau gives this Characte 
rincept, populur, univerſi 2 e legum, ar juſtiti 
| 5 circumvent, 2 ee 4 rerum 2 b 
den, entis ſe We attor, en/or de ſente! Wa, uri, e equitatin 
. r Z. nemo, C. de aſſeſſor, no Man can bs boch a Judge and A: 
Jet the King's Adyocates in France, have been allowed to be Judges at the ſame Time they 
e ee for it was thonght that the Office af King e Advocate. aid 
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bis BI eſtys own Time, well and chroughly adviſed: The ſaid Lords Commiſſioners * 
e decreeted, appointed and ſet down, and by theſe Preſents, decern, decreet, 3 
and ſet down the Ranks and Places following, to the haill Noblemen of the Kingdon, to be kept 
bruike4 and poſſeſſed by them, in all Parliaments, general Councils, and publick ' Meets 


' ings hereafter, 


x the firſt, the ſaid Lords Commiſſioners decernand ordain the Dube of Lenxox tobe 


che firſt Place, the Marquis of Hamilton the ſecond, the Marquis of Huntley the third, 
cauſe by the Cuſtom inviolably obſerved in all Kingdoms, the Place of Honour among * 


bility, is firſt in the Perſons of Dukes, and next Arad, and then inthe Perſons of Earls 


and Lords; and next unto them, the ſaid Lords Commiſſioners decern and ordain the 
Earls abovewritten, to have bruiked and poſſeſſed their Ranks and Places, according as th 
are here written, ranked and ſet down in Order following, vis. Angus, Argyle, Crawfor 
Errol, Mariſpal, Sutherland, Mar, Rot hes, Morton, Monteith, Elgington, Monerofs, Caſilr,Cath- 
: 160 G lencairn, Buchan, Murray, Orkney Athole, Linlithgow, Home, P erth, Vumfernling and 
Dunbar: And ficlike, the ſaid Lords Commiſſioners decern and ordain the Lords par- 
ticularly abovewritten, to have bruiked and poſſeſſed their Ranks and Places, according as 


they are here written, ranked and ſet down in Order following, vis. Lind/ay, Forbes, Glammic, 
Fle ning, Saltoun, Gray,Ochiltry, Cathcart, Carliſle, Sanquhar, Tefter, Semple Sinclair, Harris, 
"Elphing ſton, Maxwel, Oliphant, Lovat, Ogilvy, Borthwick, Roſs, Boyd, Torphichen, Paſtey, 
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merincb, Murray of Tullibardin, Colvil, Culroſs and Scone. And decern and ordain, ali Earls 


Newboftle, Thirlftain, Spynie, 1 2 Lowdon, Dirleton, Kinlaſt, Abercorn, Bal: 
* 


and Lords particularly abovewritten, to keep, bruik and polleſs their Ranks and Places in al 
Times coming, according to the Orders and Ranks abovewrittgg, now ſet down, appointed 
and preſcribed to them, and to make no Queſtion, Trouble nor Plea in this Matter, to any. 


appointed to have Place and Rank in the Manner forefaid. But Prejudice always to ſuch 
P erſon or Per ſons as ſhall find themſelves Or their Intereſts prej udged by their : preſent 
Ranking, to have 1 to the ordinary Remeed of Law by Reduction before the Lords 
of Council and Seſſion, of this preſent Decreet recovered, and of their due Place and Ranks, 


by Prod uction of more ancient and anthentick Writs nor has been uſed in the contrary of this 
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oceſs; ſummoning all ſuch Perſons thereto, as ſhallGhink themſelves wrongouſly ranked 
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elents to be inſert and regiſtrate in the Books of Privy-council, and an authentick Ex- 
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acorum ſecreticoncilth, Ad 8. P. N. Regis, per me Jacobum Primroſe clericum ejuſdem, ſub 


| Ranks and Place, when the Occaſion of their ranking ſhall be preſented. Extratt. 
- meofigno & ſubſcriptione manualibus. 


IT. is fit to know, mat the Earl of Douglas was, by AR of Parliament, declared to have 


the firit Vote in Parliament, and the carrying of the Crown, and leading of the Vanguard: 


but King James did, anno 1582. prevail with that Earl, to ſuffer the Duke of Lennox to carry 


the Crown for that Time; and, anno 1632, there is a Charter granted to the ſaid Earl in | 


Liferent, and to his Son in Fie, cum omnibus privilegiis, &c. & eee cum privilegio a- 
ciem ducendi, coronam gerendi, &c. But anno 1633. the ſaid Earl i 
it is declared by Act oi Council, that he did quit the Privilege of having the firſt Vote in Parl. 
ment upon his Promotion; and yet the Marquis of Dowglas ſtill pretends, that any ſuch 
Ren unciation could not have prejudged the Family, fince the Granter of that Renunciation 
j 1 8 are ſome Titles of Nobility in Exgland annexed to Places, ſo that whoever is 
ollef ce: has | | | 

Lord Abergaveny, that he in Poſſeſſion of the Caſtle onght to have the Title, albeit he be 
not Heir of Blood. Their Reaſou is, becauſe it is a Barony-marchiere; and it has been 
found, that Baronies and Caſtles fituate upon the Borders of Scotland and Wales, belong a- 


ways to the Owners, the Words of the Tenure being per ſervitium patris cuftodiende. lt 


a. alledged as one of the Reaſons in that Caſe, that the Owners of Lands, holding in copit 
ber baroniam, have Precedency, albeit they be not next Heir. 
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„Tur next Degree to the Earls is that of Viſcount, in Latin vicecomes, as being of old 


Lieutenant to an Earl, vicecomites olim dicebantur, quibus caftri dominus vices ſuar commitie. 
bat, ſeu executionem Juri/aiQionjs, But afterwards our King gave not the Government of 
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Counties or Shires to Karls, but appointed Sheriffs, who depended upon their own Nomina 
tion, and were therefore called vicecomiteg. In Bretaign Barons take Place from -Viſcounts, 
but there are no Viſcounts in Germany, Bourgrave being in their Place, Specalat. tit. d u- 
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Saen Lord Dinkeld, ' © 
aon Lord FZelhaven, © 
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Frazer Lord Lovat, _ 
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Roſs Lord Roſh mulls bg 
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i 101 Rethven Lord Ruthven, 
r Coil Lord Colvil, 
Lord Linderes,  . _ 


4 


II Donald Lord Il Dl, 


* 


'Zlphing ſton Lord .Balmerinoch, Bielenden Lord Beenden, p 
Fuart Lord Blantyre, ' erde  _ © 
Arectin Lord Cardroſh, ' _" Rutherfoid Lord Riltherford, © __ 
Balfour” Lord Burlelgh, © ex Lord Fedboygh,  _— 


Cranſton Lord Cranſton, n | 


SET oft Me, a SS oY It is to be obſeryed, that the eldeſt Sos 


Napier Lord Napier, e Vilcoutitsand Lords are defigned *' - 
Fan fits Lord Cameron, © Mailers by their Fathers Titles. 
Richardſon Lord. Cramond,,, Pöoord Treaſurer-deputs, © 


Tuts bs the Precedency lated by the prafent Rolls of Farliament, albeit it ts not acquts 


_  eſced in by all the Nobility ; for the: Earl of Sutherland contends with all the Earls who are 

- ranked before him, and generally ſuch as are diſſatisfied with theſe Rolls, do proteſt; whilſt 
tte Rolls are called, againſt ſuch as they conceive are unjuſtly ranked before them; Some» © 
times alſo the Son has a different Precedency from what was poſſeſſed by his Paws. as the 


Earl of Lothian, who now, as ſacceeding to his great Grarld-father by the Mother, comes to 


; * have his Precedency next to the Karl of igton, Gough his Father taking place by 4 new 
Patent, was ranked as in the above written Rolls. The 


J uſtice General pretends to the 


fame Precedency with the Lord Chief Juſtice of the King's Bench in England, by a Report 
made by the Lord Treaſurer in the King's Name, the 17 June 1637. but neither is the Lets 
ter to which this Report relates, extant; nor has he wa; Poſſeſſion ſince. And it is fit 
do obſerve, that notwithſtanding of what is ſaid before, 
tat the Lord Privy-ſeal takes place with us as in England, 


"age 4%. ( by a Servant Miſtake ) 


Tus Order of Baronet in Scotland was erected tor advaticing the Plantation of Mood Secs 


tia in Ane rica, and for ſettling a Colony there, to which the Aid of theſe Knights was des 
. figned, The Order was only intended by King James VI. before his Death, for in his firſt 
Charter of Nova Scotia, in favours of Sir William Alexander, 10 Septem, 1621, and in a- 
nother Charter granted to Sir Robert Gordon of Lochinvar of a Part of Noud Scotia, des 
_  figned the Barony of Gallouay, 8 Novem, 1621. there is no Mention made of this Order, ſo 


that the ſame was only erected by King Charles I. anno 1625, In the ſeveral Patents Part ; 


ted to Baronets, his Majefty did difpone to each of theſe Knights a certain Portion of 

in Nova Scotia, erecting the fame in a free Barony, with great and ample Privileges, tinne« 
.ceſfiry tobe inſert here. And moreover, for their Encouragement, ele: ereate; make, 

conſtitute and ordain that heritable State, Degree, Dignity, Name, Order, 


| 0 itle and Stile of 
Baronet, to be enjoyed by OY of theſe Gentlemen, who did hazard for the Good and In- 


preferred them to that Order and Title, creating them and 


ority and Precedeney in all Commiſſions, Brieves, Letters Patents, Namings and Writs, and 


in all Seſſions, Conventions, Congregations and Places, at all Times and Occafions whats 
ſomever, before all Knights, called equites aurati, all leſſer Barons, commonly called Lairdt, 
and before all other Gentlemen, excepting, Sir Villiam Alexander his Majeſty's Lieutenant 


of Nova Scotia, who, (with his Heir, their Wives and Children conform) is not only ex- 
cepted in each ot theſe Letters patents, granted to the Knights his Conſorts; but likewiſe the 
Charter granted to himſelf by King Charles I. 1625. did bear expreſly this Exception and 
Proviſion; as alſo, excepting Knights 1 who ſhould be created under the royal Standard 

. — 8 
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In his Majeſty's Army, and in open War, the King himſelf: be 
the Banneret 


that the 
Sons of the Baronets,, and of theft Heirs male, ſhould precede che Wh &s of all 4 
whom their Husbands might precede, and that as well t eir Husbands bein dead as n, 
And further, his Ma d promiſe, that whenſoeber the me Sons and a. 


arent Heirs male 0 


ſigns bear either on a ganton, or ineſcuteheon in their Option, the Enſign of #-va Seorta he. q 
ing amgent, a Ctoſs of Sti Audreu, agury (the Badge of Scotland counterchanged) charged 


all Time coming have Place in erz and his Succ eſſors Armies in the middle Bat. 
rd for Defe 


. * 


ſhould: be 8 to their Names and other Titles, and that the Stile and Title of Haro. 


his Succeſſors ſhould never create, nor erect in Time coming any other Dignity, Degree, 


Scotland, or nova Scotia, till he had firſf fulfilled the Conditions deſigned by his Majeſty 
for the Good and Increaſe of that Plantation, and until he had certified the ſame to the; 


ia the Year 1629. his Majeſty did allow theſe Baronets a particular Cognizance, which wil 
be beſt known by the Copy of the following Letter direQed by his Majeſty, King Charles l. 
to the Privy Council here. ene „ RY 


Dighe cruſty, and right well-beloyed Couſin and Counſeller, right truſty, and well be⸗ 
I loved Couſins and Counſellers, and right truſty and well: beloved Counſellers, We 


n "os you well: Whereas upon good Conſideration, and for the better Ad vancement ofthe 
Plantation of new. Scotland, Which may much import the Good of our Service, =" the 
DIG RIG e Fab eee 30 Then! POR et > EE Net Honour 
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Honour and Benefit of that our ancient Kingdom, our royal Father did intend, and we 
Ince have erected the Order and Title of Baronet in our ſaid ancient Kingdom, which 
* we have ſince eſtabliſhed, and conferred the ſame on divers Gentlemen of good Quality : 


* And ſeeing. our truſty and well-beloved Counſeller, Sir Villiam Alexander Knight, our 
0 


obs 


principal Secretary of that our ancient Kingdom of Scotland, and our Lieutenant of new 
* Totland, who theſe many Years bygone bath been at great Charges for the Diſcovery 
thereof, hath now in end a Colony there, where his Son Sir /7//:am is now Reſident; 
and we being moſt willing to afford all the poſſible Means of Encouragement that conveni- 
«% ently we can to the Baronets of that our ancient Kingdom, for the Furtherance, of ſo good a 
© Work, and to the effect they may be honoured, and have Place in all Reſpects according to 
heir Patents from us, we have been pleaſed to authorize and allow, as by theſe Preſents, 
or us and our Succeſlors, we authorize and allow the ſaid Lieutenant and Baronets, and e- 
ver y one of them, and their Heirs male, to wear and carry about their Necks in all Time 
| coming» an Orange tawny filk Ribbon, whereon ſhall hang pendant in a ſcutcheon argent, a 
7 ſaltir azur, thereon an Inſcutcheon of the Arms of Scotland, with an imperial Crown a- 
bove the Scutcheon, and incircled with this Motto, fax mentis hongſtæ gloria, which Cog- 
nirance our ſaid preſent Lieutenant ſhall deliver now to them from us, that they may be 
he better known and diftinguiſhed from other Perſons, and that none pretend Ignorànce 
ot the Reſpect due unto them: Our Pleaſure therefore is, that by open Proclamation at the 
{ Market-croſs of Elinburgb, and of all other head Burghs of our Kingdom, and ſuch other 
Places as you ſhall think neceſſary, you cauſe intimate our royal Pleaſure and Intention 
herein to all our Subjects; and if any Perſon out of Neglect or Contempt, ſhall preſume 
to take Place or Precedency of the ſaid Baronets, their Wives, or Children, which is due 
unto them by their Patents, or to wear their Cognizance, we will, that upon Notice there- 
& of given to you, you cauſe puniſh ſuch Offenders by fining, or impriſoning them as you 
6 af think fit, that others may be terrified from attempting the like; and we ordain, 
that from Time to Time, as Occaſion of granting or renewing their Patents, or their Heirs 
ſueceeding to the Dignity, ſhall offer, that the ſaid Power to them to carry the ſaid Ribbon 
and Cognizance, ſhall be therein particularly granted and inſerted. And we likewiſe ordain 
©thir Preſents to be inſert and regiſtrate in the Books of our Council and Exchequer, and 
© that you cauſe regiſtrate the ſame in the Books of the Lyon King at Arms, and Heralds, 
there to remain ad futuram rei memoriam; and that all Parties having Intereſt may have 
$ authentick Copies and Extracts thereof: And for your fo doing, theſe our Letters ſhall be 
unto you, and every one of you, from Time to Time, your ſufficient Warrant, and Diſcharge 
n chat behalf. Given at our Court at Vhitehall, the 17 of November, 1629 Years, ' 


"Tur Order of Baronet in Eugland was erected by King Fames VI. for advancing the 
Plantation of Der in Ireland, and theſe Knights have Privileges and Precedency much like 
to thoſe: above ſet down; and there being a.Controverſy for Precedency betwixt them and 
the younger Sons of Viſcounts and Barons, managed in Preſence of King Fames, it was 
determined in favours of the younger Sons of Viſcounts and Barons; but at the ſame Time 
was declared, that ſuch Bannerets as ſhould be made by his Majeſty, or Prince of Wales, 
under. the King's Standard diſplayed in an Army ro al, as alſo the Knights of the Garter, 
i Counſellers, Maſter of the Court of Wards and Liveries, Chancellor and under Trea- 
Wer of the Exchequer, Chancellor ofthe Dutchy, chief Juſtice of the King's Bench, Maſter 
of. the Rolls, chief Juſtice of the common Pleas, chief Barons of Exchequer, and other Judges 
and Barons of the Degree of the Coif, ſhould have Place and Precedency both before the 
younger.Sons of Viſcounts and Barons, and before all Baronets ; by which ſome Alterations 
may appear from the ranking appointed by Henry IV. + 
—Bzs1Dz what has been formerly obſerved in the Deſcription of Knights Baronets, I find 
that of old a Banneret (or a Ban-rent) has been with us à Title higher than a Baron; for 
by. 4& 101. Parl. 7. James I. Barons may chooſe their own Commiſſioners, bur Biſhops, 
Dukes, Earls, Lords, and Ban-rents are to be ſummoned to Parliament by the King's ſpecial 
Execept. And it is probable that theſe Ban-rents were Knights of extraordinary Reputation, 
Wo Were allowed to raiſe a Company of Men under their own Banner; but now it is 
commonly taken for ſuch as are knighted by the King or Prince under the royal Standard 
Time of War. But I conceive that-thoſe could not now fit in Parliament upon the King's 
Necept, the former Act of Parliament being in Deſuetude. They have the Precedency 
e tho' their Wives have not, this being but a temporary Dignity, and the other 
 Bakonsin England are Lords with us, but a Baron with us is properly he who has 
Power of Pit and Gallows; and yet of old I conceive that Lords and Barons were the ſame, 
lor the Statutes of King Robert I. bear to be made in his Parliament holden at Scone, with Bi. 
ops, Abbots, Priors, Earls, Barons, and others his Noblemen of his Realm. And in our old 
onigigal Acts of Parliament, I find that the Lords and Barons are put in one Column un- 
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Vol. II. 
diſtinguiſhed, and under the common Name Barons, And in the firſt Parliament of 


IT ** 


8 3 IV. 1 find the Maſter of G/ammis, i. e. the Lord Glammir's edeſt Son ſtrring ing 


the Surety, —* 


\arones, Now the Lords are called the great Barons, and the 'reft are called ima B. 
rons in the 101 Act, 7 Parl. James I. and ever ſince. But yet 1 find by the 166 2 
Parl. James VI. every Earl or Lord pays 2000 Pounds for Lawborrows, and every gr 4 
Baron 1000 Pounds, but by great Baron there is meant a Baron of à conſiderable Eſtate, be- 
cauſe that Act was to proportion the Surety to be found to the Eſtate of him who finds 

T uE old Barons (or Lairds ) amongſt us, eſpecially where they are Chiefs of Clans. Or the 
Repreſentatives of 94 Families that were Earldoms, as Pitcur is of the Earl of — 9 | 
Qs Chief of the Name of Halyburton, have never ceded the Precedency to Knights Ba 


much leſs to ordinary Knights, tho? the other pretend that a Baron is no Name of Dis. 


nity, and that Knights Baronets have a ſpecial Privilege, that there ſhall be no Degree "I 


' twixt them and Lords, except the Bannerets: And tho' militia non ef per e dionitas, Chat: 


ſan, fol. 344. yet generally it is believed, that next to Knights Baronets ſucceed Knights Batchel. 
_ and next to them our Lairds or landed Gentlemen, tho' a Laird, in effect, is but the c 4 


rupt Word of a Lord,  _ 


2 
. * 


Anon ds 1 ſuch as profeſs Sciences, the Ranking goes thus uncontrovertei 


goes by Age. 


any ordinary landed Man who has newly acquired his Lands. 


whereas the eldeſt Son excludes all the reſt; but if this be the adequate and true Reaſon, 


— 


. | | uncontrovertedly. I. Such as 
profeſs Theology, 2. Such as profeſs the Canon Law. 3. The Civil Law. 4. Philoſophy, 
5. Medicine. 6. Rhetorick. J. Poeſy. 8. Hiſtory. 9. Grammar. 10. Logick. 11. Arithme. 


tick. 12. Geometry. 13. Muſick, 14. Aſtronomy, Chafſar. de gloria mundi, per, 10. And amongit 


theſe, ſnch as are Doctors precede theſe that are not, and amongft 


Ix Towns theſe who inhabit Cities are prefer ferred to ſuch as inhabit Burghs, and gene- 
rally thoſe in the Metropolitan, or capital City, are preferred to all the reſt; and thoſe who 
have born Magiſtracy, are, even when their Magiſtracy is over, preferred to all others. 


— 


And ſo far is this Precedency obſer ved, that, 1. A younger Alderman or Baily takes not 


Precedency from his Senior, becauſe he is knighted, or as being che elder Knight, as was 
found in the Caſe of the Alderman Craven, who, tho? all the reſt of the Aldermen were knight. 
ed at the Coronation of King James, kept the Precedencyformerly due to him as fenior Alder- 
man. But tho? this hold not only amongſt Aldermen, but that even all Knights of the Coun- 


try, being Burgeſſes of a Town, do cede to thoſe who have been their Magiſtrates in it, 


as to publick Meetings relating to the Town; yet it is doubted whether ſach a Knight will 
be obliged to give Place to an Alderman or Baily in a neutral Place. But it is deter- 


| mined inthe Heralds Office of England, that all ſuch as have been Mayors of London, that is 


to ſay, Provoſts with us, do take the Place of all Knights Batchellors every. where 
becaule they have been the King's Lieutenanꝶe tt. 

Ix is there likewiſe remarked, that Sir John Crook Serjeant at Law was knighted before 
any other Serjeant his ancient, and ſtanding upon Precedency by reaſon of his Knighthood, 
it was adjudged againſt him by the Judges, viz. that he ſhould take Place according to his 


- Serjeancy, and not aiter his Knighthood, yet his Wife took her Place of a Lady before other 


[ants e...... ... Gs 1 5 | x 
Fus Members of Courts do take Place amongſt themſelves according to the Precedency 


of the Seffion. 8 l F SOLE. / ng I 
Is Families likewiſe, the Chief of the Family take Place of any Gentleman of the Famih, 
And tho? generally it be believed, that Gentlemen have no Precedency one from another, 
yet Reaſon and Diſeretion do allow that a Gentleman of three Generations ſhould cede to 
a Gentleman of ten, if there be not a very great Diſparity betwixt their Fortunes; and that 
for the ſame Reaſon almoſt, that a Gentleman of three Generations claims Precedency from | 


of the Courts where they ſer ve, as the Clerks of the Privy Council take Place of the Clerks 
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De Precedency due to Nomen. 
4 OM EN before their Marriage have Precedency by their Father, but there is ths | 
NX Difference betwixt them and the male Children, that the ſame Precedency 1 


due to all the Daughters that is due to the eldeſt, tho” it is not ſo amongſt Son, 
and the Reaſon of the Difference ſeems to be, that Daughters would all ſucceed equally 


then 


\ 


% ” 
# 4 1 — — 
are | 
a * 5 
7 


by the Civil Law and Law of Nations, L. 3. | 
mus, genre nobilitamurs and fince ſhe was to be Sharer in his Misfortunes, the Law thought it 


cies. a Deci 


PE. 
why 1 5 r U n wa > wave a 6 . 
* Nun 
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1 where the Efſtate and Honours are provided to the eldeſt Daughter only, excludir 
85 rel, they ought not to have the ſame Precedency that the eldeft Aer be, and Nerds | 


fore 1-aſcribe chie Difference rather to the Cuſtom 'of Nations, merely founded upon the 
Reſpect due to wat err err mr mpg re ned nn Bprtrond yon xk aro 
N 


ai ue the Marriage the Wife regularly participates of the Condition of her Husband, 
C. de dignitat. mulieres honore maritorum eri- 


Faſt that ſhe ſhould be Sharer in lis Advantages : And the Wite, by the Canon Law, is call- 
od ſocia divine humane domus, and L. Fminæ, F. de ſenat. it is ſaid, that faminis aigni- 
nutem clariſimam mar iti tribuunt. But yet this Rule has ſome Exceptions, for tho in France 
the Wives of thoſe who have their Dignities by Offices, enjoy the ſame Precedency with 


weir Husband, together with a Communication of his Title, and thus they ſay there, 


Madam la:Ghanceliere, Madam la Prefideme ; yet it is not 10 with us, who think that Offices 
are beſtowed on Husbands upon a perſona] Account, which is not communicable to their 
Wives: And yet in ſome temporary Dignities, ſuch as that of a Knight Batchellor, the Wife 


paſticipates of the Husband's Title and Precedency; tho' I find by the Heralds Records, 
Dat this Seo originally, rather from Courtefie than from Law, and that of old a 


nichts Wife enjoyed only his Honours during the Spouſals, nor were they to be called in 
nag Dame Alice, or Dame Katharine, &c. after the Marriage was diffoived. - 5 
By our Law likewiſe, if a Woman have Precedency by her Birth, or Deſcent, ſhe retains 


ill the ſame, notwithſtanding the marry a Perſon of inferior Dignity, contrary to the Rules of 


the Civil Law. - And thus if the Heireſs of a Dutchy, or Earldom, marry a Gentleman, ſhe 
has fill the Precedency due to a Duke, or Earl; albeit by the civil Law , Lib. 8. de /enat. 
it be expteſt, that Parentes donec plebelis nuptiit fuerim copulate, &c. The Reaſon whereof is, 
as Faber obſerves upon that Law, becauſe it were moſt abſurd, that the Wife ſhould have 
more Dignity than her Husband. And thus Livius obſerves, that Virginia Daughter to a Pa- 


trician, or noble Roman, was debarred from the Honours-due to her Birth, becauſe ſhe had 


married a Plebeian; and it ſeems indeed that he being her Head, it is moſt unnatural that any 
Part ſhould be more honourable than the Head, nor can there be any Thing more contrary to 
that Superioty, given both by the Law of GOD and Man to Husbands, nor any Means fitter to 
make a Wife deſpiſe her Husband than this is :.But I think this Precedency has ariſen from 


the fendal Law, for the Wife having once a noble Fie, the cannot forfeit the ſame by her 
. and therefore ſhe muſt retain the Dignity that is annexed to it, which is incom- 


municable to her Husband, becauſe he is not in Fie. But it is obſer vable, that if the Daugh- 
ter of a Nobleman marry another Nobleman, ſhe will loſe the Precedency due to her by her 


Birth, though ſhe would not have loſt it, if ſhe had married a Gentleman; and the Rea- 


ſon of this ſeems to be, becaule, by marrying a Nobleman, ſhe receives another feudal Dig- 


_ nit which ſuppreſſes the firſt. 


I find it obſerved in Judge Coke Lib, 12. fol. 11 2. that if a Baron dies, having divers 
Daughters; the King may confer upon either of them the Title. And thus the Lord Crom- 


wel having died without Heirs male, Burchier who married the youngeft Daughter was made 


Lord Cromwel, of which we have no Example in Scotland; for by our Law, if the Title de- 
ſcend to Females by the Patent, the eldeſt only can facceed to the Title; but if it deſcend 
not by the Patent to Heirs male, then che King may admit neither to the Title, or either, as 
—A rs TS, of VVV I ds Page 
FrER the Husband's Deceaſe, the Wife did bythe civil Law enjoy her Husband's Pre- 


- cedency during her Widowity ; but it ſhe-marry to a Perſon of inferior Quality, ſhe loſes 
that Precedency, L. 8. de ſenat. which holds with us, and in England : And yet ſometimes 
the King allows her the ſame Precedency by a Letter, as he does alſo to the Daughters of 


Dukes, and others who have loſt their Precedency by Marriage, which Letters, or Warrants, 
are directed to the Heralds Office, and regiſtrated there: And the Queen never loſes her 
former Dignity, though ſhe marry. the meaneſt Perſon after the King's Death; and generally, 
al the Privileges due to the King, are communicated to the Queen, per L. 31. F. de Leg. 


. 


Auguſta, autem legibus ſoluta non eft, principes tamen eadem illi privilegia tribunut que ipſi A 
24 & que 5 


bent. Notwithſtanding whereof, Lawiers think that her Baſtards are not noble, as the Baſtards 
of Kings, nor does the Womb ever nobilitate ; the Country of Campaign in France only 


_ excepted, where it is ſufficient, that either the Father or Mother be noble, which was allow- 
eld to the Ladies of that Country, upon the killing of all the Nobility at a great Fight, Pa- 


Pon. de noble s. aum. 3. By the Civil Law alſo, a Widow living lewdly, loſes her former Dignity, 


| Arg. H. fin. in authent, de reſtit. But this holds not with us, Vid. Bon. de curt. de nobilitate, cap. 


% HIT, 1h BE % pr Coons thn | . 
Ur has been doubted, whether a mean Woman marrying a Nobleman, retains the Privilege 
due to her by her Husband, who has been 3 Forfeiture, or otherwiſe, and Corbin 
es fon, 2) Auguſt 1698. whereby it was reſolved, that ſhe retains ſtill her former 
Privilege, ſince Crimes are perſona), which is alſo our Cuſtom. e ee 
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Tx has been likewiſe doubted abroad, whether a Noble woman marrying a Plebeian. ang 
| thereby lofing the, Precedency due to her Birth, if ſhe marry. a 5 the San 
ns pl | Marriage, ſhe will Re recur to her firſt Hignity, the Perſon by whom ſhe loſt the firſt 
x, Dignity being dead; and it was found that ſhe will not, for in Lad that which is once wy 
tinct does not revive ; and therefore Women in ſuch Caſes take Letters of Reſtitution, a 
hey call them, or procure a Warrant from the King, for that Effect, as the Cuſtom is win 
us, ut inter ue niat pr incipis reftitutio que plebeitatis maculam abſtergat, Traitte de la nobleſe, 
Pag. 324. But there would be no Place for this Queſtion here, fince with us a Noblewoman 
would not loſe her Precedency by marrying a Pleveian, but the Doubt behoved to be thm 
ſtated. with us, vig. Whether a Noblewoman marrying a Nobleman of an inferior Degree, 
vould recover her firſt Digulty, ſhe marrying thereafter a Gentleman; or whether a Knj 
Baronet' Lady marrying a Plebeian, could thereafter, recover her Dignity ifſhe marry a Gen- 
tleman : For I eonceive a Knight Baronet's Lady does not, like a Noblewoman, retain her 
Precedency when ſhe marries a Perſon. of inferior Quality, and I think neither of them would 
recover their former Dignity, without a ſpecial Warrant. 15 „ 
I find that the Commiſſioners appointed to regulate Queen une Funerals, did upon the 
20 of May 1619. declare, that the Ladies of the privy Chamber ſhould in Time of Mourning, 
take their Places as if the Queen were living, till the Funerals were ended; and that the 
Queen's Chamberers ſhould for the preſent. Funeral go before Counteſſes Women, without 
Prejudice, to Counteſſes Women, at apy Time thefeatter. Cntr wh oo] Fs 
II is fit to obſerve that the Wives and Daughters of all Dukes, Marquiſſes, Earls, Ge. dg 
take the ſame Place that the Husbands and Sons do, conform: to the Precedenc formerly 
en 545. And J find in the Heralds Office of England, an Eſtabliſhment ſettled thus 


2 


* 


amoneglt Women, by Jaſper Duke of Bedford, and other Noblemen, by Warrant from 
The Wives of Dukes of the Blood royal. The Daughters of Barons. 5 
The Wives of other Dukes. | The Wives of Knights Bannerets, 


The Wives of the eldeſt Sons of Dukes of the The Wives of the younger Sons of Lords, 
Blood royal. -- The Wives of Knights Batchellors. 
77 5 Daughters of Dukes of the Blood royal. The Wives of the eldeſt Sons of Knights 
Che Wives of Marꝗ uiſſesę  Bannerets. © e e eee 
The Wiyes of the eldeſt Sons of Dukes. The Daughters of Bannerets. 
Tube Daughters of Duke. - + + The Wives of the eldeſt Sons of Knights 
___ Countelle 00 tags ont 1 een, 59g» 4. 
. Tue Wives of the eldeſt Sons of Marquiſſes. The Daughters of Knights Batchellors. 
REY The Daughters of Marquiſſes. 0 #; The Queens Maids of Honour. 
5 The Wives of the younger Sons of Ban- 
The Wives of the eldeſt Sons of Earls. nerets. I 


* 
r 


% 


The Wives of the younger Sons of Dukes. 


The Daughters of Earls. The Wives of the younger Sons of Knights 
The Wives, gf Viſcount s,, Biatchiellerr... F 
The Wives of the younger Sons of Marquiſſes. The Wives of Eſquires. 

The Wives of Barons (that is to 4055 our Lords,) The Wives oſ Gentlemen. 

The Wives of the eldeſt Sons of Viſcounts. The Daughters of Eſquires. 

The Daughters of Viſcounts. "The Daughters of Gentlemen. 

The Wives of the younger Sons of Earls, The Wives of Citizens. 

The Wives of the eldeſt Sons of Barons or J. ords. The Wives of Burgeſſes. 


4 l 


* 
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FROM all which it is to be obſerved, that the Wife of the eldeſt Son of any Degree takes: 
Place before the Daughter ofthat fame Degree, and both of them take place of the young- 
er Son's Wife of the preceeding Degree. Thus the Lady of the eldeſt Son of a Marquis pre- 
cedes the Daughter of a Marquis, and both precede the Ladies of Dukes younger Sons? J. 
tem, the Wife of the next Degree, as a Counteſs, precedes the Lady of the eldeſt Son of the 
preceeding Degree, as of a Marquis, and the Daughter of a. Marquis. 
38. Tunis holds not only in comparing Degrees amongf themſelves, but alſo in comparing 
Families of the ſame Degree amongſt themſelves: As for inſtance, though the Marquis of Dou- 
glass Lady, would give Place to the Marquis of Huntley's Lady, yet the Wife of the Marquis 
of Douglas eldeſt Son, would take Place from the Marquis of Huntley's Daughter. 

4. TRO VGH of old, with us in Scotland, the Wives of Lords did contend, that they had 
1 the Precedency from the Daughters of Earls ; vet fince that Letrer written by King Charles 
I. at his Coronation, we follow the Cuſtom of England, in preferring the Earl's Daughter, 
Who takes place immediately after her eldeſt Brothers Wife. OO IJ 
5. TpHovGn the Daughter of a Marquis gives Place to the Wives of the eldeſt Sons of 
all Marquiſſes, yet if that Daughter be an Heireſs, and the Daughter of an older Marquis, 
then ſhe takes Place from the Wives of the eldeſt Sons of all younger Marquiſſes, 3 


— 


I'£ 


— 


>. an SP ie” 5 1 5 is 4 # - 4% g * a 4 . q . * : | a — — N 
1 * 2 y 2 . 1 
* A A + 4 ow. * 
7 - = + z I 4 3 F . * 0 ; ; 2 
1 to 1 > % WE 3545» 1 8 9 * 2 e Wy — bc W Tx as ww 14. 
| | | 72 99 n r N 5, r a * 8 | 
* . - WS , * * 3 | N N * 
*. 5 q g - 1 ; * - * wa ; = 4 al f ? 0 » 3 * : . 3 
* . 5 * 0 — % a - : "Xx 
| | 2 Wert „ a | | N 1 8 
” . - B's bs 1 J . : g 1 f a 
= 2 . * "TIF AE j | A 6 * 6; #4 2 * 4 8 v F * I * q 
* k - ” þ 4 * 1 : b & | 0 y 4 ; * $ , 
1 — L I - 4 3 « 4 {4 5 4 1 2 j . 5 Gy : . 2 "wh bs 
. 5 * * . | 2 
1 4 | %% 6 Uh, 3 2 be Ss 1 „ 3-0-0 
| 7 4 ; 9 : ' „ * * N . I. * 4 * * 42 8 4 0 4 4 N * 9 * ee 
N \ 7 | <P ; ; 1 2. 
# . * 4 * * a N ; l 
. 7 * - * — < * 9 2 
. 2 1 cd 2 ; "Ry 4 5 ; Ke eg 
| hc 1 ot 1 n F . r ö 6 We 244 * d — 
75 72 - * 


„ „ „ꝶͤ— On <a. „ 1 1 : 

. 5 : wm 4,» TC * 2 2 * Bo. "I 7'S 8 . 5 A by 4 E L - . 0 N . - E. J 

* 2 GE ent qt Fs 5 3 . Uw TR on OR SILLS ö 2 
W * ie - 72 r oy 2 5 4 > A 3 wa 
Oo nes Toh o ·˙ Fo TT NE * e 
g . 4 4 — Per N 8 2 = 
, ** * \ e 
. N 3 es OR. 1 


obſerves, 24g. 240. It is lixewiſe obſervable, that ſince this Ranking under Henry IV. there 
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counts, and of Lords or Barons, the Wives of Baronets the Wives of Hannerets, the Wives 
col the Knights of the. Bath, and the Wives of Knights Batchellors, £6; as in the former Liſt. 
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hich-it is anſwered with this Diſtinction, vis. either. the Kingdom, or other Places 
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3 4 5 which Competitions are ſtated, remain the ſame that they were in their Sub- 
fantials, and then the former Precedency is ſtill continued; as for Inſtance, though Rome, 
whilſt it was a Commonwealth, did ſometimes admit of a Bictator, who had indeed hebow- 
er of a King, yet they remained ſtill the ſame Commonwealth; and therefore being the ſame 


- © in Subftantials, they ought to have.the ſame Degree of Precedency continued: Or when, 


| "two or three Kingdoms are without any Alteration, united in one, asthe Kingdoms of S:ors 
nd and Eng/and Jeers 19 5 Wo 8 of e l . 
Face, who ſucceeded to both, as is fully demonſtrated by £16. Gentil. pag. 82. And this is like». 

| wiſe clear from L. proponebatur, J. de judiciir, & L. 24. fl. de legat. 1. but where there is a2 
- ſubſtantial Alteration, called by Ariſtotle erase vel raperiaorg, there the former Condition 


# 


petition, is that which ought to be conſidered: And thus when a: Kingdom comes to be cons 


Babſolutely innovated, eſpecially if the Laws of the State be altered. And therefore the French 
Lawiers areof Opinion, that the Fe eg of England ought only to be computed Fn 


de ſeveral new Additions ; for aſter the Wives of Lords eldeſt Sons, and Lords Daughters = 
— ranked, the Wives of Privy Counſellers and Judges, Wives of the younger Sons S Vic 


under, Kings in the ſame . 


is not conſidered, but the xaTe&5wog TATE 1%, or preſent Condition of the Places in Com- / 


' quered by a Stranger, and. by a ſtrange and foreign Nation; there the State ot the Kin dom 


P . Conqueror, becauſe at that Time a Stranger, and a ſtrange Nation did 1 5 


the ſaid Kingdom, and the fundamental Laws of it were much innovated, and if this b 


ingdom, 's of It not 
an Alteration, none can be; for the Antiquity of Land cannot give Precedency, for all 


— 


Land was created together, and there are few Nations ſo conqueſt, as that the former Peo- 


: Prefatioin controver/. Wluft, 


-  HISQueſtion has two Branches, wherein the Difficulties differ. 


ple do not remain, ſo that there can be no Precedency upon that account; though ſome who 


of the World, as gen does that of the Spaniſp Empire, in deriving ut from Tubal Can, 


* . 
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QUEST. II. Whether a Kingdom becoming a Commonwealth, or a Commonwealth a Kings 


dum, does their former. Precedency remain? 


4 v 


Tu is, Whether that 'Town or Place which was a Republick, having become ao: 


narchy or Principality, ought it to retain the Precedency due to the former Commonwealth ? 
And that it ought᷑ to retain the ſame Precedency may be argued, becauſe, when one Thing is 
ſiurrogate in the Place of another, that which is ſnrrogate, ought to have the ſame Privilege with 


that in whoſe Place it is ſurrogate, /urrogatum ſubit naturam ſurragati; but ſo it is, that the 


ſubſequent Principality is ſurrogate in place of the former Commonwealth, and therefore 


onght to have the fame Precedency. This Reaſon islikewiſeſeconded by a Deciſion of Char. 


V. who in the Debate betwixt the Duke of Florence and the Duke of Ferrara, did prefer 


the Duke of 15 lorence, becauſe the Republick of Florence was formerly preferred to Fer- 


rara. 


. FroM this Deciſion ſome would diſtinguiſh petwixt the Caſe, where a Citizen of the for- 


mer Commonwealth is preferred by common Conſent of his Fellow-citizens ; in which Caſe 


are extravagant in their Zeal for their Country, do argue its Precedency from the firſt Ages 


4495 


1 they who governed formerly, ſtill govern, becauſe they chooſe the new Duke, Prince, or King; 


where there is a Conqueſt ; becauſe there, neither is there a Conſent, nor does the Govefn-⸗ 


and the Cale wherein a Stranger comes in and conquers : In which Caſe the former Go- 
- Yernment is abſolutely altered, and none of thoſe who governed formerly continue to govern; 


Nor does the Argument of Surrogation hold in this Caſe, becauſe that Argument only holds 
the Privilege pleaded in the one Caſe, remains in the other, neither of which can be alledged 


ment nor State remain the ſame, and conſequently ought not to have the ſame Precedency, 
ſeeing the Sameneſs of Precedency depends upon the Sameneſs of the State, which ought to 
nave the Precededcy, OE OO =» SI > On 
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Where one Thing is ſurrogate to another by common Conſent, and where the Reaſon of 


QUEST. I. - Whether in Competitions betwixt Kingdoms, States, and Towns, is their pris 
en Conaition to be confidered, or what they were formerly? NO 


1 — 


* 


« 


2 4 


— — 


| RL Fe. 
— F 


— n 1 


554 Sir GEORGE MacesgtNzirts WORKS. Vol. II. 
4 , ry J. ä wy ; - % 
— F. TY as | dey 


. 
i 


' Tas ſameis likewiſe to be concluded, where one of the ſame City or Republick - uf; 


Je TQWTOY EXOTRY METACANNEDI THY TOMTEIQD.' Let 


populus ei in eum onine ſuum i 


— 


the Government; for in that Caſe the former Arguments hold: And though Arifiotle, In 
g. Politicorum, lays, eundm flatum” reipublice manere, ubi rem ſuam & ſummam rexpublica, 
ante libera civi alicutſueregendam deinceps committit, magy wiugo ore fie yah SC vf 
| | this requires two Conditions, the one is, that 
one of the Citizens govern; and the other is, that the Government be tranſmitted to him b 
the common Conſent of thoſe his Fellow- citizens who governed formerly. An eminent Ex. 
ample thereof we find in that famous lex regia, mentioned L. 1. F. de conf. Princ. whereb 


the Romans tranſmitted all the Power they had to the Emperor, ug de iu pe rio lata oh; 


- * 


Kere fpoigſtatem contulin. And upon this account it is 


that the Roman Emperors pretend the ſame Precedency that was due to the Commonwealth 


of Rome, ſince the Commonwealth did furrender and tranſmit to them their Power. 
Tur next Branch of the Queſtion is, Whether a Kingdom, being turned into a Common. 

wealth, ought to have the ſamePrecedency that was due to the former Kingdom? And it wou 

appear that it ought not, ſince in becoming a Commonwealth, it is degraded from its former 
ignity, Commonwealthg being by the Conſent of all Nations poſtponed to all Kings, or crown. 


ed Heads, Nor does the Argument of Surrogation hold in the Matter of Precedency, where 


there is not only a ſubſtantial Alteration, but a Degradation: The former Argument of Surrg- 
gation does not likewiſe take Place, where there has an intermediate Impediment interven- 
ed; as for Inſtance, though Spain had been formerly a Kingdom, and though England was real- 
ly a Kjaglom of old, yet both theſe havin become afterwards Provinces tothe Roman Empire, 
they cannot reaſſume the Dignities and Precedency due to them before they were ſubdued, 


and becam e Tributaries, fince that Degradation was made a medium impedimentum, as Law. 
iers call it, which hindred the preſent Condition of their Kingdom to 
old State; A thouſand Inftances of which may be given in other Caſes : And even inthe Mat- 


drawn hack to itz 


ter of Precedency, if a Family be degraded, and continue fo for a long 'Time, ifthough they 
be thereafter reſtored ; or if an Ear} ſhould reſign his Title in the King's Hands, and fo ex- 
tinguiſh his Title, ug he were reſtored, yet he would not be reſtored to his former Pre- 
- QUEST. III, Whether ze who is elected to a Dignity, ought tobave Precedency thereby, as 
if he were? actually admitted? © SPN, OO. t Ws > So 7. a 


HIS Qneſtion has been often agitated, and may be of great Uſe amongſt Perſons « 
I all Degrees. It was firſt debated anno 1521, betwixt the Ambaſſadors of Charles V. 
who was then elected Emperor, and the Ambatſadors of Francis I. King of France, who 
aledged, that though Charles V. was elected Emperor, yet not heing crowned and anoint- 
ed, the Election being but an incomplete Act, cauld not give him Preference; and that it 
could not, was argued from theſe Reaſons, 1. Before the Emperor's Admiſſion and Con- 
ſecration, he is not called Emperor, but only King of the Romans, and therefore he onght not to 
have the Place as Emperor; for the King of the Romans. is inferior to the Emperor, and 
the Inferior cannot have the Superior's Flace. 2. If Election could give the Precedency, 


there needed not any further Solemnity; for by the Election the Perſon elected would be 


Emperor, for none can have the Emperor's Place but the Emperor. 3. That which is 
imperfect cannot operate as much as that which is perfect, L. ædiſicia, 5 perfectiſime, ff. de 4. 
dil. edict. and that which is imperſeR, is judged in Law to be no more than it it were not, 
imperfectum & nullum idem ſunt; and therefore, as he could not have Precedency, if there 
were no Election, ſo neither can he have it where there is but an incomplete legion 4 


Where there are two Degrees ſubordinate one to another, the inferior Degree cannot a> 


ſpire to that which is due to the Superior; but ſo it is, that Election is but ſubordinate to 
dmiſſion, ergo, it cannot operate as much as Admiſſion. Notwithſtanding of all which, I 
find, that Gothafred and others decide for the Emperor, and are of Opinion, that an Electi- 
on has in it the radical Power and Force of Admiſſion, and ſo gives as much Precedeney 
as Admiſſion does; yet with us, we ſee that an elect Biſhop takes not the ſame Place that 
is due to him after he is admitted; and therefore the Diſtinction would be made here be- 


twixt ſuch an Election that transfers all the Power that Admiſſion can, as we ſee in the 


Emperor, King of Poland, and others, who can receive no more Power after they are elected 


and delay their Coronation and other Ceremonies for their own Conveniencies, and the 


Caſe of 8 and inferior Magiſtrates, who are oft- times to receive ſome further Power 
beyond their Election, and ſo their Election not being equivalent to an Admiſſion, it gives 
not the ſame Precedency that the other can; and theretore I may conclude generally, that 
Precedency fellows Fower and Adminiftration. 0 © © © x 
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fianur obſerves in his Life: But Theodoſiwr the younget thought, that theſe „ ee 


be 8 to à great one; and yet if it be doubted, which of two Pearls are of great- 
eſt Value, the Addition of two or chece little ones to either, will raiſe the Value of that one 
to which they are thrown in. Es ee „ Tubes. 
vv EST. VI. How far do former Dignities influence a preſent Advancement, and dettrmint 
the Precedency depending thereupon? and what Rank ir dus to honorary and extraordinary Office: i 


| WIERS give divers Inftances of this, as, 1. A Jud ze is made a privy Counſeller, but 


A 
_ | thereafter the Preſident of that Court where he is a Member or Judge, is admitted to 
be a privy Counſeller; in that Caſe tho? the other was firft admitted to-be a privy Coun» 
ſeller, yet the Preſident, tho? laſt admitted, will have the Precedency, and vote firſt even in 
the privy Council, becauſe. it is indecent that a Member ſhould: have the Precedency, or 
| vote: before his own Preſident. And thus Papon. tells us it was decided by the Parliament 
'aris.” Vid. Lib. 4. tif, 2. art. 5. which is not unlike what Vitellius ſays in Tacitus, 12 ; 
FE arnal. fedum ſi de honoris pr arogativa dimicare cum ducibus audeant, ſub quorum fignis fi. 
Pengia fecerant. A ſecond Cale is, that tho” an honorary or extraordinary Officer will not be 
erred to an Officer ordinary, yet if a Perſon be an honorary or extraordinary Officer, 
ore another be admitted to be an ordinary Officer, if that Perſon who was but fortherly 
a extraordinary Officer, be thereafter admitted to be an ordinary Officer, he will be pre- 
„ TTV | ferred _, 
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re ade in-ordinary. before: bim; if they were admitted fy. 


«6. * CH FB} oiragy tg 349 | to. 
1e was admitted to be extraordinary, Precedency being 
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that upon 


mer Caſe, where, an extraordinary is, preterzed, when he becomes: toi be in equal Dignit 


aL 
Fe 


uud bit. purum bonorem-habent, L. 7. de decir. 
ines dignitatum. [ have heard 0. | 
* 57 the Erection of the Town of Brechin in a Burgh royal, 


when man; are elected to be Aldermen or Bailies at once, he who has been formerly aBaily 


\ 


QUEST. VII. #hether,amongft ſuch at have equal Dignitythejir/s.in Nine onghi to be preferred. 


$5 $. 


1 ſuch as are equal in Dignity, which is clear by the Civil Law, not only in Kingdoms, 


, 13 


ES T. VIII. ben many are promoted at once in the ſame. Mrit, or when many are mi. 


allo ſerib. Albericus qd L. inter claras, C, de ſum. trinit. But tho' this hold whe the 
rit Wherein many; ene named is drawn upon de ſigu to prefer thoſe who are nam: 
ere Promotion being the Deſign, it is to be preſumed that the Order of be 


_ © "yet where the Writ had any other Deſign, and the Nomination did only proceed by wal or 
Narration, there an Argument from the Order of Nomination is not fil 
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1 be preferred; tho it would ſeem 
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that Ik, and Blair of Balthaiock. . 


EST. X. Mbether does Apparency of Blood give Precedency before actual Invi/iiture 
noe Eno y fa x ruddd riot. eE 


againſt him, as we ſpeak 
n | 15 
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dering that ſuch as draw publick Papers are not always verſed in Caſes of Precedency, 

1nd are oft-ticnes ſo intent upon the Deſign it ſelf, that they conſider not the Order of Nomi- 

nation: And thus | have my ſelf ſeen old Charters wherein the Chancellor is oft-times pluced after 


the Lor Chamberlain, and both of them after ſome of the Nobility. And if any Man will confider 


re 


3 


our Statutes Wherein Commiſſions are granted, they, will find this Order very ill obſerved: 


And Lawiers conclude this Argument very weak in ſuch Caſes, Everard. in topicis loco ab 


dine, num. 13. Golftad, Lib, 1. cap. 23. and there are very clear Examples of this given, cap. 2. 


e d OG rt 
er yo in dubious Caſes, where, the Perſon injured cannot otherwiſe prove his Prece- 
dency, this ought to bear, great Weight, ſpecially if many ſuch Papers can be ſhewed of 
one Tenor; and if the Office granted by that Commiſſion gives Precedency above what the 


5 


perſons therein named could otherwiſe pretend to, then the firſt Nomination has the Pre- 


-edency ; 45 when ordinary Gentlemen are named in the Commiſſion of the Privy Coun». © 
2 We. 1 find alſo by the old Records of Parliament and Privy Council, that 1514 Mem- 
of Parliament and Counſellers are in the Sederunts named as they entred into that 
particular Meetings, but now they are named according to their true Preceden ex. 


QUEST. N. Ii what Caſes does Age prefer, and what is its Prerogative in the Matter 
Frecedencey? —— 8 1 E 1 


E Conceſſion of the Prince being the Rule of Honour, he who has the firſt Conceſ- 
fon ought to be preferred in the Matter of publick Honour. except in three Caſes 


Ober ved by Got hefred, cap. 3. theſ. 14. 1. In Caſes dubious, 2. Where the Pretences are 


abſolutely equal; and thus of the two Roman Conſuls, the eldeſt always preceded, as Plu- 
urch obſerves. 3. Lo take away Controverſies amongſt Perſons of the ſame Family, but of 
diferent Lines, it is obſerved in Germany and other Places, that the eldeſt has always the 


| Precedency, as Golſtad and other German Authors obſerve ;and this laſt holds likewiſe with 
mm if the Precedency be not clear, and was ſo decided by King James VI, petwixt Blair ot 


* * 4 4 N 


1 


N 


T HO it may ſeem, that ſince Marquiſates, Earldoms, (sg. being feudal Honours conferred 
oft-times by erecting Lands in a Marquiſate or Earldom, that therefore till the appa- 


tent Heir be actually in veſted or infeft, as we call it, he ought to have no Pygecedency; yet 
_ that being expreſly debated anno 1608. in the Cafe of Frederick Duke of Wirtemberg, it was 


EST. XI. Whether does the apparent Heir his a uming 


0 this it is anſwered, that it makes bim not liable in Payment, according to the preſent 


I © Current of our Deciſions, becauſe Honour deſcends trom the King, and is not any, lu- 


erative Acceſſion, out of which Debt may be paid, and no Man ſhould 
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ge, would be very advantagions for the Defunkrs Creditom, and it is che Intereſt of th. 
Dommontrealch that Creditors ſhould * be paid; ner could the apparent Heir comphi 
ſiuce he may chooſe-to uſe the Title, or not, as he pleaſcs. 5, It were advantagious to the 


. 


Commonwealch that none had a Title, but he who had the Eſtate which was given 


it, and out of which it was to be maintained; a poor Nobllity being a great Burden uben 
 Commonwedlth, and à Ruin to it: And I find that the Parliament of England did A 
George Nevil from being Duke of Bedford, for want of an Eſtate ſuitable to his Dieniry, | 
Which Statut. 17. Fd. IV. expreſſes the Inconveniencies here mentioned, which are — 


in Fcotland.than in England, becauſe our Peers have more Intereſt in laying on Taxes an 
Lords in England have. 6. The Law conſiders not in other Caſes, whether the Thing ud 


by the apparent Heir may be Se to him, or whether he may pay Debt with it; 
| 


for the uſing of mere Ornaments, which 


can yield no Money, or Things of the meaneſt Ad. 


vantage, do make him liable, yea, and he would be liable, though he were a Loſer by the 


Thing he uſed; whereas, not only are Honours and Precedency Things of great Advantage 
and which Men would buy at an Rate, but if a Man have Taberry once to uſe the Titec 


his Predeceſſor, it gives him a great Opportunity to inhance his Predeceſſor's Eſtate by indired 


Means: And the former Arguments prove only that the Blood Intereſt as to Honour, iz 


* 
* 


tranſmitted without a Service, but not that the feudal Title of. Earl can be ſo tranſmitted, 
- QUEST. XII. Whether does the Apparency of Blood give Precedency, where the Predeceſor 


i not dead? © 


HIS is called by the DoRors, Her Ey expe(fentia ſacceſſionis, xahpowplanar Daw ; adh 
on this account it is debated, whether the Son of a Kingought to be preferred 10 th | 


Brother and all the Peers: And generally, whether the Nephew ought to be preferred to 


the Uncle who was his Father's ſecond Brother. And I find it recorded, that Lycurgus did 


decide for himſelf againſt his Nephew, being the Son of his eldeſt Brother. But I would di. 
Kinguiſh here, thus. 1. In the Families of Kings and Princes, all the King's Children are 
referred to the King's Brothers and all the King's Brothers to the King's Uncles ; and thus 


it was decided in France by Henry III. Rupanus, pag. 508. But formerly the Uncles were pre- 


ferred by the Conſtitution of Philip the Long, anno 1316. And though in the Roman Empire, 
| before Alexius Comnentus the . Son, was ſtill preferred to his Uncle; yet that Law 
ror defiring to put a Mark of Reſpect upon his own elder Brother, preferred him to his 
on, and now che Sons of Princes are ſo far preferred, that not only they, but all the Prin- 
cet of the Blood are preferred to all other Peers, though they be laſt created, as was found 


by the Parliament of Paris, anno 1841. betwixt the Dukes of Neveres and Monpenſier. 2. If 
in other Families the Brother be of a * equal to his elder Brother, then the Brother 


will be preferred to the Nephew, as if the Brother be an Earl, and e e a Lord, as 
being en Earls Son; in this Caſe Expectation will not prefer the Nephew, becauſe there are 
other actual Degrees of Preference. 3. If the Uncle were a Lord by Creation, and the Ne. 
phew a Lord by Birth, in which Cafe, if the Uncle was a Lord before the Nephew was born, 


the Uncle ought to be preferred as firſt in Time, but not if the Nephew was firſt bern: And 


thus Baldvs diſtinguiſhes, ad L. ut inięſtato, C. de ſu. & leg. hered, 4. If neither the Ne. 


z Uncle have any ſpecial Dignity, then the Son of the elder Brother is to be preferred 
9 the Uncle; and this lat Caſe ſhews, that the immediate Hope of Suceeſſion, or jus enpe- 


CFCantiæ, is in it ſelf a Ground of Precedency: And fince a Man and his apparent Heir are 1 


na & eadem perſona in the Conſtruction of Law, and that in many Things that are diſadvan- 


taglous to the Son, he is looked upon as Heir apparent, in the ſame way as if his Father 


were dead, it is therefore juſt, that as he has the Diſadvantages of an apparent Heir, fo he 
ought to have the 8 of an apparent Heir; and thus we ſee, that our Statutes har 

ing deelared. Compriſings bought in by the 4 wt Heir, to be redeemable by the Defund's 
Creditors, it was found that'a Comprifing bought in by the eldeſt Son, even whilſt his Father 
lived, was redeemable from him, and: that he was an ap 


| om parent Heir in the Conſtruction of 
Law; and therefore fince the Law puts him in the ſame Caſe, as if the Father were dead, he 


oughe to have the fame Precedency, and 1 onght to be preferred to his Uncle, to 
whom he would certainly be preferred, if his Fath AQ. 
land, the Unele was of old acknowledged to be King, during net only the Pupillarity of hi 


er were dead. It is remarkable that in Sl. 


FP ” 


Pupil, but during the UncK's own” natural Life, which being an Invaſion upon the natur 
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++» QUEST. H. ether n an eller Brother, who War born before the Father war 
5 preferred to the Dig of 's King, Marquis, Earl," &c. be projerred co a younger Brother vther 
duo war born after bis Father had attained to either of ee LEST. IIS... 
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1 AWIERS have varied much in chis Pohit; for ſome have been of Opinion, that choſe that 
are born before the Dignity was attained, cannot pretend to the Precedency due to the 
her, for he cannot be ſaid ( Tay they) to be the Son of a King, or Marquis, whom a Ki 
or Marquis - did not beget; and fince thoſe who are born before a Crime 1s committed, loſe 
not their Dignity by the Father's committing of the Crime, To by the Rule of Contraries 55 1 
be who was born before his Father was advanced to a Dignity, onght not to participate of 2's CY 
- chat Diznity - This they found likewiſe upon expteſs Laws, L. ſi ſenatus, C. de dienitat. L. 
imperial, C. de nupt. Aud thus Darius was preferred to be King of the Perfons to Artaba- 
zante, Others do more Juſtly conclude, that theſe areto be preferred, though born before the 
\ Dignity. was obtained; tor, he who was born in that Condition can be caſed the'King's Son, 
he muſt be the King's eldeſt Son: And it were very abſurd that the Father ſhould be noble, 
and the Son not; and if a King had but one Son, he could not be King it this were allowed, 
and this is moſt clear, L. ſenatoris Hur, F. de ſenat. where it isfiid, that he is as well to he 
called the Son of à Senator, who was vegot before the Father was a Senator, as he who - 


* 


- was begot after; and though this be true as to Sueceſſion, and as to the. Degree of Nobility 


m general, yet many Lawiers are of Opinion, that they do not attain to ſo eminent a, Degree 

_ of Nobility, as if they had been born after the Father attained to his Nobility; for by the | 

tormer Law, I ſenator natus ex illuftri ante dignitarem adeptam, eff clarifimus, folum natus po- 

fea Hiaftris, Others there are who fay, that theſe who were born before, may ſacceed h 
Honours which deſcended from old Predeceſſors, but thoſe which were acquired in the Fa- 
-ther's own Time, ſhould only deſcend to ſuch as were born after theſe Honours were ac- 
quired: But now generally in Europe, and particularly with us, even thoſe who were born 
beſte Father attained to any Digniey do participate of his Digty, 3s they tad been 
born after the ſame was acquired, in all Caſe s. 
r . FTHES 0 ts FOB 


* 


EST. XIV. Phether ought a Son, who is in public Imployment and dignified, topre- 
„„6drcr„C„krdßß . CT og 


7T'T is anſwered, that a Son being in publick Imployment onghtto precede a Father who is 
not. And thus Fabius Maximurcommanded his Father to light down from his Horſe when 
e was to meet him, and was praiſed for maintaining the Dignity of the Roman Empire in 
this Caſe: And the Son in this Caſe is not a private Perſon, but repreſents the Prince or 
Commonwealth, who are to be preferred to any Perſon ; and therefore Laurentius Celfi was 
Juftly taxed at Venice, becauſe he would not meet his Son when he was newly made Duke of 
Venice, left by being diſcovered before him, he ſhould leſſen the Prerogative of a Father. 
Bor it may be doubted, whether though this hold in Employments, it ought to hold in 
Titles, fince in theſe the Son repreſents not the Commonwealth: And therefore in theſe Caſes, 1 
the Laws of Nature ought to prevail above the Laws of Honour, eſpecially if there be none I, 
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preſent but Father and Son; but it (there be a third Perſon preſent who will take the Place 
Fo the Father, but not from the Son, then the Son muſt precede the Father, becauſe though 
he Yield to his Father, yet he ſhould not yield to a third Party. And it is a general Rule 

in Matters of Precedency, that I muſt precede you, if I precede him who precedes you, 
| which is not unlike that Maxima uſed in other Parts of Law, qui vincit vincente n me, vincit 


"QWEST. 
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To this it is anſwered, that he cannot claim any e for though there be there 
1. the Hope of Succeſſion, and that the Perſon to ſuccee be in act proximo, and that 
likewiſe it may ſeem that he is advanced to a Dignity, and ſo ought to have a Precedency 
ſuitable to it, and that it may likewiſe ſeem fit for the Intereſt of the Commonwealth, that 
theſe ſhonld be reſpected and preferred, who are marked out for the Service of the Cons 
monwealch yet Law nor Cuſtom have given them no Precedency ; for ſince they have 
| Kvally no 725 nor Power, they oupht to have no a&nal Precedency. And thus it was 
found by the mend of Paris and Tholouſe, anno 1551 & 1566. that theſe who had Sut- 
Vvancies were only to be preferred according to the Dates of their actual Admiffion, and fo 
tieſe who were. admitted to be Coudntellers or Judges, after they got their ne a 
onght to have the Precedency from them, if they did actualty adminiftrate before them, Vid. 
ee natebil, qui. cap. 72: Matth. at Mi deciſ. Nenpdclitau. It. 
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which of them ct born 1 N 
markable Inſtance of this, Gen. xxxviii. where the Mother deſired the 


| this Point Lawiers 
| Se een the Pretenders, if it be diviſible of its own Nature, or if it be indiviſible, 
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Earl, if be had liurd, take Place from the Daughter of a younger Ear? 


T may be alledge d, that the Daughter of the Lord ſhould not precede; becauſe an Earn, 
I ſhould {till precede a Lord's Daughter, and this Lady's Father was never an 
arl, nor are we to conſider future Honours in the Matter of Precedency; and as the 
would not take it in her Father's Time, ſo neither ought ſhe after his Death: And as her 


Father himſelf, being a Lord, though an Earl's Son, would not have taken Place from the 


younger Earl, ſo neither ſhould the Lord's Daughter from the Earl's Daughter, he being a 


Joanger Earl than that Lord's Father. And I find by the Heralds Records in Exgland, that 


ir Thomas Leei's Daughter got a Warrant from the King, to take Place as a Lord's Dangh. 
ter, her Father having died before his Father the Lord Lee, which proves, that ſhe could 
not have taken Place otherwiſe, and this is commonly received in England.” But yet it may 
be debated, that the Daughter of that Lord ſhould have the Precedency, ſince her Father 
would have been an elder Earl; and though ſhe could not take Place 1 her Grand- 
father's Time, who was the older Earl, yet per jus accreſcendi, and the Right o 
tion, ſhe comes after her Grand- father Death to be the Daughter of the older Earl, for 
Honour is but a Part of Succeſſion; and therefore as ſhe might have Right to her Father's 
Succeſſion, if ſhe have not Brothers, ſhe may by the ſame. Reaſon have Right to the Ho. 


nours. And it were very ridiculous to argue ſo, as that her elder Brother ( if ſhe had any) 


might take Place as an Earl's Grand- child, and that ſhe could not take the ſame Place as his 


Siſter 3, and conſequently, fince he would take the Place of that younger Earl, ſo ſhould he 


f that younger Far rs Siſter or Daughter: And the Reaſon why ſhe comes to an higher 
Degree of Precedency by the Death of her Grandt father, is, becauſe by the Right of Re- 


preſentation, her Father's Family comes in the Grand-father's Place. And to ;ſhew that this 
Argument, viz. Your Father had not the Precedency of me, therefore yon cannot haye.it 
of my Daughter, is a weak Argument in Caſes of Repreſentation, may appear from this, 


that if it were a good Argument, the younger Earl might as well ſay to that Lord's Son, 


Your Father never took the Place of me, fo neither can you. And though it may be anſwer- 
ed to this Argument, that the Diſpatity betwixt the Brother and Siſter lieth in this, that the 
Son repreſents the Grand-tather, but the Daughter does not; yet if we. conſider it nearly, 
even this Anſwer is fallacious, for though the Daughter repreſents not the Grand-father, 


yet the Father's Family repreſents the Grand-father's, and" fo participates all the Honours 
of the Grand-father's Family by that Repreſentation; and as the elder Brother becomes an 
Earl, becauſe, if his Father had lived, he had been an Earl, ſo ſhe ought to have, the Pre- 
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Kae as an Earl's Daughter, becauſe her Father would have been an Earl for the ſame 
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_ . QUEST. XVII. herber, if the elder Brother be mad or dumb, &c, does the ſecond Bro- 


I Have heard this Caſe much debated, ſome contending, that ſuch as were incapable of 


eclared that ſuch as are born deaf or dumb, or are naturally Ideots ſhall not ſucceed: But 
others thought, that even theſe are to ſucceed, but have only their neareſt Agnats given 
them for Curators, and ſo they are Heirs; and conſequeutly the Precedency is not due to 


* 


_ their neareſt Friends during their Life, and they may have Children who would exclude 


their neareſt Agnats. I find ſome Lawiers diſtinguiſh betwixt ſuch Defects as are natural, 
and follow the Havers from their Birth, and theſe - Defe&s do exclude from the Succeſſion, 


12 that the next Heir has the ſame Precedency as if his elder. were dead, if the Succeſſiun 


of Kingdoms, or Feus that have a Dignity annexed to them; but in private Rights, and 


where the Defects are accidental, they allert that the Right remains with the Heir tho de- 


fective, and conſequently he retains alſo the Precedency, Tiraquel. queſt, 232. 
. QUEST. XVIII. Which of two or more Twint ought to 
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/ ſearlet Thread to be bound about his Wreſt who ſhould be firſt born. And as to 
Point Lawiers have differed , very much, for ſome think that the Eſtate ought to be 
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de Fuper ier Jy en De, dee if the ; Succeſſion be of a Feu; or the Decifion 
may be referred to Lot in private Perſons, or. to the Vote of the r of the 
Kingdom, if the Succeſſion be to a Monarchy. Some likewiſe are for the Brother's pollcli- 


ing by Turns and alternately : And tho one Witneſs be not ſufficient generally to chin, 


. .QUEST, XVI Fhether does the Daughter of a Lord, who would "himſelf have lern on 


Repreſenta - 


ſucceeding, were to be reputed, as dead, Et per cap. 1. an mutis ſurdis, it is expreſly 
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and other Arte therefore by the ſame he ſhould clade is "other 


Marriag e and its faced 'Charatter, and to invite Men to make 


nour of Marriage; and this is likewiſe el „ cab. 0 K 


| hag the Children of the intermediate lawful M 
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ing begot a Son upon 'Elizaberh Muir, he theteafter married. a Fin 

Facl of Refs and had by her the Earls of Srrathern an 25 450% 1 a nich 
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ten were, by a Reco tion and Acknowie dent or Pa Fe tip 16 
— born 7 the lawful Marriage; the nomedguent 5 conty 9 hs 


Times are tio nnknown: But th Arguments w 1. 5 be 
toy . 1 „That a Son ſo legitimated would Inn NOR 0 0 re 


ain, Authent. yuibus mod. nat. cap, Ali ſunt legit. fi e 
ii, Auhent. at. cap, 1. qui 1 Jun 2. Legi tion i 
a dan back be Time of the alvity, cap. 17 4 7 Pſi, Au, Andi 
uts the Perfon ſo e in the ſame Condition as BEN 


„ quis" filio, g pen. F. de infuſt. tet. And this is, bedenede a f 
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1000 done. 3. By the Roman Law, joſe that were > born i in 1 19 5 were f 
able of Succeſſion, but how ſoon they were ratifomed and. had returned, 


2 wereireſigred 
the Right of Primogenithre, andprefetred therein to thoſe who were fl horn t * | 


and therefore, ſince ſuch Was the Force, even. of a civil and unxea Fiction, much 
— ens 2 We . Bo to be allowed to Legiti Kg, e ]. id upon jk 
and pious Pr + 2 gad the Right of Succeſſion, the Time the 5 n. + Deat 9 
whom he is to pr oes regulate the Quality of, the Saccefſionz, En therefore, ſinos the 
Perſom leg zitimated was ckpahſes of Succeſſion the Time the Pons, 71 led, and was then likes 
wife the delt, he "ought to ſhicceed ag gee. F Con dition TAE 6 he, ime of..his 
Beem L. poß confanguineos,'h proximam, ff. de ſuis & legi 4; enim Prins gebe df cn ans - 
ditione quæri, q Hereuitas 75 legatum ad en pertineat, in o orter, 4 715 7:23 * 7 The he. 
eldeſt Son was 2 55 eldeſt, and was only fo red from this K ght of Frimogeniture and 

Precędeney, by the legal Imperfection of | his Birth, ; , and therefore this. Impediment:. 
remdved by the fame Law which put it, his Buch ge Arn intire. 1 od; 19111 90111 

Bor whether this Privilege ſhould be grad to, ych h 4.98 are. Teonned by u he, : Prince ; 

and not by the ſabtequent Marriage, ma doubted. 4 1 inclitie think 

becauſe the ſpecial Reaſon of the former Gwen pends u J 7) 3 . Hos 
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in cap. grand. de ſup, negl. prælat. nd my 


not by yy ced of his pre3 judge third Parties; et here 


N 1 of this m may be. given in this a0 vie Th 1 or r of a City; hes 
ing Patron of a College within their own Town; his Majeſty grants a Commiſſion for 


* that College, wherein he names firſt the e , then the Mayor, Cc. The Queltion 
may be moved, whether the Biſhop ought to precede, becauſe he is firſt named, ot tlie, 

or, becauſe he has moſt Intereſt, being Patron, who may. likewiſe alledge, that the Biſhop's 
mination proceeded only from the ordinary Cuſtom of naming Ecelehtaſitcks firſt, - 1 

As alſo, if in a Commiſſion, of Juſticiary, three Lords of the Heſſion bein nad 14 

the youngeſt of the three being firſt named in the Commiſſion, it may be doubted; whether - 
the Senlority formerly acquſted in the Seſſion qught to be obſerve and give'Precedency iu 
fitting and voting; or if they ought to fit and vote accordi g. as they ate named in the Coma 
miſſion? And it may be alledged, that the Seniority. in the Seſſion 2 to be reſpected, 
there being a Right of Precedency thereby. acquired, which cannot be prejudged by a Nos 


117 5 which might ha ve pfocceded upon Miſtake; fince it is not to be preſumed, that 
bis Maze 


would degrade any whom he continued otherwiſe in ſo eminent @/Dignity an 
asf 1 7 rothers were named in a Commiſſion, the elder would ſit and vote fxit;. thoug 
the younger were firſt named, d that Inrerſion being preſumed to proceed fram Halb ! 
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that though both. be. 3 the fame 


IN anfiver to this, i 11 i generally conclul ) 
and in the ſame Hour, the Priority of his Majeſty's Superſcription, would prefer _ 
oſe fayours his Majeſty did firſt ſupecieribe, which may be cleared by his Maj 
- -D6clargtion/for he being the Fountain of Honour, be is the only fit Judge in all Como, 
 Yerfſes Colerbing it; or it his Majefty do not remember, the Declaration cf bis Secretary i 
—— ubtedly: to de believed, nam in his que artingunt ii ium, qicium erentibu / 
Jum 3 — ow ae his Maj ty and his Secretary were dead, ſomethink that chere were Place 
ihe ee ing to atify either, fince the completing of R Rights de 
ety pon bi th walk And by the feudal Law, and ours, if 1 ion 
2 made in the N 8 = mira in fayours of ſsveral. Perſons at the ſame Tia 0 
ration, as Cray alſo tells. us, and he may prefer either 5 he pleaſes. 4 
Sons edntend, that where ſeveral Patents arg grafted in the ſame Day af, 0 
prefer either, though ie be known which of the twoPatents were firſt figned and % ribs 
Sd For in Law, where the Difference of Time. is ſo Ns the Law looks upon it 48 no 
Difforede6ar all; gam ue minimis non curat pretor And Aller icus, who has written a Tr. 
e nim is ofthis Opinion. And we fe that the Law, a other Caſes, brings in equ 
_ kpproach-ſ6fiear one another in Time; nor can the. 12 be ſaid to 25 in end to haye 
5 Ade! himfelfof the Power of Preferenoe,,.w {ay rey Right of Preference is ſo mall, ay 
when 2 ſuperſcribes both the Patents atth me 47 7 71 that he does not 
n 


any other 
 Preference'by the Priority of figning, fince it appears his Majeſty had no Def 
the one 0 the e ers are ordinarily preſeiited to to him by. Acci 140 bn Toile 


clare the Preference by any eve AQ, but leaves both Parties to the common Law, 
that there he who had the Precedency before theſe Patents, ought to be continued in the 

| Preferente; 72 5 all dubious Calc. the Law ſtill prefers the Poll, 7 
ndum. Nor can it be imagined, that his Majeſty 445 
. e hath actually preferred ; but ſo it is, that to poſtpone a 
to whom uy was is formerly | referred, is 13 to degrade him: And 


dubio pro 


ce Accumulation 


and Conjunction of Titles has very many EffeQs in the Caſe of Preference, the leaſt Effect it I 0 


can havey is to prefer the Haver in ſuch a dubious Caſe. 


I likewiſe conceive, that if two Patents were Sven at the 0 Time, one to a Perſon who 5 


had ſerved his Majefty, and much more to an actual Domeſtick, and the other to a Perſon 


| : who had not ſerved, nor were no Domeſtick, that in theſe Caſes, he who had ſerved, or 


on ofthe Pris 


were a Domeſtick, would be Receier becauſe of the "WIA A 
000 the former Service of the ele. UL _ 


— Sous. XXII. Met ber it Fre 110 
Legere or attual Poeſon? 


1 -firft is che Time when the Honour is firſt granted, witch i is called by Lawiers temput 
bene if the Advancement be of one fingle Perſon to a fingle Nignty; or tempus c0- 
| if the Perſon advanced be aſſociated into any Society, as to be ane of more Judges 


25 brought 1 in in his Robes. The third is the Time when he gn aQual Poſſeſſion. 
Tui who write upon this Subject do ee that is to be given, not 
Som the Time of Promotion or Proviſion, but from me, offeflion ; ſo that be 
who is la Ae or as nified, will haye Precedenc 75 „if he Boney © it actually apprehended Poſe 
ſeſſion, Bald. in cap. cum gi m de con ſuetud, Gotho red. præced. cap. num. 18. And thus 
he obſerves the Cat of f Rome, aris, and Tholouſe to have decided, and * this he cites 
I. alt. Ne rxcuſar; turor. L. 1. C. Theod, quis in grad. prefer, And fi 
is the ad of that Advancer * Act is not complete til n. N 


7449 
{ 


b E 0 R G E Net 1 7 Li 5 7 XK 7 7 Foun | 
8 285 e ; 


N 5 


2 QU ES T. XXI. In the Competition EL AS WY, are e at 2 ſame Tine =. 


jeſty's own 


Of. creden- 
ends 1 


aly ſuch u 


elt, wee divertit ad alium actum. There indeed it ſeems that neither can chin 


full in Courſe 3- It may then be all dged, that in ſuch dubious Caſes, w ere Preference can: 
not be wy! from ts Supecicriprion of the Patents, and where his Majeſty does not de · 
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4 i ” 10 this att in Hodowry which quire Admjiifiration, ſuch as the qe in a . 
totY: £94 pet ir holds not in Honours where no Adminiſtration is requiſite. And thus it two | 
de advanc wie tobe Earls, he whoſe Patent is firſt paſt the King's Hand will have the Pre- 
cedenty, tho" the other ſerve in the firſt Parliament, or be preſent there 4 Day before the 
"other; or have his Parent firſt N for it is the King, and not bis Clerk that makes 
noble: but 25 this is debated by is Roque, cap. 66. Lawiers likewiſe obſerve that che for- 
Rule, waly eferring Hhim-who bs firſt ſerved wh him who was firſt provided or inveſted, 
12 tho' he who was firſt provided or inveſted, was not in morn; and did not delay 
to take b Polfston, but was hindred by ſome extrinfick Im pediment, ſuch as Sickneſs: And 
this they ſay, was decided the 27 of vil 1594. in rota e Aud this is obſerved to be 
the Opinion by Gonzales ad ręgulam 8. cancel, And this they prove by the Analogy of other 
Kale Rights, Which being to be completed by Poſſeſſion, the Law conſiders not whether the 


who 1 e 8 was mp rod rom torn. 0 rene, but who ue areal. | 
* to Poſſeſſion. = | FW 
TS {Hf Ade LMI ũ m of TOA 05 000 Cy rr ON ERS. DOT rd at | 
UBST. XXIII. Whether does "he Di ty of tom who b; ow) the Honour, * lte 1 155 
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Wi Ng | 4 
1 T's is te that it dbes, al other Things being ety 155 Ds — is tri as | 
ſage Diem from. a King; as for Inſtance, thoſe who are made Knights by a King; 
eprefert to thoſe who are made Knights by a Commonwealth; andamongſt ComMonwealths 

75 who * made noble by the greater Commonwealth, are preferred to thoſe ofthe fame Degree 
Ade noble by a leſſer Commonwealth,  Glpf. ad IL. 2. de aib. ſeribend, Menoc hb. concil. 128. 
Talderu- * jonitat."concluf, 32. And this olds fo far, that the youngeſt Knight 1 ä 

the one, is W to the oldeſt admitted by the other; but Knights admitted by 4 
 Gortmiſfionet;/ are not upon this account to be poſtponed to thoſe made by the King ie 
elt ünce they N the nen, of vs admitted by the ſame "Dignity, 8 5 Ren 
wer allum farce per . 

* Ir 1s. 2 edle that the French King prefers the Dukes made by the Carney | 
N 0 2 (Dukes made by himſelf; but even to the Ambaſſadors of forels 

Alis is allowed only to theſe Dukes who are ſovereign Princes. By this R 
115 1 is; that the Clerks of a ſuperior Court are PEN to hole of an inferior, fince te 
=D their 5 etl froman higher Juriſdiction. | 


| 5 I . Whe be con a Prince rule ay 7 bi own gaga in the men, 5 
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1 e an 505 n n hecanrice bo Hodou's but whets ke is 2 
_ es at's it is that he is not a Prince, atleaſt hath no Power in the Territories of 
other Prince, Which Opinion ſeems to be founded on E. alt. F. ue of. præfect urb: And. 
1 5 refore enen the Emperor having defigned at Lyory in ance, to Kren the Earl of 

dvoy Duke of Savoy, he was refiſted by the Governor of Lyonz, till the French King ſhould 
, And Charles V. having, whilft he was Emperor, created ſome Lords and 
eee in France, tho! at the Deſire of Francis I. the French King, their Creation being 
reafter controverted by their Peers, it was found ille al. But yet 1 e rather to Mo 
BW CRE ge nobilitate> cap. 2. Who thinks that a Prince may exerciſe an) 05 untary 
Juriſdiction Wühdut his own Dominions, eſpeclally in relation to his own Subjects, L. 1. 
F. d offcio" proconſul, Bartol. in L. 1, col. 9. la Roque, traict. de lu nobk Ne. 
And if they ſhould attempt againſt his Life, they would: guileyof Treafon; tho the Attempt. 
was made * 4 foreign” Natiom Lawiers likewiſe have allowed to Princes all Manner, of 
Juiſdiction, even within the Dominion of others; and therefore I much admire how 
theſe Honenrs that were beſtowed by Charles V. could have been thereafter controverted, 
T the Perlohs't w be 855 were the ro and? s own RY. but 1 "qo nh they 
Vere not. 
* n er -44-: 

* 2 EST. NV. e whes he: Praha 10 95 As hart os Theor] Oi] is ; aim, indy 
25 the elf Member Convocute the Incorporation and who 88 to Fe in that Caſe . 
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1 O the ficſt of theſs Queſtions it is anſivered by ſome Lawiers, that the Peefident being 
b abſent, the eldeft Member in Dignity may, by his own. Authority, cal the cetng 
.Tllvocart collegium, as they call it; and of this Opinion ate Hofienfir, Pdhorm. Bald, au cn 
| ;& 8 e But others are of 7 485 that the major Part has only Right to con ene 
Us reit in that "Cafe, Innocent. ad cup. 2. de aper. nov. nutc, But 4 third Sect of Lawiers 
ts for agreeing the former Opinions, aſſert, that in eccleſiaſtick ed the the eldeſt may, 
* ls own Authority, call the reſt, but % ſo in laick * and the Reaſon of 82 
cceece 
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- DiſtiaQion ſeems to be, becauſe. Churchmen are bound to give more Obedience to th 
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Soniors, and there is leſs Fear of Defign amongſt chem, both becauſe they are preſiimed un 


de more diſintereſted, and beca uſe in their Meetings their Poſterity is not to gain. 


without any Diſtinction, I ſhould think, that the eldeſt may always convocate, for there — 


ſhould call the greater Part: Nor can there be great Hazard in calling, for the only Hauad 


be Hazard in Delay, it the greater Part were requiſite, for the: Qneſtfon {till recurs, who 


who. meet to advertiſe the reſt, - 


and our Courts in Scotland ſuffer not the eldeſt to precede, but chooſe always one t 


the Members cannot chooſe a conſtant Preſident, ſo neither can they chooſe a Vice-prefi- 
the Ma- 


| which does prefer him to be Preſident: And we ſee, that among 


F 
— 
. 


And that this hath been very anciently the Opinion of the 


could not be taken away from him without an Ad of Parſiament. 


5 any Name of Eſtate, as oftentimes it is ſeen, that ben any Lord is heh gre Yen 


To the ſecond Queſtion it is anſwered, that this is much to be determined by C om; | 
cede in the Abſence of their conſtant Preſident, and this ſeems to be moſt reaſonable he. 
cauſe every Member of a Court is not ordinarily fit to be a Preſident: And yet there aft 
ſome Lawiers who diſtinguiſh betwixt ſuch Courts to whom the chief Magiſtrate has cho. 
ſen no conſtant Preſident; and in theſe they ſay the eldeſt cannot precede, tho“ they ſay he 
ought to precede in theſe Courts where the King has choſen a Preſident ; for as in theſe 


dent, ſince Jeon ſubit naturam ſurrogati, whereas the eldeſt is à Preſident by 
giſtrate's tacite 


Election, ſince he has that Seniority from the Kin | » ſupreme agiltrate; 
cer always commands when the ſuperior Officer is abſennnt. 


fs the eldeſt 
r 3 1 
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UEST I. Whether maya Peer be d. 


FFC 2 e 9 f TS 
degraded becauſe he bath not an Eſtate ſufficing 
to entertain a-Ferſon of bis Quality? and by 9 — be be degraded? ? 
. "3 | as ot 15 | | þ 7 „ „/ A -Þ 45 4% 


n f a r r „„ ä 545 AF TELE ATI K* U e 
I. would ſeem that a Peer cannot be degraded tho'- he hath not a ſuitable Eſtate, be- 
cauſe the King may nobilitate a Perſon that wants an Eſtate, and 'Nobility being a Right 
derived from Blood, it ſeems to have no Dependence upon Riches; and as the baving of 
Riches gives not ny ſo neithet ſhould the Want of them take it away. Likewiſe thi 
is very expreſs by the Roman Law, L. humilem, C. de inceft: nupt. where: it is ſaid, bum. | 
lem & abjefiam farminam nox eam eſſe, que licet pauper fit, ab W tamen parentibus nata gi. 
5 World, is clear from that of 
ripides apud Stob. ſerm. 86. Tyne _ x2 ananeoey To TE mergog ⁰ ig 
Bur I find that Coke, 4 7inft. fol. 355. and the Author of Jas imaginis, pag. 25. condlude 
that Poverty is a good Cauſe for the degrading of a Peer, an Inſtance * whereof they give in 
George, Nevil Duke of Bedford, who was degtaded by Act of Parl. 17. Edward IV. of which 
A& this is the Tenor. Aud foraſmuch as it is openly known, that the ſald George huth not, 
nor by Inheritance may have any Lively- hood to ſupport the ſaid Name, Eſtate, and Dignity, or 
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have not Lively- hood convenient to ſupport the ſame Dignity, it induceth great Poverty, ay, 
Tndigence, and cauſeth often-times Extortion, Embracery, and Maintenance to be bad, to the 

reat Trouble of ſuch Countries, whe 9 Eſtate /þ Wen to be inhabited: Wherefore the 
King, by Advice of his Lords Spiritual and Temporal, aud the Common; in thit preſent Parlia- 
ment aſſembled, aud oy the Authority of the ſame, ordaineth, eſtabliſbeth, aud enateth, that from 
henceforth the ſame Erection, and making of the | ſame Dukes and all the Names of -Digni 
* the ſaid George, on to John Nevil his Father, be from henceforth void, and of none «fit, 
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FROM which A&three Things may be well obſervec. 4 20099 en. 
...1.'Tx ar the ſaid Duke had not any Poſſeſſions to ſupport his Dignity, yet his Dignity 


/ 2 Tex Inconveniencies appear, where a great Eſtate or Dignity is not accompanied with 
#:velmeds; . 530 ggaoegod of niger 0G 0 THINS 
F Tuis is a good Cauſe to take away the Dignity by Parliament. 


x, reconciling which Opinions, it ſeems indeed, that though a Perſun who is noble by 


Birth, ſhould fall into Poverty, yet that Poverty can no more degrade him from his Nobility | 


than it can taint his Blood; but though it cannot root out that noble Character from his Blood, 
and make him no Gentleman, yet it ſeems a good Reaſon why he may be degraded from 
being a Peer of the Realm; for the being a Peer, is no neceſſary Ef:& of Blood, buf a Mai 


ol the royal Bounty, beſtowed for the better Government and Advantage of the Kingdom, 
_ "Earls being by their Original ↄræpeſti comitatur, or Commanders of the County, and Conn 


ties or Shires are o called; becauſe they are the Governments of a Count or Earl; and thgre- 
fore when the King and Parliament find that they are not fit to bear this Quality, they M45 


Juſtly take away that Honour that was given: Nor can there be any Thing ſo inconvenieth 


as that theſe ſhould repreſent the Kingdom in its greateſt Concerns, and burden it with Tat- 
es, who have no Intereſt in the one, nor can bear any Share in the other. And that theſe 


feudal Dignities and Marks of Nobility may be taken off by the Loſs of the Feus, 1s da DJ 
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he be poor. ſo he may continve him. 


Cl . % 
Sonnen 


"27 x may likewile {em reaſonable, that as the King only can beſtow Nobility, ſo that it 
tiould be only proper for A OE „And fince he may. create any Nobleman though 


NE ern but bl 5 be the Prince Counleller, nor can any Judge Who are 


ng. 
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uſe of ly the Father, valid after bis . 


low or baſe Trade which derogaterfrom 


. 
" 


wtingniſh. the Nobility, of. the Race, and that the Deſcendants are no more noble, exc 


F235 reſtored by ant expreſs Gift; or otherwiſe the Nobility of the Race has 8 


from along Series of Predeceflors, and then the Father's Dred does not prejudge them, fince 
they do not ow their 528 to him; and the Prince having nobilitated ſuch a Man and his 
Father, which Ditingion I find in the learned Faber, C. L. 9. dt. 28, Def. 1. But it ſeems - 
that. by this laſt Reaſon, even that Nobility which is begun in the Father, cannot be loſt by 
nis Fault: And therefore ſome. Lawiers have been of Opinion, that the Nobility which de- 


> 


1 


ſcends by immemorial Poſſeſſion, and which flows not from a e Privilege and Con- 
ceſſion, can never be taken 9 95 by the Father's Baſeneſs or Crime, Warne/ius tom. 1. 1e. 
| ponſorum, de jure Pont nc io, concil, 20. num. J. And thus we find in the Roman Story, that Mar- 
ww _Anilius Seaurus was found not to have loſt his Nobility by his Father's becoming a Bear- 


er of Coals, Cart, conjectur. jur. civil. Lib. 2,cap. 20. And others think, that as it is ſufficient 
1 icquiring Nobility, that the Grand-father and Father haye been teputed noble ; ſo by the 


< 


Rule of Contrar ies, it is ſufficient for extinguiſhing Nobility, that the Father and Grand-fa- . 


ther have been 8 ignoble; and though the Rights of Blood cannot be loſt by Preſcripti- 
on, We Soon ay be loſt, as all other Privileges can, by not exercing or owning it Time 
( 245 Pu . eee ö 
Ix is fit to know, that in this Iſle, not only that Nobility which comes by Succeſſion and 
immemorial Poſſeſfion, but even that which comes by Privilege and Conceſſion, can be for- 


— 
o 


. felted by the Father's Crime. And in this we differ from Farnefiuss Opinion, and therefore 


— 


the Children muſt be rehabilitate and reſtored by the King: But the Father's Unworthineis 
| in exercifing mean Shifts and Trades, does not amongſt us derogate from the Childrens No— 
bility, as in other Nations; nor do I ſee. any Reaſon for the Diſtinction uſed by Farnefiur, 
bor all Nobility miſt be acknowledged to have flowed originally from the King by Conceffi- 
on, and even that Nobility which comes by Sls does deſcend upon the- Children by 
the King's Grant to them as well as the Father, and ſo cannot be prejudged by any perſonal 
Deed of his, except in the Caſe of a Crime againſt the King, for that is ſtill 1mplyed in the 
Conceſſion, and it is not juſt that the Children of Traitors ſhould enjoy thoſe Titles and that 
Nobility which might be uſeful. to them in revenging their unjuſt Quatrels | * 
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QUEST, XXIX. One having reſigned a Dignity or Imployment, and returning thereafter 
thereto, wer her doet he who has ſo reſigned return to bis former Precedewey®—— 


F* this it is anſwered, that he does not, but having embraced again the Employment he 
1 had formerly reſigned, he is only to have Precedency according to his laſt Reinftalment, 
Langleus J. Seng. 8. where it is laid down as a Rule, that Precedency once loſt is never re- 
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aa Dignity never prejudges the leſſer, L. n dignitatibus, Rupanus, 


Pu third Exc2prion is, if be who made the Refignatian do preſent 


be who 
mer Precedency, for which though there be ſeveral Ron 


And many Lawiers have been of Opinion, that even elder Brothers might reſign their Right 
_ of Succeſſion and Primogeniture in favours of the third Brother, paſſing by theſecond, Vu. 


Bor others coneclu 


that is to ſay, that a Nobleman could not do any Deed to the prejudice of his Hor our, 5 


there were very many 


covered; and an Taffance' of this is given cap, ex inſmuatione: 26, in 4 Chayon, who bare, 
once renounced his Benefice, and having thereafter embraced it, is only to de preferre1 s 
cordinz to the Date of his laſt Title. e ene 


/ 


\. Fro this laſt Rule, vis. that a Precedeney once loſt cannot be recovered, Gothof;4 4 


* : 5 


pfectd. Cap; 6. num 43. obſerves theſe Exceptions, :. 


_ ©" 1,” Ir.the Perſon who renounced his, Dignity was preferred to a higher or | more noble, in 


due to it, for a 
reater a | | _ 6,7, cap. 2). and 
ontains in it the leſſer per eminentiam, as Lawlers 1peak, ſuperve nent major dignitas aug: 

von minuit ffatum, except the two Offices be incompatible in themſelves, for then the leſter 
Is ext inguiſhed by the greater, L. I debitorii, N de fidejuſſor. 122 


Tx ſecond Exception is, if the Perſon in whoſe fivours the Reſignation was made, w 
not accept, and upon his Refuſal the Reſigner does preſen e wil 


which Caſe if he return to his firſt Iniployment, he loſes not the . 


\ 


return to his Precedency, 7, 


; þ forte, ff, de offic. praſid. And the Reaſon is, hecauſe the Reſignation being there made in 


avours of another, hat that tacite Conditlon in it, that If the other, in whoſe favours it wa, 


made, accept not, the Reſignation ſhall be null, and this is the Nature of all Reſignations i, 


orem, with us, as to all Feus, as Craig well obſer ves. | 


y repent ; for in 
Ciſe likewiſe he is in the Condition, as if he reſigned not: And thus the 49 n 


rage of our ſudden and undigeſted Thoughts, W Axor que mor redit 8 non videtur. 
ut foutth Exception given by him is, it igned reſerved to himſelf his for- 
| * Deciſions, yet it is very debate 
able, how far a Man can, by Proteſtation or Paction, diſtinguiſh and reſerve a Precedency, 
when he has refigned or diſponed the Imployment to which it was annexed ; for, fince the 
Precedency is only due upon the account of the Imployment, it would ſeem' that he who 


has refigned the Imployment, cannot retain the Precedency, and to do ſo, were to retain 


'accideny fine ſubjetlo, o. e 
- "QUEST. XXX. Whether may a Nobleman reſin his Honours in favours of a third Par. 


” ty? And if the King's Confirmation thereupon will exclude the near g Agnatr, who wo 


* 


e have Reer by their Right of Blood? 


* 2 7 
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ortance and Intricacy; for it may ſeem, that he ma 


HIS Queſtion ſeems of great Im 


© transfer his Title in prejudice of his neareſt Heirs, becauſe the Title is only a Fie, = 


all Feus may be alienated; nor is this a mere Right of Blobd, but a Privilege beftowedby 
the King, and N en may be transferred by his Conſent : Nor can there be any 
Thing more for the Intereſt either of the Kingdom or of noble Families, than that hen the 
neareſt Heir is unfit to ſucceed, wanting either Means or Wit ſuitable to ſuch a Dignity, 
it ſhould be in the Power of the King, and the noble Perſon himſelf to chooſe a fit Succel- 
ſor, Likeas th's was fo decided in the Caſe of Robert King of Sicily, Cl. Paſtoral. de re jud 


cap. 1. & praterea, tit. 3 feud, amit. & Bald, concil, 389. Tot | 
| e, that the neareſt by Blood are not prejudged by ſuch Refignations, 
becauſe this is a Right flowing from the Fayour-of Nature and Law, aaturæ & leis donun, 
0 non poteft auferri, L. fi arrogator. F. g ſed an. N de adapt. Nor is Dignity expoſable to 

ale, or in Commerce, L. Julianut, f. jt quis omiſſ. Whereas if ſuch Refignations or Tranſ- 
miſſions were ſuſtainable, all Titles might be ſold, and the meaneſt Fellow, if rich, might b) 
the Favour of a Miniſter, and the Folly of the preſent Poſſeſſor, exclude the nobleſt Race: 


And by the feudal Law, though a Vaſlal may denude himſelf, yet he cannot tranſmit his Fie 


in favours of remoter Heirs to the - prejudice of the nearer, cap. Titius, tit. fi de ſeud. fuer. 
controver/, This Caſe is not decided with us; but the King, upon a Refignation from the late 


| "Earl of Cathne/7 in favours of Glenurchy, confirmed the Title in his favours, but by a new 
Patent, and withoutthe former Precedency, and diſcharged by #Letter the next Heir to uſethe 


Title, till the Matter ſhould be decided by the Judge competent. But I find that in Eng/and 
Edward II. granted to Edmund de Lincourt upon his Petition, a Patent under the great 
impowering him to aſſign his Sirname, Arms, and Barony. But the Lord Zoe having af 
figned his Name, Arms, and Dignity, without the King's Licence, the Deed was adjudged 
void in Parliament; from which the Author of Jus imaginis, pag. 27. concludes, 1. That the 


Title of Nobility may be affigned. 2. That it cannot be affigned without the King's Licence, 


And yet I find that in the Viſcount Purbeck's Caſe, it was lately found by the P=rliament of 
England, that a Nobleman could not levy a Fine upon his Honour in prejudice of .. 5 Hell: 
alienating or UTR the ſame to the prejudice of his Heir, though I am informed that 

ſtances adduced for clearing the contrary Opinion. QUEST 
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 fruentur, And Gu. Pap. 
my to poſſeſi ſuch an Office, isa Quality 
And in moſt Caſty' even Deprivation does 
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ments, and thereafter returned to 
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ents are not looked upon as new Employments, be 


nce there — pad the one poſſeſt by che other, 2 
exchanged abſolntely, and for ever; for there 
loyments to be new a; to 
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the Pri | 
by the Prince to a 


the Reſtitution by , way of 7 ſtice takes away the Impediment and Degradation as if it had 


never been; but where the Reſtitation is only by way of Grace, there the Fault and Sen- 
tence ſtill remains tho the Punimment be taken off, and there the Reſtitution ought notto 
reſtore the Precedenq;; in prejudice 


ſiored, he Was not reftored 10 as -to take Place from the Earl of Huntley, But yet it is ob- 
ſervable that the + 46,9. 4% 9. 8% James VI. which appoints Reſtituſions per modum gra- 
tie, not to -prejudge third Parties, ſpeaks only of Lands, Poſſeſſians, and ſuch other Parts of 
the Eſtate forfeited, but ſpeaks not of Honours; and therefore ſome conclude that Perſons 
forfeited; may be reſtored to the Honours of their Family, notwithſtanding the Precedency 


dy the reſt of the. Nobility in the interim, which is the rather received amongſt us, that 


9 the King may with us create an Karl with the Precedency from all others, as he could have 


done in England before the Statute of Henry VIII. For I find by the Herald, Records, that 
Edmund of Hadbam is created -Eagl of Richmond, dm quod habeas den in par liamentic & dl 


groximam 'ducibus. And Henry Beauchamp Earl of Farwick'is made primus comes Anglie, = 
2 Was formerly almoſt laſt, and thereafter is created Duke # Warwick, with this * 


Addition, that he ſhall go Mate-like with 1 Duke of Wort hfolk, and above the Duke of 
Buckingham. And fince our Kings had this 
themſelves, they might have it ſtill tho they ſho t ſparingly. 


„ gige fßfßff])̃ôÜũU dd ics april F ⁵ ok Og OD EONS 
* J. Whether have. the Ambaſſadors of Monarchs the Precedency from other 


Monarchs or Princes themſelves if per/oually preſent, even as the Kings would do whom they 
repreſent ? And if in all Caſes an Ambalſudor ought to have the ſame Precedency that is due 
bing vio 


O this it 18 anſwered, that tho an Ambaſſador repreſents the Monarch from whom he 


dcrives his ep that ſome learned Lawiers 1 upon that account aſſert 


that they ate to have the ſame Precedency that is due to their Maſter, and fo to be prefer- 
red to all Kings and Princes, tho preſent, to whom their Conſtituents would have been G 
ferred, Paſchal, de legat, cap, 38. yet che Cuſtom of Nations has run contrary to his Opi- 
nion, in preferring even inferior Kings and Princes. And it is decided amongſt the Princes 
of Germany, tit. 25. auree bulls, car. 4. And anno 1542, the Ambaſſadors of Charles V. Em- 


eror, were decerned to cede. the Precedency to Ferdinand King of the Romans, and the 
| Reaſons are, 1. Becauſe Princes found it their Intereſt to have no Subject compete with 
them, or to have their own Preſence leſſened by ſuch Marks of Diſreſpe&. 2. In a Prince 


t in that Caſa they teturn to their former 
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ad ſo the Poſſeſſion was ſtill the ſame a if It had cr 8 2 


ice of thoſe who had acquired Titles betwixt the Forfeiture 
and Reſtitution :/ A clear Inſtance whereof! we. have in the Earl of Crawford, who being 
forfeited fot rebelling againſt King James II. at the Battle of Breehin, and being thereafter re- 


py 


A ne and that they have not reſtrided 


who is preſent there reſides true and original Majeffy, whereas an Ambaſſador is only dign- 


fied with 4 ede ald repreſentatire Honour, ſhining (if 1 may ſo ſay) with bo- 
rowed Rays: . 


tho? Louch, de fore inter . gentes, ſeems. to favour Pœſchal's Opinion. 
to him as Ambaſſador, when the Prince who ſent, him comes to the Place himſelf; and i 


a 


d of this Opinion are Brunus de legat. lib. 5, cap. 8. and Coſta, concil. 44 
kewiſe doubted whether an Ambaſſador does retain the ſame Precedency due 
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7. debitedd by the Eatl Muri 1. "=o was ſent ve Wi to "Wane 


12 Dr 
bu ames VI. went over in Perſon thereafter, and ogy a Np Mal. TT Adi, Wy 
who challenged the Precedency from the Earl Mar hab. a edging; that rs 
power evanihes upon his Prince's Ne oy bate was d decided by 


in favours of the Chancellor, albeit the Earl paged, that as his Embaſly 2 | 
the King's. coming thither, ſo did the other's Office as Chancel] or ceaſe in gen Ke " 
dom, und en 1585 he ſhould haye preceded as being fin Fall ant, BY 

Tus tormer Opinion 1 inferior Princes 00 Petfodally 50 felent, ene a 
js ſo much the ter true, that Ambaſſidots fre. not, When Ry. one 15 7 e Judt 

tures of the Nations Where they prerede, allowed the fame Precede nd. ener 
i gen as a Rule by Lawiers, that 54 A & attibus 78 cidlibus 75 775 entia 7 
nn ferurtur, © && #01 fro dignitate reer aut alteriut a gib ableoat; JN 2 fred de Tue pr a 

 cdentie, cup. J. num. 47. So that tho' Kings wemſeſves Would'fit above all 1 Judicat reg. 
yet their Ambaſſadors ſit but amongſt them. *Vhus the Venetian Ampbaſlador way. only” 
placed in the Parliament of Paris after the Biſhops, as Rupan obſerves, lib, J. cb. 108. 

Tao! Ambaffadors have the fame Precedency that js due to their Conſtituents, pet A. 
gents and, Reſidents of Princes have not; nor has the Pope's N tincio , the. Precedetity that 
z due to an Ambaſſador, Got hefred, ibid. for theſe i in effect ate ſent WP aa to preyent. 
the Debates that might fall amongſt Ambaſſadors; and 1 ft 


efore the French King ſends very. 
rarely. his Ambaſſadors to the Emperor's Court, becauſe he Knows. that Court would g 
be hen niſh Ambaſſadors the Precedeney which he Uhitks 15 due to his Amballadofs, 


Wigs 2 > "ws. - aw, FEI 


M | ny q | 
VEST. XXXV II. herber have uch a1, have beta Ambaſſadors, or have been, in 1 5 
A Imployment:, 2 Preocdency rbefeby hou their 1 en? oy 8 5 ww 


| - 0 which it is anſwered, that tho? after an honourable Implayy ent is over, ſh WAY. 
by Dimiſſion, or by the expiring of the Commillſ6n,'the P recedency over, wh 1 

c 1 wth it: Yet the Prince ſometimes gratifies the Perſon With: A 

Precedency' and Honour. And in the Records of the Herald Office In 


© 257 Tome” 
gland, I find that. 
in a Court Marſhal, Sir Dudley Diegs, and Sir Thomar Smith were adjudged ls 1 0 the 
Precedency from other Knights Barchellors of their own Degree, becauſe they had" been 
Ambaſſadors, tho! their Commiſſion was expired. In the Cuſtoms hn 5 mo Nations, 2 
Judge retains ſtill, amongſt thoſe of his 6wn Bench, the Fine 5 Precedenc i that 1. had for- 


me 8 To Dimon, den, 5 2 Kid mas e he Ae peng Ni aſide f 10 ee 
or Faul. ONT , ; 
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1 55 would ſeem that as Ambaſſadors TY he ſims Pick that is due to hith Moch they 


preſen /, ſo thoſe who repreſent Subjects, as Vicars Wo , Fepralenr ie Bilbo, De eputes 
who 1 Judges ought. t6 have the lame Place that is due to thoſe whom they te; re 


ſent. J find that L. J. de bonor. codicil. C. 2 there ate foyr Di nities ranked, 578. 
rum. Proconſuluni, Vicarior An, & Exconſul afiutn.' And certain 51 in Tory Acts wh 
repreſent - their 5 he have the fame P Precedency chat is du e to him, Felin. in 
ch. cum olim de ic. de legat, * And thus bythe Canon Law, the Biſhops Vicar is Prefer-/ 
red to the Dean and Arcndcany* and not. only are theſe ret reſentative D ignities pref red 
inthe Acts of their Juriſdiction,” but even in all other Deeds which nece ih p cede or 
Sy them. And forme” Lawiers are of Opinion, that they are to be prefer Ty 05 the ſame 
in all promiſcuous and indifferent Acts which f. 1 in a 155 the Re- 
n ation: And thus Cauzucedut,” dec, $82. is of Opinion, chat th 8 iet ſeat” 


j Wim to hold a/Synod, is to hape Precedeftey before all. the Chapter) 95 Rel in the Sy- 

nod itfelf;, but likewiſe in all other ue Viſtts, and Entertainmefts during his Com- 
miſton: But the contrary of this is maintat hed, by Mews. concil, 5 1. And i in my Opinion 
thefe-DoQors may be thus reconciled, 7g, if the Repreſentation flow * itumediately from 

die Lat ; as for Inſtance, if the Council Mould 1 8 any Man to he Sheriff, there the 
Frfon ſubſlitute would have in all Caſes daring his Commiſſion, the 7757 Place that i is due 

to him in whoſe Place he was ſurrogate, for there eee flit Hat 41 furrg 54! but 

K the Repreſentation flow from the Perſon” Hichfe elt whom h 75 repreſents, in that Caſe the? 
Repreſentative has only the Precedeticy” whilſt he is evercifi Ifitig the Office, or in Actions 
ſlereto relating: And thus Sheriff-deputes with 1shave only the Precedency due totheirCotiftfs 
ments whüſt they are exe rciſing theſe Act Acts witi ell relate to their Office, And yet] think that thoſe 


(epreſentariyes of Subjects have, even in all extrinfick and indifferent Acts, the Precedency 


their Conſtituents when they meet with others of the ſame Degrees: and thus a- 
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is due to the principal Sheriffs. 


mongſt Sheriff deputes, (Sc. the Precedency is to be given acc 
* QUEST, XXXIX. hat Precedency is due to Afeſors appointed for Judges, and to es 


ording to the Precedency that 


WY 


* 


« 


- Conceive that Aﬀeſſors choſen by a Judge get no Precedency thereby, fince Suh; 
I cannot beftow Dignities; but that where the Prince names any Man Atleſſor 10 15 


| icature, the Perſon ſo named has thereby the Precedency next to the Judge to whom he 


follow "the Boch. And with m when the Council names Alleffors to the altre 


the Aſſeſſors vote only after the Juſtices. And yet in France I find, that Aﬀeſſors 


take Place after the Preſident, and before the other Counſellers, and ſo it was decided 


Ir may be alſo donbted whether our extraordinary Lords of Seffion who fit and vote 
after the ordinary Judges, ſhould have Place after them, if they were not Earls or Noblemen, 


as by the Inſtitution they are obliged to be (but not either as that the King may not 
me Gentlemen hereafter) quo cdu I think they would take Place after the a4 For . 
they vote after them; for theſe extraordinary Lords are like to theſe adſeriptitii or allecti, L. 2. 


C. ut dignit. ordo ſervetur, of whom Capitolinus, in the Life of Pertinax,quum Commodus al. 


turas non geſſiſſnt, ſed allectione accepiſſent, poſt eos eſſe qui vere fretores fuiſent. 


all the former Earls, or any ſuch Num 
T would ſeem that the King cannot; for there being a Precedency acquired to the 


«4 
» of 1 


" QUEST. XL. #hether can the King create u a nem Earl, and ordain him to preced 
er of them al he pleaſes?  ', 


former Earls by their firſt Gift, the King cannot, by any new Gift, prejudge third Par- 


tiles, and this were, in effect, to forfeit them of their Precedency. Likeas it would ſeem, that 
| fince moſt Earldoms were granted by erecting Lands in an E 


arldom in favours of the Re- 


ceiver, that therefore the Conceſſions of Land and Hondurs are of the fame Nature, and 


that no new Grant can prejudge the one more than the other. 


— * 


Bur it may be urged on the King's Part, that the King being the only Fountain of Ho- 
nour, he may do therein as he pleaſes, except in ſo far as he is limited by Law; and 


therefore fince there is no Law with us limiting the King in this Point, he may do therein 


' 38 he pleaſes. 2. The King by AQ of Parliament, Heury VIII. is limited as to this Point in 


England, ſo that he. can grant no ſuch Preference; and therefore it may be concluded that 


this was formerly in his Power even there, and that ſince he is not limited here, his Power is 
| here intire as to this Point, whereof many Inſtances are given in anſwer to Qugſt. 35. And 


fince that Statute it is thought that his Majeſty may ordain the laſt Knight to precede al 
the reſt formerly dubbed and created, becauſe Knights are not expreſt in that Statute. 3. 


We ſee the King in Scotland does pang Counteſſes to retain their former Precedency, 


tho' they.marry an Husband of a Rank inferior to their firſt Husband, and Dukes Dangh- 


| ters, even after their Marriage, to. retain the Precedency due to them as Dukes Daugh- 


ters. 4. His Majeſty does, Dy new Confirmations, transfer the Honours to Heirs female, 
o the Patents were at firit 


| Heirs male, thoſe Earls who have the next Precedency, might as well alledge, that the King 


could not, by any new Right in favours of the Heirs female, prejudge them. 5. His Ma- 


| xlty does ſometimes Tran any ot his Officers of State to precede others, as he pleaſes, 
ue 


tho theſe may likewiſe allledge that there is Js 1 0 to them by their prior Gift. 


6. His Majeſty reſtores the Sons of Perſons forfeited. to their Fathers Precedency, not- 


withſtanding of the jus 4 um by others medio tempore. 7. The King has obliged him- 


ſelf not to prefer the Knights of nova Scotia, or Knights Baronets, otherwiſe than accord- 
ing to their Creation, Which had been W it the King could not have preferred 
them by his royal Prerogative. Sometimes alſo his 


tails of their Eſtates, whereby they have Power to name their Succeſſor with the Preceden- 


cy due to themſelves, which Right being ordinarily ratified; in Parliament, uſes to eftabliſh 


and transfer the Precedency upon the Heir or Succeſſor ſo nominated; but fince Ratifica* 


tions paſs without Obſeryation, and oftentimes, without reading, it may be doubted whether 
ſuch a Ratification ſhould prejudge even thoſe. who were Members of Parliament, but 
much more ſuch as Were not preſent, or, ſuch, as were created thereafter, theſe Ratificati- 
of, pat being properly publick and legillative 
conſented. CCP 
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Ectionibus innumeris pretorios miſcuiſſet, ſenaturconſultum Pertinax fecit, zuſſtque eos qui pra. 


only granted to Heirs. male, and ſo by the not exiſting of the | 


zeſty confirms to the Nobility, the En 


Statutes, and ſo can bind only ſuch 4 


Perſon ; and generally, in all real-Dignities, 
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_ QUEST. XA 75 27 i he Bi L is forfeired, will his Lady in either & theſe Caſe 
uring ife, or if when an Earl is forfeited, will his in either ' of theſe Caſes 
- retain the Frecedency ſbe formerly enjoyed during her Hurband's Life f 'Y 8 


 ſoould cyeate an Earl with Precedency to all ber 


o which it is anſivered, that as to the firſt it was expreſly decided in Elea in 


the Caſe of the Earl of ary gs that he, upon the Surrender of the Admiral's 
 Otfice, being by King James allowed the ſame Precedency that belonged to John Lord Mows 


| brayhis Predeceſſor, that therefore hie Lady ſhould enjoy the ſame Precedency if the 


ſarvived him, becauſe this was not a ish of Office, but a real Di nity ſettled in his 
u 


enerally | Fgnities, ſuch as thoſe of Dukes, Marquiſſes, Earls, Gc. 
the Wives participate the Husband's Honour, even after his Death; for it is not the Patent 
- that confers the Honour upon her, for elſe ſhe could not enjoy the fame, except ſhe were 
therein mentioned, but her Right flows from the common Law, which illuſtrates the Wife 
with the Husband's Dignity, becauſe Marriage is individua vite conſuet udo; and in th e Law 
the Husband and Wife are one Perſon: And for the ſame Reaſon we ſee likewiſe, that the 
Wives of Knights Batchellors, and Knights of the Bath, enjoy the ſame Precedency that was 
due to their Husbands, though they enjoyed the fame for Life. And whereas it may be ob- 
_ jeRted, that the Husband having the Honour but for Life, it cannot be continued longer 
than for the Time limited, or to be transferred to the Wife after the Death of her Husband, 
| Ris anſwered bythe ſame Rule and Proportion, no Wife whatſoever ſhould enjoy the Title 
of her Husband's Honour after his Deceaſe, but then all the Honour and Place b 

ceaſe, for ſhe challenges nothing but from her Husband. The Honour, for Perpetuity to 
the Heirs, concerns only the Deſcendants, and they are thereby enobled; but to her a State 
for Life, and a State to the Heirs is all one. I find a 
ried the Daughter and Heir of the Lord Saye, and fo being in her Right a Baron, and by 
reaſon! of that Marriage ſummoned to the Parliament as a Peer of the Realm, having ſur- 


ould ſar- 


Ifo, that Sir Milliam Herron having mar- 


|  vived his Wife, albeit he had no Iſſue by her, he notwithſtanding enjoyed that Title and Dig- 7 


- nity during his Life. % 1 een | * 

| +0 the ſecond Branch of this Queſtion it is anſwered, that the Wife of a Perſon forfeit- 
od, enjoys the ſame Title and Dignity that was due to her before the Forfeiture; for though 
it may ſeem that the Dignity of the Family is extingnithed, and conſequently ſhe cannot 
enjoy it, yet the Crime puniſhes only the Perſon, and corrupts only the Blood quoad the 
Deſcendants, but not quoad the Wife;' and though the Honour be extinguiſhed, yet being 


_ extinguiſhed upon a perſonal Account, the Puniſhment ought not to reach further than the 


44 


Stork precede? or does the Precedency belong to the ele of that Branch?” 
r : La T 7 3 . : 1 th bets 5 45 aft-£.; 3 Y 4 2 
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| has ſtill the Precedency, as being fartheſt removed from the Dregs and Lees of the 


Viuſgar; fo amongſt thoſe who are deſcended of Kings, the laſt is ſtill preferred, as being 


nearer to the common Stock by which all are enobled: And therefore the Uncle, it ſeems, 


ſhould precede his Nephew by the elder Brother, as being a Degree nearer to the Stock, as 


was alledged by the Cardinal of Bourbon Uncle to Henry IV. but yet it was juſtly decided for 


QUEST. XIII. hether, among thoſe of the Royal Line, doer the "ext ro the royal 


T HE Reaſon of this Donbt i, becauſe, as in other Nobility, the firſt who is dignified 


Henry IV. becauſe though the younger Branch be ſtill preferred, yet amongſt thoſe of the 


fame Branch the eldeſt is ſtill preferable z for by the Right of Repreſentation, he repreſented 
his Father, which Father would have been preferred; and here again the Right of Birthright 
fill returns: And this holds not only in France, as Nllet obſerves, but with us in Britain, 
and generally in all Law, Exod. vi. and 1 Chron. iv. Vid. Dec. concil. 445. albeit of old in Scot- 
land the Uncles did oftentimes uſurp upon this account, ! Oiſeau, chap. J. And to this Day 
the eldeſt Cadets in private Families do ſtill take Place with us, from the laſt deſtended be- 
Jond the Brothers of the Family, and thoſe old Cadets take Place of the Nephewe, which is 


en Frror. 


dency? and wberber is the Place oppoſite to the Seat of the chief Perſon who fit betwixt the 
ioo preferavie to either right or Fa SLSR — 
O this it is anſwered, that amongſt both the Jews, Greeks, and Romans, where three were 
1 either ſitting or walking, the middle Place was thought the chief Place ; but where 
two were without a third, the right Hand was concluded the more noble amongſt the Jeet. 
And thus the Scripture tells us, that ſuch as are to be ſaved, {al fit at the right Hand of God? 
And yet in Jacab's bleſſing Ephraim and Manaſſeh, the leſt Hand was preterred, Gene,. 48. 
e e . g es 6 e 2 | 
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1 OUES F. XL. Whether and when is the right or left Hand the chie Mark of Prece 
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Vid. Pancirol. Lib. 1. page 301. But amongſt the Roman, it was doubted which of the two was 
-preferable, Dempſterus, Autig. Roman. page 866. Ang yet it is certain, that amohgſt the Ti, 
te lzſt Side.is counted the more noble, beca uſe e e e Sword; 
and thoughthele be the chief Seats, yet he who is ſet oppoſite to him, vi ho ſits in the mniqdls, - 
is thereby preferred to him who either fits upon the right or left Haud, ſince in effect he 

is made the Correſpondent of the chief Perſon; as Gol/adu. defends by many (Inſtances; FH 
yr TT d hs ro a eb! Ot ST e 2 rod 


QUEST. | MIV. Aether, in Inprobotions taiſed to fathre Precedency, can Certificati. 
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Els Queſtjon having occurred in a Debate January 1672. bet vixt the Earl of Sutherland 
| | and the Earl of Errol, it was urged, that in Declaratofs'of Precedency, and Impro- 
bations raiſed for ſecuring thereof, no Certification could be granted, becauſe, 1. Such Cer- 
tifications were only granted, where the Right and Title to be improven was conſtitute by 
Writ; but ſo it is, that the Dignity and Hononr: of Dukes, Marquifles, Earls, Cc. was not 
| only eſtabliſhed by Patents, or Infeftments, but might be acquired by bringing them into 
Ee: Parliament in their Rohes, and ſuch other Forms of Creation, as have been practiſed both 
| amongſt us, and other Nations, againſt which no Certification could operate. 2. Certificati- 
ons are only allowed where the Patſuer of the Improbation has a direct Title to that where- 
of the Right is to be improven, excluſive of all others: Bat ſo it is that the Earl of Sut her- 
land, nor no other has an expreſs and explicite Right to be the firſt Earl of Scotland, and 
any Right he has to the Precedency ariſes! only conſequentially. 3. Improbations being 
only a Remedy introduced by our Law, and the native Defign thereof * ſecure real 
n and private Eſtates, ſt ought to be extended to no fuch.Caſe as that of Dignities 
and Honours,' to which it has never been applied during theſe many Years that Improba- 
tions have been uſed here; and to which certainſy our Predeceſſors would have applied them, 
if the Nature of the Action would have allowed it. 
To which it was anſwered, that Certifications being introduced amongſt us, to ſecure the 
Purſuer againſt any Evidents in the Defender's Hand, which might prejudge the Parſuer's 
Right, they ought to be extended to Honours eſtabliſhed by Patent, or Infeftment, theſe 
being Rights that are tranſmitted by Writ; and this being the Nature of thoſe Certificati- 
ons, they ought to take Place every where, except where expreſs Law or Deciſions have re- 
ſtricted them; and therefore, ſince there is no Law nor Deciſion, declaring that Certifica- 
tions ſhall not be granted againſt Patents, or Infeftments which tranimit Honour, they ought 
to be granted againſt theſe, as well as againſt other Rights: Nor is it craved, that theſe Cer- 
tifications ſhould run againſt Honours tranſmitted via facti, ſuch as robbing, and belting; 
| ae n the Purſuer be not 'defigned by his Infeftments the firſt Earl, yet that cannot 
inder him from removing, by this Certifcation, all Writs, or Evidents, which may hinder 
him to be the firſt, upon Which Debate the Lords refuſed to grant Certification againſt ſuch 
Patents, or Infef ee ee e ee © 1 gn 


ah . | 
. Pate ts ah ning 5; 4l9 5Þ 2 
Counſes taken b Prince and Fudge, when they intend to ſbun the deciding of Controverſis 
concerning Frecedenqy, and to preſerue the Rights of all the Competitor. 
HE ordain th Competitors to precede one another by Turns, and alternotively. 
„ 1 And thus the Bages Lac N d e 2928, decide betwixt the Prince Ta- 
latine and the Duke of Bavaria and Þ the Parliament of Paris decided anno 1616. But lelt 
the firſt Turn ſhould give the Prepedency, that uſes to be derided by Lot: And I find this 
Alternation very old, for the Thebuννt did ſo decide betwixt the Brother Kings, Etbeocles 
and Polynix, » And Flarareh obſerves the ſame betwixt Thyefes and Hireus, 
2. Tur uſe to aſſign one of the Competitors a Place out of all Rank, as was done to 
the Waun Ambaſſador in the Council of Trent, and is frequently done in our Parliaments; 
but though this preſexves the Right, it inſin uates a ceding, and therefore the juſter Way is 
to place both ſo without the Benches, as that neither of their Seats can ſhew any Preference, 

as was done at the Council of Trent, betwixt the Emperor's Ambaſſador and the Cardinal of 

3. Tun vuſe tg cauſe them enter by ſeveral Doors, as was. obſerved betwixt the Queen 

olf France and Margaret Siſter to Charles V. as Guieciardin obſer ves. 
4. Tur y uſe round Tables, or to write the Names of the Pretenders in a Circle; an E⸗- 

ample whereof we have in Gaiury Lib. 1. Iuſtitut And Pope Orbone baving deſired the Tun 
ciſcanf to give him three of their Number, out of which he might chooſe one to be Card: 

nal, they wrote. down their three Names circular wite: But in this Caſe, the Names ſhould 

be written down exactly in the middle of the Table or Paper; for elſe, as Crantzins obler ves, 

he whoſe Name is next to the Top or the Paper, has thereby ſome Precedency, 15 
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5. Tur eldeſt Aud King Fines V. gant n io precede 0 which Advis gives ati 3 
ſtance, Lil. 42. And King Famer VI. decided fo betwixt ſeveral Families in Scbtlaua, and 
Merticulacl between the Lairds of Blair and Baal ** 


6. COMETIME s he who was firſt promoted to a Benefice or Office; is „ 


/// Äͤò1.ð⅛ò ͤ ð v ]è⅛— b ̃ĩ7 VS WOT 
Son ri ns alſo the Competitors are preferred, according as they produce their Com- 
miſſions, as Was done in the Council of Tren, betwixt the Ambaſſadors of Portagal aud 
Hungary: And the Polonian do frequently, in dane een Ambaſſadors, preter 
tim who firſt enters their Territories, Zod?n. de repub. Lib. 1. —_ EIT 
d. SoMttiMEs alfo the 'Competitars are ordained to 8 Juffrage, aud precede 
according to the Reſpect due to the Nations, and not to the Perſons ; ag was decided in the 
Conncll of Conffarce and Baſil, ' - 5 tn e 
9. Ir is obſerved, that Ottavius Farneſius Prince of Parma and Placentia, to ſhuti the Difs | 
ference-of Precedency betwixt his twoPF owns of Parma and Placentia, did write himſelf  * 
Duke of P. F. And King James VI. to ſhun any Debate that could have been between Srogs 
land and England, aſſumed the Titleof King of Great Britas. 
10. SoM uſe to ſecure themſelves age nft ſuch Conteſts by Proteftations, which cet- 
tainly do interrupt Preſcription, and pe erve the Proteſters Right, L. 14. 6 8. F. ue relig, 
But in that Caſe, the Proteſtation muſt be preſently interpoſed, for Proteſiations after the - 
Deeds controverted, are ended and paſt, are concluded to be of no Value, Carpe. def. 22; 
tor Bpotaſjasions Sarnot be drawback ; bug it has been doubted, whether the Yorkwtagalgt 
whom the Proteſtation is taken, Gves prejudge himſelf, when he does not proteft in the cons 6 
- trary, for this ſeems to infer an Acquieſceſſce that the\Proteſtation js juſt, fince qui tacet t 
conſentire videtur. And this is the O:cafion, why in our Judicacures, when ons proteſts, tlie 
other ordinarily proteſts in the contrary z ne it is generally concluded, that Silence in that e 
Caſe, does not prejudge him againft whom the Proteſtation 18 taken, fince he knows that in oy 
0 12 1 


Law the Proteſtation ſecures his Right, Tuſe, tom, 6, concluſ.941. 
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Wh; No ere is that Science, Which teac gi 
I) Bo 1 ſuitable to the Worth or Intention of the, Bearer. . 1 

; ; ARM s may be defitied to be Marks of hered, tary Honour, eat Fo 

authorized by Jag: pa had Power, to Sratif) the Bearer, or ee 
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tat i & -ynfigntorum ; "whereas the true Latin is 5 5 | 
in/ignium, uſed in the. former . "Some: call them' Mania armorum, the ' Latin of 


x Others call them seher gentilitis; and in the 
Civil Law they are called-rituls fg. Ab. un, C. de hit qui potent. nom. ( ii Bart. 


Tux Germans call tliem | 72 * * Tedlians, Carat: The French, Ar: 
MERE. the Lavin _ 1 0 nd, "which * Was WY A vents, 


vilians call them ig wa; L. 3. in Princip. F de bis qui noi. infam, L. cos, 
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aer Ar are (diflinguiltied from Fire hrt, Sue Enblent nd Diel. 


ha theſe re aire no fixt Colours, as Arms doo ; 
"TxriEmblemrepreſents ſoine moral Leffon, but AN are the Teſtimony (6) 
Action; Arms are he! editary, but theſe'are-aſumed; and 3 at e was Ci 
Sous think; that the giving of Arms aroſe from the Exa of Fatob bleſſing” bis Chili. 
dren; in which he gave tem Marks of Diſtinction, ad Fudab a aa, Wc. And certain it is, tha! 


the Tribes did Habs theſe upon their Enſigus. +00 aſcribe their Invention to the Ger- 
ans, and ſome to the Romans: Some think, th  Goths and Vandals gave the firſt. Arms, to 
. Soldiers to noble Aions, uf 8 the] badge Daly. 


„ "Others aſcribe the Exatt | 
ersto Henry I. anuo 986, op. 
that the wearing thil Marks of Li- 
mium, and à Part of the Law ef Nations ; for even the barbarous Na- 
eudones, &c. were 'obſervedby' Plutareh'in vita Mari, ge bt 
amy] gb. And Hopping, aſſerts, that he hath ſeen a Shield from Chin: hate: 
Ts 507 1 Fanth er 180 4 Hiela Org Ye certain "Prefer: di ph theſe Cuſtoms into an Art, a nd 
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wy Schau in the North are known to = 100 


reſt, as Forr er © 


ceſſors had Right to carr the & 
tor killing Gowrje. F.. 115 amen es 


Dandaſſes bear for their Supporters, the 
to hew Grit 8 apport TOY got from that 7 obleman 5 and they ſhew the r andi Friend- 


PE them to Rules, muſt wy aſcribed to "C's mai ne and Frederick Barkarof. . 

905 in and grow wich. the fendal Law, Faul. Jo. Mark. TIDY 4 

enp. uli 42 Ieannot here „ ſome learned Men have aſeribed tho —— wearin Tha 

loured. Shields; to the Scots and Pity; and that the wearing of Clothes of divers- 

toſe from their conforming their Clothes to the Variety of ogy ec Eimneus, bis 5. 4. 

Eu Ke 6. Speidel. in not. jur id. hiftor. verb. Was EE LDL 4; 
Reaſons of inventing this Art, and giving ſuch Marks N Dildo, and the A. : 


yantas bo 77 from the Knowledge of Heraldry and Arms, ate, 


. t Deſign that Men had toperpetuate their own great Actions. 
a Heß 105 1 Nc . Things, by rownrd 


2. Tu Deſire that Governors had to encourage others to do r ing, 
with a cheap Kind of Immortality, what their deſerving Sub) Thus Mar iſpals Frede 
ceſſors got three Pales Gules, on a Chi Or, by the King 's Ber his Finger in Camus the 


Dene's Blood, and drawing three Pale. Guler upon his Shield, 4 er that 1 was defeated in 


le, in which the firſt Keith fought moſt e anno 1006, 
om 3. Tx x Advantage of diſtinguiſhing Friends from Enemies, who. could not be better 


known, than by their ſeveral Bearings, Fen 197 Fabel. Lib, . re milit. I 85 us, char the 
2 i "ID x 


Roman Legions were thus ah mh are Lib. 2. y 
5 | Miitemus chypeos, Pmoums: gn . 21 
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4. To Gy" a Refoef to Religion: Thus dle Chrillam bored © Croſs af rf Ex wditions 


15 the holy Land, which were therefore called Croiſſads: Ang che Pringles and others 


ar Eſcaloþs to ſhew their * Pilgrimages, of which theſe Shells were the Badges, 
v and for which Pilgrimage the Pringles were firſt 2 Pilgrims, and thereafter by Corrup- 
as carry an 


tion Pringle. For the ſame Reaſon Goth the Dong eart, in remembrance of he 
Pilgrinors t to the holy Land, with King Robert the Bruce's Heart, which was to be, and is 


ried 2 at the ſpecial Command of that pious Prince, about the Year 1328. 
; a” To ſhew from hae Country the Bearers came. 2 the Maxwels and Ranſayr bear 


L to by their Deſcent from Germany : The Ruthven, the Arms of Party "= 
fi hey ate ſaid 12 be 1 . thy . 9 e foot | 
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FO To rt 
U em in th Note F Ache i tha. Ab matone, ment of the 
andulphr, Vu by guartzing the thei Cuthions = the Araix of 7 5s Dr of the 
. bat by "th e Pappingoes born b the Ear! of Home; not of the Gifards, but by the 


weddale.. A | 
at there had. "been a Lord Brechin of th che N dae et 1 Fe Maar of Dogin 5 


- had 10 üg 95 Arms, 71 bay ing married the Hefen. 


7. To . Pringes of their. Obligarigns ta, ſome erg Thus 10 Robert. rt. the 
Bruce ga ve the Houſe of Minton a falli ing Crown ſupported by: a Sword, ew thit the 
Seton / SY ſupported the Crown, When it was in 4 diſtreſt Condition, Ack Seton of 


Barnj yet bears, becauſe he got the Land which was dif — with the Arms; and to 


Peüch, a Bullock's Head, to remember oſterity that the ] ? rer had afſifted that King vith | 


Aliment in bringing ſome Bullocks in his 2 Diſtreſs. 
8. To inſtruct Deſcent by Blood; an d therefore, Arma 
Thus the Weems in Fife are kiown {0 be Cadets of Me, 
farlanes, Cadets of the Family of Lennox 1 5 
Conſanguinity than the Sirname, as may 


are- called teſters gentilitie. by 
duff, andthe Colquhons and Mac- 
their, Gar and theſe are ſurer Marks of 
wn by 8 and, among others, 
p Nn how that the parets poll pole, once great 4 20 tere. Thus the Earl of Suthech's 
ec l ara cn in an E t 
dceeſls ay, N . ſcu cheon Lok , be e's cal to ev thash his: Pre- 
„ e, olim @paterih, ut pralilurert is ure, Nn v i oh: 
4 noti⸗ N perhibens f 
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net carries a hunting Horn in bis $9 hs un 
hounds for his Su 
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; Predeceſſors1 Were Admitals: Thus Bur- | 
2 DO 


rters, to ſhew. that Fy 2s. k "Majhy . Gs wry 
W 18. - 'OTE in no 

that II is > hag; for which he 1215 carries three hunting Horns. 

Se Swgrd 0 5. to ew that he and his Suc- | 

int, the Day of Gowry's Conſpiracy, as a Reward 


Bearery, to whom they have been obliged. Thus the 
ion, which was the Arms of the Earls of? March, 


The. Earl Holderne/i, Ramſay, carried 


10. Trxzs: few oft-times to the Bear 
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|  hip,of the Giver, Thus King Robert the Bruce, having carried as a private. Badge three 
Lawtel Leaves, with this Word, ub. ole, /ub umbrapvireny;,; he gave to Irvine, Drum's Prede- - 
cefſor, 5 6 had been conſtantly his Armour - bearer, the three hollyn, Leaves, which is a Kind = 
ooo; e af ne 06 5 
A Txtsr ſhew the Bearer'sAntiquity: And thus Macdowal (for though Macdongal may 
be Macdonald, yet Macdowat is not) 1s known to be amongſt the ancienteſt Sir names of Seor« 
d, becauſe'he bears a Lion collar d, with a broken Crown about his Neck, in remem- | 
brance of Dovallus his Predecetlor's (as is alledged) killing Nothatys, Who was a Tyrant, 
aud wholived many Years before Chriſt; which, if true, are che/ancienteſt Arms I ever ſaw 
belonging to any private Family in Euroß e. et OO ee ee ee 
12. Tes let us know, if the Bearers be Nablemen or Gentlemen, and what their Digs 
nity is, as will appear by ſeveral Caſq ues and Crowns. ee e e 
13. Txt Shield, and oft-times the Signet, made the Bearers, who were killed in the Crowd, 
to be known, that they might be honourably buried. dll. 
14. Taz v beiag appended, inform us of the true Sirnames of the Granters, which are 
become illegible ; and thus by the Seals, I have found ſome Charters to be granted by Men- 
zie of Mremt, when we could hardly tead the Name: And I have been in Proceſſes, wherein 
Charters are alledged to be falſe and forged, becauſe. the Granter's true Arms and Seal were 


Þ. 1 
F 
* 


not appended. ©  - 


15. By theſe Arms we are inftrufted of the right Originations and Writings of Sirnames: 
And thus we know the Name of Tarbet to be wrong written, and that it ſhould be written Tur- 
tet ſeeing they have three Turberrs, fretted proper, for their Arms. And thus we find, that Ba- 
chanan erred, calling the Vinram,, V ineramur, Which gave Occaſion to ſome of that Name late- 

ly to take a Vine Branch for their Arms; for the old Arms is a Ram paſlant, and were 
given the firſt of that Name, for being incomparable at a Game, wherein Men were to wind 
and turn a ſtrong Ram from the Sheep with one Hand, where upon he was alſo called 
Winramme, Thus the Trumnbles, are Tarnbulls to theirNames. And Boethins ſays, that they 
were /o called, becanſe the firſt of that Name did turn and divert a mad Bull rom killing King 
Robert che Bruce; of which Antiquities and Games there is no Record but Heraldry. 
16. Tursk Arms ſhew, who have been Founders of Towns, Callles, or Churches. Thus 
the Church of Durham is known to be built by the Kings of Scotland; and the Town of 
Boſs is Known © Be DNL DY 90s e e Dear, BIOL Ac" le 
17. Tres: infer a preſumptive, Right of Superiority, quando arma in 


JO OATS SHIT 
Tus x infer a preſumptive, Right of Superiority o arma in portiſ vel curjs 
mpgantur, Bart. tract. de injig. And thus when the Millaneſe did engage to be Vaſſals to the, 
mperor Frederic I. they undertook to carry the Arms of the Empire upon. the. Steeple of 


their chief Church, Lim. de jure publ. cap. 6. nnn. 126, And when Orkney, and 2 etland 
| >; TESTS | Mot Re DD BSE io ONES. HH ELLER $5 , N ane ee. i 
2 reſigned to "the K ings of, Seottand, it was agreed, that the Arms. of Scorland 
mould be affixt in 5 


ould be affixt in their publick Courts. And thus the Dukes of Hnice are known not to 
- have an abfolute Jariſdiction, becaule they are not allowed to repreſent the Arms of their 
Family, upon the Coin of the Pablick, Abefic. ad L. ſi qui, C. de oper. publ. And. one of their, 
Dukes was ſeverely cenſured by the State, for having contraveened this Rule in Heraldry, 
nr deci}. 270. Arms do preſume Propriety, in Moveables eſpecially, to which Men have 
only Right by PoT2Mi 51, and not by Welt, Hapbiig cab. 13. and this is an ordinary Preſump- 
tion in all Judicatures, nam_ficut ex fignis fig uatum, ita ex inſgnüis domini rerum cognoſcuntur' 
„„ „ ro Re Ma PG ue Coo ee 
18. Txes8 Arws are alſo moſt necellaty for ſigning Articles of Peace amongſt Princes, 
aud Contracts, and other Writs among private erſons; and by them alſo Knights and 
Warriours did find out one another in Battles and Tiltings. : An Example whereof” our 
Hiſtory gives, in the Lairds of Dram and Mclean, at the Battle of Hairla r. 
1 2 By theſe the Ships of Enemies are known, and are accordingly. confiſcated, if taken 
at Sea, which Lawiers extend ſo far, that if a Ship carry the Flag * an Enemy, it will be 
declared Prize, though it belong to a Kingdom i Amie with the Taker, Jaſon, concil. 163. 
b. 19. Many likewiſe took a Part of their Superior or Over-lord's Arms, as is obſerved in 
Cambden's Remains, pag. 157. And thus moſt of the Sirnames in Anaudale carry the Arms of 
me Braces in Marray, fone Part ofthe Murrays Arms; and in Tevictdale, the Douglaſſes 
Arms,or | ſome Part ther eof. N 575 5 3 eee 2 2 1 24 I " "TY nn 5 a | F Ve e BY Ahern E. 
20. I confeis that Arnis are fo Se r le Names of the Bearer, as Peacock 
bears a Peacock, Coc burn à Cock, Cc. Aud theſe ae called Mg cantantia'by the Lathe 
YMuonben by the Grecians,” des armoiries parlantt by the” French, Rebus or Canting Arms 
by the Engliſp, and are never preſumtd to be noble Arms, Feen is preſumed, 9 
the Bearer had done any enerous Actions, which deſerved Arms, they had hever recurred- 
totheir Names: Yer this Rile holds not Riff true; for of old, ſore Men got ffleit Land 38 
Rewards of great Acts, and Sirnames came not in the Mode with us, till the. eign of King 


* 


Malcolm Kanmore, who gave Sirnames to all his Nobles 3 and then many took heir Sirnanies 
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Arms, from ſome con 7750 55 
ling of a Wolf in Stocket Foreſt, b a Dark, in the Name of Skene 
which ſignifies 4 Some likewiſe 
gat Names from th 


d 


theig 00s 8 | obſerve, that the French 
were calle 


And therefore 
unt inſignia illiberalia, 
owns, either to repre- 


upon which it was built, 57 7 the Figure of a Ship. And ordinari! 
remarkable Thing belonging to their Towns, as Edinburgh, and 


1 have ſeen the Books of Arms of moſt Nations, and have in general obſerved, that eve- 


| ry Nation hath ſhewed their Humour, as much in Heraldry, as in their other Characters: 


or the Arms of almoſt all the Families in Spain, are given to ſigniſie ſome undertaking for 
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Dr the Civil Law, Teſtaments and all Writs of Importance were to be ſealed: And by 


"a 


— 


e 130 AR, 9 Parl. James I. e- 


3 


dum regi, ut dejure tenetur, Stat. Rob. III. 2 J. num. 5, And byt 
very Freeholder ſhould compear at the Head -court with their Seals, and it he cannot come, 
he ould ſend his Attorney with theSeals of his Arms, and theſe who want ſuch Seals, are to be 
- amerciate by the foreſaid Statute, Robert III. And therefore, till of late, every Gentleman 
ſont his Seal to the Clerk in Lead, which the Clerk kept by him, many of which are yet in 


their Hands, Examples whereof I have ſet down, cap. Supporters, g 5 & 6, Of old the ap- 


pending of the Seal was ſufficient in Charters, without the Subſcription of the Party, Reg. 
' may. Lib. 3. cdp. 6 ft recogneſcit ſigillum ſuum in curia, debet illum warrantizare ; ſuæ autem mals 
euſtodia imputetur, ft damnum inde incurrat per fgillum Suum ex inſolentia, aut merge 


TG, not 


our Law, quilibet baro, vel alius texens de rege, habere debet en proprium, ad. ſer vicn 
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kiel. whether the Sealaffizt be the Grantet's Seal, that then the Tryth fall be ſedrchi ; 


for: by comparing many Sealings together, per comperationen pluriam ſqillorum, & alias char 


— ————— 


uns 


tas coders ag Jgnatas. It was laſyfnl amongſt the Romani; for ſuch as wanted Seals, to ap: 


pend the 


dhe Notar behoved to expreſs that this was'ſo done. Thus I have ſeen” a Charter granted 


by the Lord of the Iſles to the Abbacy of 6 which ſays; & quid meum 
do their reſpective Commiſſioners in Parliament, were alſo to be ſealed, Act 101. Park ). 


1540. at which Time King l 1 k | 
might loſe their Seals, or their Seals might be connterfeited, © that therefore all Evidents ſhould 


minus notum in Scotia, ideo appoſui ſigillum epiſtopi 


1111 


oſſenſis. Commiſſions from 


rch 


And this Cuſtom: of ſealing Papers without Subſcriptions, tontinned in Vieonr till. 
I. An * V. by the 117 48, 7 Part. did ordain, 4 Men 


for the future be ſubſcribed, as well as ſealed: And yet Queen Mary did theteafter, Furl. C. 


Al 29. appoint that all Reverſions, Bonds, and Diſcharget of Reverfions ſhould: be ſealed; 


Title to be both ſealed and ſubſcribed ; and though by the 4 Ati, Parl. 9. James FI. Paper 
A are to he regiſtrated, need not be ſealed; becauſe the Seal was pp ed by bets 


* 


2 


And thereafter, James VI. by the 8 Ad, Parl. 6. appointed all Papers importi 


giſtration, yet 1 ſee no poſterior Law diſpenſing ( without Regiſtration ) in other Caſes 3 


And it would be a further Check upon Forgers of Papers, that the Granter's Seal Were to be 


,npended ; for many can forge a Subſcription, who cannot forge a Seal, ſo that each Forger 
Nberes to aſſociate at leaſt another with himſelf; which would diſcourage them befote the 
Cheat, of help to diſcover the Forgers after the Cheat were perpetrated. But Retours muſt 


pet be ſealed with the Seals of the Inqueſt, Statut, Robert III. cap. 1, 4; and Decreets bf Ap 


priſings, with the Seals of the Aſſizers, and Verdids of the Juſtice-courts, are allo to be Rn 
y the Regulations, 1670. e , Fonts BE44 ld Vas. TAR ÞO.7 4 FO pts, 28 0 


Il cannot here forget to inform, that of old our Ac of Parliament hail oftentimes the 
King's great Seal appended to them. Upon the right Hand were appended all the Seals of the 
Feclefiaſticks, and upon the left all the Seals of the Nobility, with which the Whole Act was 


ſurrounded. Of thele I have ſeen many, and particularly a Ratification granted by King 


James IV. to Hepburn Earl of Bot hꝛel, upon the Forteitureof the Ramſay; anno 1480. Whick 
2 in quorum omni um fidem ac corroborationem, & laudationem eorundem tf cfaths 3 


dominus nofter rex, & regni flatuu per ſe fingulariter requifith ſua fgilla, quorun aon l 


ywhich I firſt ordered to be practiſed ; for the Seal may be varied in 
gures of this Book are, which may be very uſeful ſeeing many Mens Arms differ only in the 


dedimus ES impoſuimns, tenoreque præſentium damus & im 
 lir, regis. armorunt, und cunt file, tir, Ge ac per Prajentes ordinumu rum in di 
dualiter invgſtiri, S. ſecundum praxin coronart, &c. ¶ ſimiliter mubimus prænoininat um C. E. tan -· 


nus preſcriptas, concedendi. 


Noblemen get their Honours by Patent with us, there is either a Command given therein; to 


* repreſentant, preſentibus appendi juſſerunt. 


I conceive that Seals may very well repreſent, not only the Bearing it ſelf, bit the Colours 
its Cut, as the bther Fi- 
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Colours. 4 
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{YE old Empetors ar Senates only gave Arms, Zoe. Lib, h. cp. ij. but thereaftet they 


add chooſe an old expert Wartiour, on whom "they beſtowed the Power. of rewardin 3 


with Coats of Arms, ſuch as had deſeryed well, and theſe were called fedialer by the Romenr, 
but now are Called Heralui, or herauldi; for beer ſigniſies an Army,; — 15 5 Elder, ſenei 


in armi :; or from Heer an Army, and alda, which in the Hungurian Tongue, fignifies a com- 
mon Servant, Hopping. cup. 6. Part. 9. The Chief of that Society is called Ly 


Montjoy St. Dennis in France: And his Patent in Scotland tins thiis, 


* 


(489 L, Dei gratia, &c. tenoreque præſentium facimass creumui, conflituimice kx br. 


dinamuſ memoratum Carolum Erskine, le nem, G noſtrum ferialem, regem urmorum, &c: 
Onmus ti nomen 4eONTS noſes 72 cis 


quam leonem, regem a mer um, 24 pore ate, libertate, licentia & authoritate, perſonir virtuts 
freditir, & de nobi bene meritis, \ per 


vs 


| 
"* 


Bur though this Power be beſtowed. upon Heralds, y 


themſelves of it, but that they. may, and do ordinatily grant Coats of Arms; and thus, when 


683888882 


| | . * 


eals of others, 9 pff unt, Inf. de 10%. And this was very ordinary wich us; büt then 


James 


12 heritable 


0" on King bf; or at 
Army with us, rex armorum in Latin, which Name he bears from the Lion, b the roy⸗ 


al Charge with us; and Konning van Jarpen by the Germans, Ibid. Garder i Emgland; and 
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iplomata ar mot um, ſecundum oruinem, & tonflirtitiviies eures 
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ers, or elſe th ſpecified 


who have given the Treifute-flori, counter-flort to private Perſons, without a Warrant, 


,naird, Knight, Lyon King of. Arms through the whole Kingdom ot Scotland, and 
» ? Toth his due Commendations and Greeting .. Know ou, that Sir nds | 


\ .* __ Gules, a Creſt with K/crol and Matto, Which he at bear without. Wrong doing to others, 


bove his Helmet, upon à ureath arg. and azure, 4 Mound. beſpread, with the R ee 
Sun proper, embraced betwixt two Corn- ears, Saltir-wiſe Or, and above all, in an Eſcro! 
this Motto, higher, as here in the Margin adjected is to e ſeen; all which Arms, Creſt, '/crol 


Times, and in all Places, at his and their free Liberty and Pleaſure. In Witneſs whereof, 1 
' have to thir Preſents affixt my Hand and Seal of Office, at ZZoly-rood- es the nineteenth 
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7 all and ſundry eohom it effeirs,' I Sir Charles Areskine Cambo, Knight and Ba- 
ronet, Lyon King of Arms, confidering, that by Jeveral Act, of Parliament, ai neil 
25 Our dread Sovereign Lord Charles II. by the Grace of Goa, King of Scotland, England, 

France and Ireland, Defender of the Faith, as of His Majeſty's royal *Preaeceſſors, eſpeci- 
ally by the twenty one Act ¶ the third Seſſion of this current Parliament, J am impouered 
to dit the whole Arms aud Beatings within this Kingdom, and to diſtinguiſh them, and ma- 

triculate the ſame in my Books and Regiſters, and to give Extralts of all Arms, expreſſing 
the Blazoning thereof, under my. Hand and Seal of Office, And which Regifter is by the 
 forecited Act, ordained to be reſpefied- as the true and unrepealable Rule of all Arms and 

Bearings in Scotland, to remain with the Lyon's Office, as a public Regiſter of the Kingdom. 

_ * Therefore, conform to the Power given to nie by hir Sacred Majeſty, and according to the Fo 
Tenors of the ſaid Atte of Parliament, I teſtify and make known, that the Arms of old a 
belonging to the royal Burgh of Aberdeen, and now confirmed by me, are matriculate in my 

' ſaid publick Regiſter, upon the Day and Date of thir Preſents, and are this blazoned, viz, 

- The: ſaid royal Burgh of Aberdeen, gives' for Agne armorial, Gules, three | Towers triple 

$ tocv y ed, it hin a donole 2 re ſſi ure *counterflow'red Argent; Nt upported by two ” Leopards | Yroper, 

the Motta in an £fcrol above, Bon-accord, (the Mord Bon- accord was given them by King Robert 

Bruce, for killing all the Engliſh in one Night.'in their \\Town,. their Word being that 
Night Bon- accord.) And upon the Reverſe of the Seal of the ſaid Burgh is inſculped in a 
Field Azure, a Temple Argent, St. Michael ſtanding in the Porch mitred and veſted proper, 

- with" bis dexter Hund lifted up to Heaven, praying over three Children in a boyling Caldron 
of the Firſt, and hoiding in the'Sinifter a Crofier Or. M hich Arms above blazoned,L hereby do- 
clare ta hate been, and to be the true and wnrepealable Signs 'armorial \vof the Burgh Royal 
above: named. In Teſtimony whereof, I have Jubſcribed\ this Extra@'ewith my Hand, and 

6 N OS ROD OY OD YEW t EF re 355 arr dP IG een eie . r , 

Qiven at Zdinburgh, the twenty fifth Day of Fbbruary, and of Our faid Sovereign Lord's 
| Reign, the twenty ſixth Year, MDCLXMIF. ©: + 4 WS NT 
F . Ti VION YC GT 5 W777 
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poſſit, teſtatam redderemus, motu itaque proprio, ex certa 1 * ſcientia, animo bene deliberato; 


4255 clementer dedimus, donavimus, atque elargiti ſumir, 
1; 


lateralibus, aliquantulum eminentiori inſiſtat . croceus five aureus, ad dextram ronberſus, 


0, aliſque late explicatis ad N ne quaſi com- 
poſitus, ex ar — autem colliculorum collateralium prodire videatur ſurcu 


Heironymum Megiſerum, omn,/que liberos, heredes, poſteros & deſceridentes tuos legitimos u- 
triuſque ſexus, ſupraſcriptis armorum inflgniis, perpetuit deinicept temporibuz, piicifice, quiete 
& fine impedimento aliquo, uti, frui, potiri & gaudere finant, idemque etiam ab aliis fieri cu- 
rent. Si quit autem Fall, diploma figſtrum tranſgredi & temerario at ſu violare condtus Fuerit, 
prater graviſſimam noſtrain &. Jacri imperii indignationem, viginti quingue marchas auri puri 


mulctam ſe noverit iſo facto incurſum, harum teftimonio literarum, manu noſtra ſubſcriptarutnz 


6 Caſareifigilli naſtri appenſione munitarum. 


Datum in civitate noftf a Vienna, die 21. thenſis Januarii, anno Domini, 1 578. regnorum Holton i : 


rum, Romani vertio, Hungarici /ep#imo, & Bohemici iridem tertio. 5 
be RUDOLBEHUS. 
oM Lawiers (tho vetſed in Heraldry ) have been of Opinion, that every Man can 


aſſume Arms to himſelf, at his Pleaſure, without Authority, providing he afſume them 
not in æmulationem alterius, ta the Prejudice of another: And if this Judgment were, Bartol. 
8 e H h h h h hh | „ 


mus, donamus, atque elargi mur. Scutum ſtiz. ni grum, a ba- 


centibus inſignis, ſcuto impoſes fit galea clauſa, ornata ſerto Iaureo, phaleriſque 
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ow them to Authority; For as Magiſtrates of eee 17 ita hodie tg 
. unt e 


CY 


_ © he diſcerned. what Gentlemen are deſcended of noble Stock and Lineage: For 


_ © this-preſent AR gives and grants fu 


in the neareſt Priſon-houſe, therein to remain upon their own Charges during the 


1 pr Center, * viginti atnornm inter abſener, LVult. Cancil, 17. 
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tratt, de arm. num. 5. and Panorm, cap, delefic, de exceſ/; prelat. decanſe (faid they 


Man may chooſe a Name for himſelf, ſeeing this is not forbidden in any written La rar” 25 


and others, have very juſtiy maintained, that none can-«fſume Arms, but 8 55 


{ 


rum lilli jus nſipnium vel armorum conferre poſſiint, anno Rob. lib. 3. vim Arma tot.” 
& /ambola dignitatis, i nemo pate dignitatem fibs arrogare ſine principis ligent in, L. 19 9 7 
de dignit. s licet AE Serigtor non ſit interdittum, e tamen rationabili conjuetudine, 
Po N conJanſu interdift um, & idea_ob/ervandum. per L. quod non ratione, #, 
me.to, quiet all: Debate in th Controverfie, moſt af Nations hape diſcharged the 


Ss of s.t0-any.ſave\'Gentlemen, or ſuch, who have a ſpecial, Warr: 


\ | . | hi F 
. u Sovereign Lord, and the Eſtates of this preſent Parliament, conſidering Ni 


great Abuſe that has been amongſt the Lieges of this Realm, in their Ber fe 5 
e dub 


Arms, 0 0 to themſelyes ſuch Arms as belong not unto. them, ſo that it cannot 

5 whereof, his Highneſs, with Are of the ſaid Eſtates, has given and granted, Remeid 

| Power and Commiſſion to vp Ling of Arms, and 
ent rn an 


tinguiſned eir Arme who are Gentlemen of Blood by their Anteceſſors, nor yet m 
+ Brethren Heralds, to viſit the whole Arms of Noblemen, Barons, and Gentlemen, b 
* uſed within this Realm, and to diſtinguiſh and diſcern them with congruent 8 
* and thereafter to matriculate them in their Books and Regiſters, and put Inhibition 
all common Sort of People nought worthy by the Law of Arms to bear any Signs armo- 
rial; that none of them preſume to take upon Hand to bear or uſe any ; in Time 
coming, upon any their inſight and honſhold Gear, under the Pain of eſcheating their Good: 
and Gear, ſo oft as the ſame ſhall be found graven or painted, to our e Lord's 
dl 


« Uſe, and likewiſe under the Pain of One hundred Pounds to the Uſe of the 
and his Brethren Heralds; and failing of Payment thereof, that they may be 


Pleaſure 


© of the ſaid Lyon. 


. Fxom which Act we may draw theſe Concluſiofis, 1. That only ſuch as are Gentlemen 
by Blood can carry Arms; which Opinion is alſo received now into the Law of Nations, 
Hopping. cap, 6. Par. 10. But it was firſt enacted by Frederick the Emperor, Lib. 2, feud, tit 


2 


27. de pace tenenda. 


1 


7 


. Ir is obſervable, that the Lyon cannot give Arms to ſuch as are not noble by Deſcent; | 


for the Reaſon inductive of this Statute, is, that there may be a Difference betwixt ſuch as 
are noble, and ſuch as are not; but there would be none if it. were lawful to the Lyon 
to give Arms even to ſuch. as are not Gentlemen by Birth: For as he cannot nobilitate, ſo 


neither can he beſtow the Marks of Nobility. Likeas by that Act he is commanded to 


Inhibit all ſuch as are not noble, to carry Arms. But yet the Prince may till beſtow Arms 

without any Reſtriction, tho? he cannot properly make a Gentleman, for that comes by Blood, 
and not by Patent. And Cambden informs us, that of old there was a Diſtinction betwixt 
Gentlemen of Blood, and Gentlemen of e and that the third from him who 
firſt had Coat- armour, was to all Effects and Purpoſes a Gentleman of Blood, pag. 15 J. 2. Albeit 


the Letter of that Law doth only forbid to wear and uſe Arms without Authority, as faid 


Is, upon inſight or houſhold Gear, yet per paritatem rationis, they cannot uſe them upon 
Tombs, Seats in the Church, or elſewhere ; & de praxi, the 791 with us doth raft nd 
deface all ſuch Arms: But whether the Uſers of falſe Arms do incur the Penalties in ſuch 


Caſes, may be doubted, ſeeing pune ſunt reftringend to beyo 
= | en ade, and are not to be extended beyond 
the Letter of the Law. 5 pens / 4 ergo FG OTE BY o be extended beyor 


& 3, By that AQ the. Lyon is to diſtinguiſh and diſcern Arms with congruent Differexces; 
from which words it may be inferred, that not only Arms mult be originally given by the 


: 


Lyon, but that Marks and Differences amongſt the Cadets and Deſcendents of the fame 


Family, ſhquld be given by the Lyon, and that theſe Cadets cannot aſſume them: And this 


Is ſuitable to the Opinion of the Doctors, who teach, that uon /olum pateſtas conferendi nous 


o 


inſignia, /ed poteftas augendi, mutandi, diminuendi, & confirmandi inſignia vetera, eft penes prin. 
. cipem & ejus heraldos, Hopping. cap. 8. memb. 5. But it may dess oubted if Brenan of 
Arms by Predeceſſors be not 1ufficient to infer a Right to the bearing of Arms, and to 


| ond againſt the Penalties of this Act; as to which Points the Doctors deliver theſe Con- 


1. Thar no man can preſcribe the Right of uſing Arms belonging to another noble 


Family without immemorial Poſſeſſion, but that they may preſcribe a Right to bear indefi- 
niteh or to bear the, Arms of any other private Perſon, fer J decem annorum inter 
Hol. 


III. But by our Law, where 
” TTY | | | Ne- 
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Proſcriptiqn is not allowed, except in the Caſes: wherein it is introduced by a ſpeci i, 


expreſs Statute, it is probable that Preſcription might well have defended before that AQ, = 
mes MI, But ſinge that Time it ſhould not, ſeeing that Act ordains all Arms to he matri- fy 
whe {you's Rooks and Regiſterr. FO e e e ee 
Ps Penalty, appointed by that Act to be inflicted upon Tach as carry falſe * ty 
that the Maycables and Furniture whereupon theſe Arms are graven and painted, ſhal 
g of the Particle (and) for if the Arms be either graven or painted, they are to be eſtheat- 
ed z as allo: the Comtavweeners are to pay one hundred Pounds to the Lys and his Bre- i 
chren Heralds: But by the Civil Law, he who bears and uſes another Man's Arme, to his 
Prejudice, vel in quriſcandalum g tgnominian, is to be puniſhed arbitrarily at the Diſcretion | 
of the Jutlge, L. corun, F. de jalſo; but hewho.uſurps his Prince Arms, ſes'his Head, and 


his Goody are-confiſcated, L. ſacri aflatus,.G. de diverſ. reſtript, 1 Oo oo 0 | 

Sura to which Law, the Duke of 5 was forfeited, and pxecuted by Henry VIII. S 

for no other Crime, but becauſe he did bear the Arms of Eng/ang, thougi his Predeceſiors 

De . , . 
How ſacred the Lyon's Office is with us, a gs among many other Inſtances, from this, 

at the Lord Drummond was, anno 151 . s Lefly obſerves in his Story) forfeited for 

firikinng the Lyon, vita ac dignitate agre cn⁰ν⁵ i. 

Bur ſeeing the Patent N hr the Hon gives him Power to give Arms to ſuch as are 
virtrions and worthy Perſons, And ſince, by the foreſaid Statute, the Lyon is only diſcharged 
to ſuffex any to bear Arms, who are not worthy, by the Law of Arms, to bear any Signs ar- 
mor ial ; it is therefore worthy of our Enquiry, to know who are ſuch Perſons, as may, by the 
Laus of Heraldry, have Arms given them by the Lyon, without a ſpecial Commiſlion from 
the Prince. And, 1. It is uncontroverted, that a Gentleman may bear, without a Warrant, 
the Arms of his Predeceſſors, and ſuch as are deſcended by three Generations from him to 
whom Arms were given, are Gentlemen; but this holds enly in the eldeſt, for Cadets muſt 
have Marks of Cadency, and Differences aſſigned them by the Jon, and cannot aſſume them, 
as was formerly obſerved. _ J.... . 33.” 

2. Tno von the Patent allows the e to give Arms per/onis * te od and Phi- 
loſophers, Poets, and Orators ſay, that Virtue is the trueſt Nobility, which is allowed by the 
Canon Law, cap. nos qui, & cap. pen. ext. de præben. yet Lawiers diſtingniſh betwixt Nobility 
olitick or Civil, which, they atfert, is not beſtowed by Virtue only, and moral Nobility, which 
irt ue doth beſtow, Bald. in L. nobilioret, ¶ de commerciis. From which Text they prove 
clearly this Diſtinction; and therefore the Patent joyns theſe two Perſons, virture præditis, 
de nobis meritis ; for certainly: ſuch as have deſerved well of the Prince, may have Arms 
given them by the Lyon + For the ſirſt Inſtitution of that Office was (as I formerly proved 
— Lag.) deſigned to reward ſuch as had done great Service to the Prince; and the %% 
is Judge competent to the Bearer's Merit, in order to this Effect: Nor can the Law preſume, 
that the Lyon will tranſgreſs ſo groſly, as to aſſert, that he has ſerved the State, who never 

did; for that were in him crimen fall, ff © V 
3. Rien s do not nobilitate, nor do they warrant the Lyon to beſtow Arms upon the 
Poſſeſſors, Tiraquel. de nobilitat. cap. 3. though, as Ferom obſerves, Nobility is nothing oft- 

times but ancient Riches Fu. * 

4. Tur being an Heritor of Land doth not nobilitate in all Caſes, even though the He- 
titage be very conſiderable, for elſe a rich Man might ennoble himſelf ; but theſe feuda only 
render the Poſſeſſors noble, which are beſtowed by the Prince, or confirmed by him: For 
a Feu in either of theſe Caſes, makes the Receivers noble, ſeeing the Prince is the Fountain 
of Honour; and à Feu in thoſe Caſes is à ſufficient Warrant to bear Arms, Tiraquel, cop. 7. 

And this remembers me of a Cuſtom in Scotiand, which is but gone lately in Deſuetude, and 
that is, that ſuch as did hold their Lands of the Prince, were called Lairds, but ſuch as held 
_ theit Lands of a Subject, though they were large, and their Superior very noble, were only 
called Good-men, from the old French Word bonng homme, which was the Title of the Ma- 
ſter of the Family; and therefore ſuch Feus as had a Juriſdiction annext to them, a Barony, 
as we call it, do ennoblez for Baronies are eſtabliſht only by the Prince's Erection or Con- 
firmation. And thus it was found by the Parliament of Grenoble, that qui pofſedent caftrum 
cum territorio, & omnimoda juriſdictione ſunt exempti a Contributions ſubhidiorum, ut nobilei, li. 
cet non ſunt a nobili progenie, Guid, Pap. deciſ. 385. VVV 
6. PRE Employment of a Soldier doth ennoble, if it be honoutred with any confiderable 
Command, L. 2.C. de . Frimicier calls it præclaram nobilioremque militiam, s L. 2. C. ut 
nemo prim. aliter miles, aliter plebeius punitur. © . . 
J. Cxvr cn Employments do nobilitate, Bart. concil. 180. prietext. in L. 2. C. ut nemo 
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| þ.atriy-And generally it is a Law in Heraldry, that Doctors, Orators, and laureate Poets in 

N be honoured wich Coats of Arms. The Rule runs thus, doctores, or atores & poetas 6 

3 togatam militiam profitentes, a delatione inſgnium galea aperta fengſtratorum, & criſtis, vexils 
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br; laciniiy condecoratorum, citra laſe majeftatis crimen arcendor tio 
And Yaſchal. pag. 712. warrants this by a Deciſion of the Courts of Fra 
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3. 
7 7M 
Nos and the Right of bearing Coat Armours, being thus acquired. js lf wins 
Ways. As, 1. By pry nb vitious and profligate Life, L. I qua, C. n 89 
i is ordained, that ob ſcelera & vite turpitudinem, honeſti nobiliſque decore privetur; and the 
eaſon given. for this is, quia nulla fine hongſtate eſt nobilitas z'and Nobility Gus of is not reaſs 
ſumable by their Children: But this, with many other virtuous Laws, is gone in Deſuetude, 
only Crimes and a Sentence do now take off the ſacred Character of Honour. And with 
pon reading the Sentence tof Forfeiture, the Arms are torn; and the Decreet of Forfei.. 
ture bears an Order ſor this, but no other Sentence for other Crimes diſcharges the bear- 
. Arme with us z albeit by the Civil Law it ſeems, that all Crimes diſcharge the bearing 


rma, /tatuas detrabendas [tire debemus, I. 24. F de pn. 6, 1. C. deciſ. 130. Nor can ſuch 


a are condemned for capital Crimes, get Arms, Treſſer. de exiſtim. Lib, 3. cab. 25, And what- 


ever renders the Bearer infamous, doth likewiſe render him incapable of getting Arms, 
though every Infamy forſeits them ne. 
2. Tnis Right is not loſt by Poverty, even in the longeſt Courſe of Time, Tiraquet, 


cap. 22 


3. D135 Right is loſt by exercifing mean Trades, vile: & mechanicar artes, L. wobiliores, 


C. de commer, but when they leave off theſe, they return to their former Dignities, Pap. deci/; 
196. But the being an Advocate is accounted no ſuch Trade; for an Advocate is noble 


bis Profeſſion; L. providendum, C. de poſtulat. & L. advocat. C. de advocat. div. jud. And 9 


tian, ſpeaking of Julian the Emperor, faith, that he was deſcended of Salinus Fulianus, who 
was twice Conſul, and twice Governor of Rome, bat was much more noble by being a learn 


ed Advocate. And therefore in Fance, they, as all other Gentlemen, are exempted from pay- 


ing Taxes, Pap. deci/,388. Phyſicians likewiſe, and their Poſterity, have a Right to bear Coat 
nr . ws 3 Op, go a RR: 1 
T xo! Merchants be moſt worthy Members of the Commonwealths, yet they are not 


noble nor Gentlemen by their Profeſſion, L. nobiliores, cap. de commer. nor ſhould- the 


have Coat-armours ; but the Laws of Heraldry, and rol e Cuſtom of the World al- 
low them a Merchant's Mark, called by the Doctors marcha mercatoria. And as no Man 

may bear another Man's Arms, ſo no Merchant may put his Mark upon another Man's 
Goods, nam balla mercatorum ex figno cognoſcuntur, Feret, lib, 15, de re naval, And he who 
puts another Man's Mark upon his own Goods or Bales, loſes his own, Maſcard, v. L. I. 
concluſ. 1. becauſe that he would occaſion a Confuſion in Trade, and becauſe the Law pre- 
ſumes that to be done to conciliate to the Uſer's Goods, the Privileges or Advantages due 


to another's; and for the ſame Reaſons one Tradeſman cannot hang up another Tradeſinan's 


Sign, whereby his Cuſtomers may be withdrawn, or Strangers may be cheated to give their 


| Sale to one who deſerved it not, it being ordinary for People to go to ſuch Signs where 


they have heard others to have bought excellent Commodities: And therefore Monar. ob- 
ſerves a Decifion whereby the Parliament of Paris found, 1612. that a Merchant who 
had aſſumed lately the Mark of a red Croſs, which his next Neighbour, who was a rich 
Merchant, had long uſed; ſhould deſiſt in all Time coming from uſing that. Sign, From 
this Rule are excepted the Merchants of Paris, whom Charles V. anno 1371, ennobled, and 
allowed to bear Coat-armours, and by their Examples the chief Burgeſſes of capital Towns 


pretend to the ſame Privilege,“ Oiſeau, pag. 65. 


. 
| Of the Shield. i 
7 RMs were ordinarily painted or engraven upon the Bearer's Shield, which Shield 
was called by the Ancients, /cutum, which was called dne 78 yauPei, ſculpere, qu 


tmaginibus illuftrium virorum ipſorumque infienibus ſculptus eſſet, Plin. lib. 35. cap. 8. vel ſi 
tum a Greco , corium, becauſe their Targets were covered with Skins, or parma. The 


ſcutum was long and four-ſquare, the other two round; and our Shield is made up of the Figure 


of both. Of old the Soldiers did bear their Cognizances upon their Shields, that they might 
be known, Yeget. de re milit. Lib. 2. cap. 18. And thence it is that we bear now our Cos“ 
nizances upon Cuts like to their Shields. The Shield was made of Wood covered with 


with Leather, but the Buckler was of Braſ:, This Shield now is called by the French E/t 


| Campus, The ancienteſt Form of a Shield was oval, which Shape the Italians ftill _ 


by the Italian Scudo, by the Engliſb a Shield; and what Space is within the Shield is called | 
a Field by the Engliſh, and Campo by the Italians, Spaniſh, and by the Latins, ares, fundul, 
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chat mes were worn in Heraldry Io the Sha 1. and all gion Chan have fuck 
ded : But mo lateſt Fort 25 both on 7 in Fraxce, is 
be are ſtraight y cbme very fear the 3 The Aan, A! 
chem ordinarily as 2 g. auſe t 
to the Bearer 125 in a Thru 
which is put upon the 
ers ge 8 her Args in «Ron dpreſented* 
Fami ere in San, for oy _ 
e a endard, and Soi Coury myby' 
9 ner, Hopping! cum 3. 12. Men a 1. 2 71. 
ni Shield | uſes 2 7A, nj be placed upright, hoe beten 1 bs hin by the 1M 
br left Corner; this is ordinary in,Scorlard, 1 have ſeen” the Preton Arms, fot 
5 8 1 chore, the Gate cf CGrotgmilter,” This the French call! efcu pen, the Irin 
5 * and the Reaſdmn given ſor it, is, that when Tilting {( torneamtntg Yes 
oclaimed; there were two Shields hung upon an Ok; or ater 
2 1 be, and he who offered 10 fight afoot; did touch the Shield that - 


| right. Corner, and he who. was to fight on Horſeback, tonche that 'whi 
bog I's by the! fume ig for in theſe Days it was judged more 1 J 8. of ich, 


ut Purely" deter not ih welt with the Charges 
1 1 duct * 0 uad al _ 
utting up this 


Frances for ; cling the A 


oot than on Horſeback, Colbmbier, 43. The Shield is alſo Called = . 
tutcheon, from the Word Jeon Py o the French call a little Shield; 1 wh . N 
Tu ar which is born upon che Shield is called the"Charge,/ and the 8 Shield 1 as to. 


charged wich itz and the Field and Charge N are called the Coat of Arme: The Frenc 


call It, un cott d arm. And the Reaſon Wy Arms are called ps of Arms, is, becauſe , 
old Men wore thoſe Symbols upon Coats: ve} their Arms, as Heralds do at this Day; ſo 
Defire had Men in thoſe Days to have their perſonal Valout and Courage known u 


83 
Ei 5 


les and Combates, by the Enfigns armorial which' they bore. 
I have here ſet down ſeveral Forms of Shields, to ſhew how. various 
ho had no Power to, raiſe their own Ban- 


jo yed tor chat Uſe by the Ancients; but that, Fig. 9. is the ordinary. 

fot Mens Arms, as the Lorenge Figure is for W 

ner. I find that Muriel, Counteſs of Srrathern; carried bers in 4 Lot nge, anno Tabs. Which 3 
fhews how long we have been verſant in , 7 =, 


Fi <a wete * 
Forts now in Uſe 
amen, It as Ojſtau obſerves) is allows" 


to the Wives of conſiderable P 
Is, there be but one Shield, or Coat of Arms to" be deſcribed, that Je called. to ae; 
but if there be more Coats Joyned. in one, that is called . ing. The French ot 70. 


0 
8 o blazon a Coat, is to deſcribe what the $ rn are, an what ur 6 
in which: theſe Rules are to be obſeryed,” ” gs | Sf rides belt C 28 2 


ade . 9 tha 2 ts Sy Ft top W * * 
every one ou an ouid invent 4 Peculiar 7 new erms not tw 
"Hera ſhould unden vd que another. ih H bs. a 2 4 
1. Fux fnuſt be no Reiceration of Wotds in blatatiitg che fame Cor, and therefort, 7 
the Bagh % ſay not, he bears Agent, a Lion Gules, collar'd 767 en but they ſay, collar u of 
the firit; becauſe Argent was the fir ür Colour: Yer the 2 repeat the Co « alte r, and 
obſerve; not this Rule, and it js the better Way for eviting Confuſſonz for wWhen chere are” 
many Pieces in the Shield, it is moſt difficult 4 tedious N always what” iz"firit 
| fy — third and fourth and all this” Trouble ler ves i no, I Purple} and 2 119 88 
n f , / 8 c 3 
Tun thicd Rule it, to evite, as much 2 is poſlible, the Words of, or, ad with 1 
t; Ly blazoning a Coat, ydu-muft begin Wich the F ield; and then proceed to the . 
and if the Field be be 7 en with more Things you muſt name firſt that which lies neareſt the 
Shield. The Exel fag In blazoning, he beareth 424+, but the French never ſay he beareth - 
. 75 and the Word beers operons, The Engliſh ſometimes ſay, the Field is A, nr, 
| ailems, pag. * but that is like wiſe ſup aces, and it is better; wich the Freneh and 
Liatines, to exprets, 1. The Bearer's Name, Ng: then to expreſs the Colour of the Fele ; 
v. 7355 FA Guler,,a Ram paſſant Argent; whereas Guilin: wouly have blazoned theſe.” ? 
Arms thus, he beareth Ge, a Ram patſatic, argem, by the Name of Yinram; which Way 
azoning-founds not ſo well 2s the-firtt; nor is 10 ſhort and pr Naked Shields / | 
were ſometimes born without an y. Charge, upon; many Accounts, op Alphonſut King © . 
 Portugat, did take five' Sh . 2 Saltter-wile, in . of ks rk oe Hideo” 
whom he killed, Ghaſan. concil. 19. Purt. 1. And the firſt of the Name of Hay got three 
Shields in a Field Argent, becauſe he and his two'Sons did gallantly defeat the Dane, at the 
of Loncarty, 942. after which Battle they were brought. to the. King with their Shields ; 


| all coloured: ala od, as . obſerves. * A e for hiv Arms Euler, 1 E. 
. * 3 = 75 bj. 4 e 141 Lf * 'S : 1 ws g od 15 3 1 8. 
8 | E. i „ 15 is, 2 $65: 7 je 8 3: 8 . pp. 5 * = 1 > 1 7 5 3 0 oy” 2 Ay; 23 "Fo e | 
7% 5 11 11 1 4 6 Mata 0 5 | CHA p. 
[ 4 
5 ; | g * 
1 | | 2 - 
| \ 
g 4 
: 9 1 
. # 


, W's 
by Fog 4 d N 
9 
Fs 7 1 
2 15 N ” 


ol, Wedge, that hy Form of a" Shield» => 2 AY RS, 


at clle Place Aae 3 1 


a 4s. 2 


D 


b * 1 
2 © 


o a * ot . 
. DIS BF 
* A — < ” 
5 ® 2 * . K * 
2 2 * 
„ „ — Yv — m — — . 
; 322 » 2 r 1 2 1 N 2 Yd 0 2 297” -<- 5 er 


FS 5 
C = 8 
: * 


* 
- vox; VR att £7 A 1 
tg 2 


Ape tires, 8 NN < ve * * e eo br 2% 2 4.” Pa 6.4L 


Lg a 
— — 


1 


* 
— 


2 


— 4 — 3 


—_—- 


— — —d 
22 — — 


— 
4 : 
= x... — 
— * 
— — 


. 2 4 — AD 
. * 
ow — a 


og 
o - - 


* or VIS eu: < py r „„ - "N27 1 2 —_— 
* * 4 4 8 2 a = — N 2 
S2 4 — —_— : — 8 — — 5 8 i = 2 2 
* . — mn 5 , 2 — E — xs Pas - * 
— = *=- Da ME A 2 3 3 —— 2 LH 3 8 = 
* = 


*"-f 5 


, b 'S | 8 
7*" ae. | + + "—_ 7 wet 4 4. *#F ABEL: mw 
N e 71 Me * 


” es 
72 7 ny w 4 1 
ol . WT . "> 8 ? 
of ow x 8 \ 1 * 
F R ” * he 1 * N 1 5 n ” 4 > * i as & * R 1 3 1 
* 1298 a , I + 8 . 1 . =». + # 25 Ma ”% 
r 65 e 1 1 / . r mY 
2 3 * * ; , 1 
9 ; X * - » 88 1 1 4 " 4 F % 
* 7 A. 1 b x 5 1 6 ” - ; 8 1 . ER % ; "a « 45 & „ 6, . A * 1 i - . 4 43 we i 5 
* 0 „ * , I * Y : * » * n q 4 4 4 9 Y Fa : <> * il 1 . 4 k > a © * . * Y 7 : W 11 2 Fa & Y * 1 1 
N 9 Fe . | 1 4 39S + . 1 ge Ta 1 3 
7 f F o | f J L "0 1 8 4 ; £- ; * $M Fa * 
1 wy ' * . 4 9380 * #4 ' | | - % | p 
4 N N , , o \ „ ; * 75 : 4 5 $ wry; * : ; 
1 , 9 *: y ; A 1 Tj by — 1 ö * - ; ; 4 7 » y 1 EF 9 ” F . * : J . 8 : 1 7 N . +! 
; $ w# * . a 4 ; k 
3 8 f Colours and Meal 
p 4 0: A . 7 > „ * A N F 1 8 fl n 4 1 . £ \ "4-1, : 5 6 LE þ ? ; . 
, 2 2 4 r 4 CUTT.: . l 1 'E > WO * | | * 73 
o ; 45 0 1 * N 8 „ ' SS ok . ; 4 < . , hs : r . a AC . 
% " : | 8 ; . 1 fy J ? - * af 3 3 1 * | * — * * 1 y be . ; ; pw A. 7 5 I ' \ 


T7. 1JERALDS do not expreſs all Colours by our ordinary Terms, nor do they at mit afl C. 
# H 1 5 blazoning, but they uſe e two Metals, to expreſs two of the o ane 
Colours, viz., White by Argent, and Yellow by Or, and that becauſe Silver is White, and 
Gold is yellow. The Spainards call ſuch Fields as are all Metal, campo de plata. 297 

Tus Us of thir Metals and Colours, and the Difference betwixt them, did, in Coat Ar- 
mours, ariſe from the ſeveral Colours uſed by Soldiers, and others in their Hal its w hilft 
they were in Armies, as Pet. Saut. proyes by many Citations; and becauſe it was the Cu- 
ſtom to embroider Gold or Silver upon Silk, or Silk upon Cloth of Gold or Silver, there. 
fore the Heralds did thereafter appoint, that in imitation of the Clothes ſo embroidered, Co. 
lour ſhould not be uſed, upon Colour, nor Metal upon Metal, oo 
Pax Colours uſed by them are only Blue, which they call '{z#re, Red, which they cal 
Gulet, trom the Hebrew Word gulude, a Piece of red Cloth, or from the Arabict Word 
Gule, which ſignifies a; Roſe, Which are ordinarily red, as Meneftier obſerves ; Black, which 
they call Sable, becauſe the beſt Sable Furs are black; and Green, which they call Vert, which 
is the French, Word of Green, or Sinople, for ſo the French term Green, never uſing the 
Word Vert; and the Reaſon why it. is called Sinople, is from a Town in the Levant, called 
Sinople, where the beſt Materials for dying Green are found, and not from the Greek Words, 


_ ovy ονοννν, becauſe it being controverted at Conflantinople, whether Green was a proper Co- 
lour to be uſed in Heraldry, it was determined, that it ſuited with Heraldry, cum armis, Me. 
neſtier derives Sinople from Tpaoiva cn, green Arms, by ſuppreſſing the firſt Syllable, as the 
Greek often do. The French admit Purple in Heraldry, though Favin. and ſome Heralds 
in that Nation, think that Purple is but Argent worn, which 8 Inſpection turns Pur- 
ple: They likewiſe allow Carnation or fleſh Colour, Colon n. 

Tu French obſerve, that the %% uſe tauny, which Heralds call tenne, and is com- 
oſed of Gules and Sable. And the Ag liſh obſer ve, that the French uſe it, Guilims, pag. 21. 
But Guilims is here in a Miſtake, for the French; uſe it not, but the Engliſh do. Oni 
likewiſe obſerves, that the Enghſb uſe Sanguin, which is made up of pure Lacque and Orange, 
which is compoſed of Lead and Tin: But Colombier is miſtaken here, for the Engl uſe not 

Orange, but the Germans do ſometimes. The ordinary Colours and Metals in uſe, are Or, 

Argent, Gules, Sable, Azure, Vert and Purpur, © 0 OOO 

War Heralds chooſed theſe five. Colours only, I can gene ſurer Reaſon, than that 
they thereby reſolved to fix the Uncertainty of yagrant and capricious Artiſts, even as Law- 

Hers have fixt Preſcription to forty Years, and Minority to Twenty one; but yet there are 
ſome original Colours. Ariſtotle reduced them to four, White, Black, Yellow and Red. Cardan 
makes them ſeven, albus, croceus, purpureus, puniceus, viridis, ceruleus, niger. Scaliger Chooſes 
album, flavum, rubrum, purpureum, viridem, cæruleum, & nigrum, Exercit. 325, But the Chy- 
miſts obſerve, that White, Blue, Red, Green and Yellow, are the original Colours, and from 
wwe Heralds have haz ß FO LO At 

Txess Colours have their own of Sn Repreſentations in Heraldry; for Or is uſed 
to expreſs the Bearer's Faith, Juſtice, Temperance, Riches, Generoſity, or Proſperity ; Ar- 
gent, his Humility, Innocency, Beauty : And a whiteShield was given to Novices, aher they 

went to the War, and before they had done any glorious Action, Virgil. Parma inglorius alba. 

Asure, his Charity, Victory; Gules, his Magnanimity, Courage, Love and Charity; Sable, his 
| Grief, Prudence, Honeſfy; Sinople or Vert, his Courteſy, Civility, Youth and Abundance; 
yet ſometimes theſe Colours are uſed to diſguiſe and conceal the Bearer's Origin: Thus 
ſome were originally Murrays, but being forced to change their Name, and leave their Coun- 
try, they retained their Arms, but changed their Colours; for whereas the Murray: bore 

zure, three Stars Argent, they bear now Arg. three Stars Azure; and yet Colours have been 

8 upon very honourable Occaſions. And thus Ker of Cesford did bear Gules till their 

Chief was killed at Gambſpath upon.the Border, fighting valiantly for his Country, whereup- 

on King Fames IV. appointed, that for the future the Houſe of Cerford ſhould carry Vert, 

in remembrance ofthat green Field whereupon he was killed. Sometimes alſo Colours were 

choſen by Knights to their Arms, becauſe at Tiltings they uſed to appear in that Colour; and 
for that Reaſon, the firſt Crichton chooſed his Lion that he bears to be Aaure. Sometimes 
alſo the Things born are allowed in their natural Colours, if they be of many Colours, and 
then the Things born are ſaid to be born proper: As the Peacocks in Scotland, bear three 

Peacocks proper, that 7s to ſay, in all their ordinary Colours; but though this be allowed in 
the Charge, yet it is not allowed in the Field, for that muſt be of either the ordinary Me- 

tals, or Colours; yet this ſuffers ſome Exceptions, as in the Arms of the Count de * In 
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Foals, who bears a Medow proper, that ir to ſuyi a green Field charged with Flowers of ſeve= 
| Coley rs. Or is written, O. Argent, Ar; Gules G. Azure, AE. Sable, & V ert. &c. Sin, Purpur. 
F. Some fant.ſtick Heralds have blazoned not only by the ordinary Colours and Metals, but 
by Flowers, Days of the Week, Parts of a Man's Body, as e Feron and Bara, and have 
been condemned for it by the Heralds of all Nations: Let the Exgliſß have fo far owned 1 
this Fancy, that they give it for a Rule, that the Coats of Sovereigns ſhould be blazoned by * 
Planets, thoſe of Nob!emen by precious Stones, and have ſuited them in the Manner here 
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Bur Lerave leave to ſay, that thir are but mere Fancies, and are likewiſe unfit for the 
Art in which they are employed, which. is clear from theſe Reaſons. 1. The French, 
from whom the Eugliſp derive their Heraldry, and ro whom they conform themſelves, 
not only in Principles and Terms of Art, but even in extrinſicx Words of the French Lan- 
= e, do not only not uſe thir different Ways of blazoning, but conſtantly treat them en ridia 
| 2. TRI Halian, Spaniſh, and Latin Heralds, uſe no ſach different Forms, but blaton by 
the ordinary Colours and Metals, aon variari nomina debent metallorum wel colorum in mas 
gnatum aut in * 6m inſigniis,” pro hac re provoco ad ſcriptores ceteros, qui Gallice, Germanice 
out Latin® hac de Fe arne, , Pet S ct. pag. 6% „FVV 
Ax one of the great Deſigns in Heraldry, Is to have the Art univerſal, and to have the 
Arms they deſcribe generally underſtood in all Nations; yea, and even Mr. Carter their Couns 
tryman, does condemn this Way as fantaſticn. 0 a 


3. Arr ſhould imitate Nature, and as it were an unnatural Thing in common Diſcourſe 
not to call red red, becauſe a Prince wears it, ſo it is unnatural to uſe theſe Terms in He. 
radry, and it may fall out to be vety ridiculous and unnatural in ſome Arms; as for Inſtance, 
ita Prince had for his Arms an Als couchant under his Burden, Gules, it were very ridi- 

culons to ſay, that he had an Aſs couchant Mars, for the Word Mars | 


| | Mat will agree very ill wi 
= Aſſes, Sheep, Lambs, and miny other Things, which are to be painted red ih Heraldry Aud 
an hundred other Examples may be given, but it is enough to ſay, that this is to confound 
| Colours with Charges, and the Things that are born with Colours. © "© © © 
| 4. As this is unneceſſary, fo it confounds the Reader, and makes the Art unpleaſant, and 
| deters Gentlemen and others from ſtudying it, and Strangers from underſtanding what our 
F Heraldry is: Nor could the Arms of our Princes and Nobility be tranſlated in this Diſguiſe 
”y unto.the Latin, "or any,ocher' ggg ö mr Wy 
? Bor chat which convinces me-moſt that this is an Error, is becauſe it makes that great Rule 
i unneceſſary, whereby Colour cannot be put upon Colour, or Metal upon Metal, for this 
: cannot hold, but where Metals and Colours are imploy es. 
; Ir was df old impoſſible to know the Colours of Arms, except they had been blazoned, or 
f illuminatedzand yet Arms differ only by their Colours, as we ſee in our Lion which Scots 
: land carries red, Kinghorn, blue, Roſs of Balnagoun, White: And therefore the French have 
4 found out this Device, for diſcovering eveu in Taliduee, or carving what the Colours are; 
p bor they make Or pointed, Arg. plain. Azure is repreſented by Lines in Fuſſe, Gules, by Lines 
5 in Pale, Vert, by Lines in Bind, Purple, by Lines in Bar, Sable, 


$7, by Lines ih Pale and Face. 
| _ T have thought fit to repreſent Tenne, by Lines in Band and 1 and Sanguin by Lines in 
Face and Bar, as will more clearly appear by the Figures; and I could wiſh that Gentlemen 
would. cauſe cut Seals in this Faſhion, ſo that not only the Bearing, but the Colours of the 
Bearing might be known by the Sell. "id : BY 
Ir is an uncontroverted Rule in Heraldry, that Colour cannot be put immediately upon 
Colour, nor Metal upon Metal, that is to ſay, that if the Field be Argent, the immediate 
Charge mutt net be either Or, or Argent, but muſt be of ſome other Colour, as Azure, Gules, &c. 
And if the Field be of any Colour, as Azure, Sable, &g, then the immediate Charge muſt be 
either Or, or Arg. Tne Reaſon why I add the Word jpmediate here, is, becauſe, though the 
Field be Or, yet the immediate gy be a Lion, or any Thing elſe; if that Lion be 
charged with another Charge (which Heralds call Sugercharge) then that Supercharge may 
de Or. This Rule was not . ra 2 2 as Pier obſerves, cap. 19. nam 
| II | | 
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Herculeani ſtntereſ gerebunt ceruleam aquilam ali. utringz expanſis in parma rubra. But thi. 
7 Was Pai Ver by Charles the Great, and therefore improved by Henry 24 | 
' AnDp it is now ſtated in this Form by Heralds, in legibus heraldicis non tonvenit metallum 
| va metallum ponere, ita quoque non decet colorem ſupre colorem pingere, Hoppin, cap. reg. 2. 
1. Anton. Theſakr. dei. 10. And thereafter, Triſſin. Italia hberata ſays, «© 


„ ” 


«5» 


PRE LP Ondꝰ effi non poneuno in alcum ſecundo, 
Metal 5 67 metal, ne mai colore © pag 
125 ms 5 Sopra color, ma vi poneano ſempre & 
nag „ uni, eli altri os. hore tnfieme . 
. TY Talthe fel campoerau argento od oro, —— 
Vandava il color ſopra, e ſel colore 
Teneva il campo,erail metal ſorr'eſſo. DOE: 
Wu kt he ſhews us, that the Origin of differencing Metals from Colours, was from 
the Difterences which fell out in the Tian Wars, betwixt the Followers of chiller and U. 
Her: Whereupon Achillers Friends blazoned only Metals, and fler Friends Colours; and 
in Commemoration of that Difference, Heralds 9 that Metals and Colours ſhould 
thereafter be no more divided, left Heraldry ſhould become, or be made a Badge of Diſcord 
in Courts or Armies: But I prefer Peter Sand. his Conjecture above related, 
At Bir this Rule be very univerſal in Heraldry, yet it ſuffers its own Exceptions, as, I. 
Heralds oe to Godfrey of Bolloigne King of Jeruſalem, crucem auream majorem, cum quatuor 
eruticulis aureis in 1.5 argenteo, Chaſ. de glor. mundi, concil. 38. concluſ. 70. to the end 
that Men ſeeing his Arms, ſhould enquire after them, and ſo learn the Fame of the Bearer. 
And the French call to this Day, ſuch irregular Bearings, de, armes a enquerir, Arms to be 
enquired into. 'The ſecond Exception is, of the Extremities of Beaſts, ſuch as their Horns, 
Tongues, Nails, and their Crowns tipon their Heads, which may be Metal upon Metal, or 
Colour upon Colour. The third Exception is of Marks of Cadency in royal Families: Thus 
the Houſe of Bourboi, carries Battons Gules, on a Field Azure; the like is in our private Marks 
to younger Brothers of Cadency, ſuch as our Mollets, Creſcents, Ec. given. 5 hs” 7 HE > 
Tr s fourth Exception is of the Colour Parpure, for Purple is accounted Metal when 
it is upon Colour, and Colour when it is upon Metal: The Reaſon of which Exception 
ſeems to be, either becauſe it is a royal Colour, and therefore to be privileged, or more pro- 
bably, becauſe. Purple is 1 by ſome Heralds (as was formerly obſerved) to be oſten- 
times Argent worn off by Uſe and Time; ſo that it is hard to know when it was at firſt 
deſigned to be a Metal, and when a Colour. Sometimes alſo a Chief will appear to be fo 
contrived, as to be Metal upon Metal, or Colour upon Colour; but then the French call 
it Cou/u, a Chief ſewed to the Shield, and thus they evite that Objection. The French allo 
claim the Privilege to their Flower- de- luce, as des Yarennes obſerves, becauſe it being given 
frequently by the Prince to ſuch as had formerly Fields of Colour or Metal, the Rule could 
not be obſerved. But in this I diſfer from them; for it may ſtill be placed upon ſome other 
Figure, fo as to ſalve the Rule; and if they plead this Privilege to their Flower-de- luce, the 
Scots may to their Lion, and the Germans to their Eagle; but in my Opinion, it is better 
to ſhun the breaking of Rules, than to be vext making Apologies. . 
_ Some Heralds debate what Colours are nobleſt in Heraldry, and Bart. de inſſg. num. 29. 
gives it for a Rule, aureum efſe nobiliorem, poſt eumq; purpurtum, & tune rubeum, ſequi hunc 
azorem, hunc album; ceteros vero efſe nobiliores, aut ignobiliorer, quo de albedine, vel nigredi. 
ne plus participant. But I humbly conceive that this Debate is impertinent to many Caſes, 
for Colours are choſen to expreſs the Humour of the Bearer, or the Nature of the Bearing, 
and therefore .there can be no Precedency, for that Colour is beſt which is fitteſt ; but 0- 
therwiſe it ſeems, that thoſe Colours which have | moſt Reſemblance to Light, are the beſt 
Colours, vin Light is the Author and Cauſe of all Colours, and therefore White is pre- 
ferable to all Colours; but in Heraldry Or is preferred to it, ſeeing White is not a Colour 
in Heraldry, but in Metals, and Metals are, by the Principles of this Art, ſtill preferred 
to Colours, and Gold is Ven f PPV 8 
THroucn ordinarily Colours are not only preferable, as they ſuit beſt with what is re- 
1 as for Inſtance, in the Ken ht Arms, three Pales, Gulet, being to repreſeut three 
bloody Draughts drawn by the King, and an Hand Gules in the Macpherſon Arms, for killing 
the Cuming, could not have been ſo honourably repreſented by any other Colour; yet if 
the Bearing require no ſpecial Colour, it is given as a Rule, that the Shield ſhould be of a 
nobler Colour than the Bearing; and if the Shield be compoſed. only of different Colours, 
as will be ſeen hereafter in Shields parted per pale, or per feſſe, that the nobler ſhould be 
in the upper Part, or upon the right Side, quotier arma fiunt ex diuerſis coloribus, an 3 
bilior color nobiliori in loco ponendus, Hopping. cap, 11. J. 4. The old Scots uſed ſtill to ex- 
preſs Colour by the Word Tincturfre. | on ap 
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If is hotly debated by Meneftrier; anPeriarys Whom 
F Ermines that are repreſented in hlaxoning 


err, for it carinot be the intire Skin with its own natural Spots 


Fequontly tyre, nor e be che &f ene a Me 


olomb, pag. 52. cho Guilin „. ir more impropetly 
e Names, but the Addition of the Letter J. Bur th 
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necly treated of, and the covering to the Furs, or Skins mentioned in this Chapt 93 and 
- this 1 take to be a better Riſe for their being in Shields, than to ſay that they , were ue 
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pair, 2 0 8 Saree tho? Sir John Firs, M a 86 affigns to Ts Word its 
Difference : But Guil. Fas g. 207 BO ndemns this jul ly as-a mere Fancy, and e 
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55 indifferently, 
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Authority; and I wiſh he had 9 to th himſelf in other Places. Yair is ordinari] 


of fix Ranks, if they be more or fewer - they muſt be expreſt. This Rule the l tl 


obſerve. 
ofy HE Peach likewiſe obſerve, that it the Pieces be of Metal, and made not in Form 


Boſe a, they are to be called Beffroy,  Colomb, 58, & 
Wha bet e ee tat Þ of one 246-58 & on die 
5 of 


ank 
Hair in STOREY is from the Fur of a Beaſt called Parks, whoſe 
8 Heralds have expreſt it in blue ſe Backs | 
e Head and * of that Beaſt is taken from its Skin, it reſembles much 
1 7 50 Fo 4 pled, by the Heralds. 4% Aldrovand. de quadruped. li, de 24, Aud 
110 4 y they are never uſed in Heraldry in the natural Colour of blüe-gray, is, be- 
0 aue Herald ae N Colours, and therefore it has choſen Blue, becauſe that 
the .nepr eft Colour blue-gray; and the Reaſon why it is never uſed all Blue, or al! 
Walk Is, I be A is hi e whole Skin is parted into theſe different Colours. The firſt Uſe of 
| 1 al 1 aid to be from le Seigneur d de wb fighting in Hungary, and ſeeing 
Z oF pal 755 25 inne or Lining of his Cloke, which Was ot thoſe 005 
Zo gn; where upon the Soldiers knowing his Courage, and con- 
ir 10 5 hearth þ 0 1 attle, and did overcome their; Enemy, Colomb. pag, 58. Leigh, 
)inion 1 hat Ermine is not a Colour, but may be lookt dener and 4 Would 1 ſerve 
a Metal; but Guilims, pag. 24. taxes him in this of an Error, Kun he ) it 
| ubling. or Lining of. antles, and Metal is not fit for that mployment; 
concludes, that it muſt be a Colour: But in this I think her 4 both. 
it i a Compound of Metal and Colour, I think it ſhould be lookt upon as neither 
986 7 N and ſo may be put indifferentiy upon Metal or Colour without 


ing ji, 


1. 
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1 1 q 


"Dd 


kth nding the. 1 8 for ſeeing 15 Metal and Colour, it can no more be put upon Co- 
e 


lour ual Ro and ſo it mult be uſed; indifferently as both, or not put in a Coat 
with either Metal or Colour, which were impoſſible. Bat i in the Practice of eraldry they 


Ermine is born. lometimes with Colour, as in the Arms of Maceullochs. 
$0990990000003000 0000000000000000000000009 
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EF "OY 1 255 the Charge, that is to '/ay, the Things bark: in \ ihe Shield, ln 
22 reiſe my Reader, what the ſeveral Pale of the Shield are, for the ſame Things 
make different Arms, according as they are placed, and therefore are by the Doctors l. 
wor alveoli, en celale Jo * + 

Ins Reaſon of the Names and Deſignations of the Pede Points, i is from the ſeveral 
Parts of a Part who is LI Heraldry. Architecture and Failing, the true Meaſure of all Sym- 
metr an oration 1 maginethen-a Man ſtanding i in the Field „his higheſt Point is his Head, 
which in French is Chef; and fo chief Point is not ſo called in Heraldry, becauſe it is the moſt 

C oh os a b 55 2 it is th won ben the Shield; and the Engliſh write it wrong, for! it ſhould 
I rit Chef, owed th oints, A, B, C. 

TAE he. Point. is called Honour Point, becauſe a Man wears all 27558 Badges of his 
Hondur a5 About his Neck; as is to be. ſeen in the Knights of the Holy Gh, St. Fort it, and 
Det in, the u fer f the 1 I . wh wear their Collar about thetr N . on St. Georgen 

"thogh tor Carveniency they wear it otherwiſe at ordinary Occaſions. 

HE ane oint E. is called cer, or centre Ba the Heart Point; but by Guilin and. 
Sther Exe? eralds, i 1s py called feſſe oint: And yet in this they follow Bara, as 
chuck e calls it 7e Ye or Face, which laſt is more proper, becauſe Face, which is 
gps f he, Ordin ries, as 1 be ſaid hereafter, paſſes through this Point; for eſſe fignifies 

or the Buttocks and theſe are not the middle Part of a Man: And the Tralians 
800 Ig int, bs centre, and the Latines, centrum parme, 

Tus fourth F. is nombril Point, the Navel Point; for nombril ſignifies a Navel in ordina - 
ry French, The Engliſb uſe it alſo; but I wonder why les feſſe ſont plus hautes que le nom- 
bril. The next Point to nombril are the two Flanks G. H. according to the French, and under 
them the baſe Point; but the Engliſb have no flankPoints, but make all the three to be the dex- 
ter Baſe, middle Baſe, and fon ifier aſe, which in my humble Opinion is very improper 3 for 
* ocular Inſpection, it Appears that a a has but one baſe oint, or S ferne cue 
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uſed, as may be ſeen * the Tre/or armo 147 de France, and in Wanne 
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and ſome, of our Scoliſh Boos of Blazonry following his Miſtake, call the baſe Point &4 TY 
And ſince the Exgliſb follow the French here generally, both as to the Names and Situs 
tions; Why they ſhonld not follow them in what is moſt reaſonable, ſeems ſtrange, efpedi a 
ſeeing the Lafin and IJralian Authors agree with them, as is clear by Petri San. cap. 10. 
Tus Uſe of theſe Points, is to difference Coats exactly; for Arms having a Lion in Chief 
differ from theſe who have a Lion in ombri! Point, and all the Points have their different 


Sienificatians 3; for Bearings which argue Precedency, or Wit, are placed in chief Point. 


Theſe which are given as Additions of Honour, are placed in honour Point; Theſe which 
are given to reward Courage, are given in ceur Point, or centre Point: Theſe that ate given 


in Reward of Supply, or Support, are givea in one of the flank Points, becauſe a Man's 
Thighs or Flauks ars his; great Supportezs, Ge, ol logs. le a Mans 


Fus learned Spelman divides the Shield into three Regions, the higheſt he calls cephalicaz 
me middle he calls centrica, and the lower perigeh, 9 44s 

Bur theſe gu being followed by other Writers, and differing only from others in the 
way of Expreflion ) are not to be uſed, | | | ofthe 


neftrier the Jeſuite divides the Shield into fixteen Points, diſtinguiſht in five Threes, and d 
ſingle baſe Point. The firſt three he calls the three Points of the Chief, the ſecond three e 
calls the thiree Points of Honour, the third Three he calls the Heart Points, the fourth 
Three he calls the 220729ri/' or Navel Points, the fifth Three he calls ſimply the Points, and 
the ſingle and loweſt Point he calls the baſe Point; and thus he defigns che Nyer Situations 
dl any: wg + exprett in the Shield, by ſaying it is placed in ſuch à Point, or in the canton 
_ dextre or Ainiſtre of ſuch a Point; if it poſſeſs all the three, he terms them couched, or laid a: 
loneſt thè Chief, Or nombril, &c. Sometimes alfo they are ſaid to be placed in Pale, or Pale-wiſe, 
of Saltire-wile; G. 02 910.3 1951 £00155? 1 a TY 2. 1 A fa 44d 4d «+ ACHE HS! * 9. 95 f a - = a 
Wir N. Arms are deſctibed without Relation to, or expreſſing the Point where they are 


b 
* 


to be placëd, they are then underſtood to poſſeſs the Center of the Shield, called by Phutarch, 
Haſer, and others, 7 aonl9oge7wnuoy, the Seat of the mmm. 
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c HE Charge or Bearing Is Compoſed of ſeveral and different Forms of Lines, of which 
1 .- though: the French do not treat ſeparately, yet ſeeing they are common to all Bear- 
ings, I thought fit to premiſe to the Knowledge of them an Explication of different Lines of 
which they are compoſed, following Guilime, Cartwright, and the Engliſh Heralds. L 
Ius 1 n 8 
Tur chief Reaſon why the Lines are thus uſed in Heraldry, is to difference Bearings; 
which would be otherwiſe the ſame; for a chief Wave differs from a chief Simple, e 


I 


. 


4s if the, one bore a Chief, and the other a Lion rampant: But though this be the general 
re there are particular Reaſons for theſe Differences, as ſhall be obſerved heres. 
Int Difference betwixt ?nvecked and engrailed, is, that they are oppoſite, the" one being 
the other turned ont. Indented and daunſette differ, in that the one is the other inverted 3 
but L think them all one: And fo the French and Latine call them promiſcuouſly dentatus, 
Vid. Skinner. But for Difference, becauſe the one is large, and the other ſmall, therefore In- 
dented is termed dentata abſolutely, and daunſet dentes decumani in Latin, and di non orui- 
uria.grandezza by the Healians fen „„ c Wooly | 
_ * dwveched.'is fo called by the Zng/ifh from the Latin invehor, becauſe it carries in its Cor- 
ners the + Faing whereupon it borders: But I find no ſuch Word uſed by the French: 
yet I think-it is uſeful, ſeeing Ingraibd which they make Uſe of to ſigniſy both; is of a con- 
trary Figure. The Word Ingrail u is ſaid by Upton and Guilims, to come from ingredior, 
quiaingreaitur rem circumſcriptam; but this is a Miſtake, for then Izvecked and Ingrail d ſhould 
not differ, though they be contrary in their Figure; but the true Or 


e of it; is from 
the French Word Grail, which fignifies Hail; and Ingruil in ordinary French, ſignifies ſtruck 


Raten z Hail, which Hail being round, pinches and cuts the Leaves of Trees, or any 
hing elſe in the Form repreſented by that Line, which is called linea friata in Latin, and 
ianellata by the Italians. Maved is ſo called from the Waves of the Sea, which it repre« 
ſents, and is therefore called unde, and is uſed for fignifying that the Bearer got his Arms 
5 det vice done at Sea. Thus the Drummond bear three Faces unde, or wave; becauſe the 


fl of that Name came with Queen Margaret, as Maſter of the Ship, and having ſuffered 
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great Storm, through which he by his Skill conducted them, he did thereafter get three Faces 
1 repreſenting thoſe great Wayes, The Latiner call it ung her mitn or mene Len dans 
163. Nebule is ſo called, becanſe that Line repreſents a Cloud, for which Cauſe French 
| Es call it naunce, Colomb. pag. 102. linea nublilgſa, and 18 given to ſuch as have been e- 
minent for their Skill in Navigation and Pilotry; for that e cos them to un- 
dierſtand Clouds, Storms, and Winds. Crenele is a French Word, ſignitying the Battlement 


py 


— 
a ; „ 


* 


of Houſes, as the Figure of this Line fignifies, which is called linea pinnata, and it is uſed 
ountry, or of ſuch as 


— 


on the Arms of ſuch as have defended Caſtles for their Prince or 
are 8kilful in Architecture. % OPT 1 COTE ON 
PEP LSE 2 A 2 | 3 p * ee * 
Cone 2 Wo 3 
9.4 , Of the Partitions of the Shield. x n 
W were ended, the Shields of the Soldiers were conſidered, and he was ac. 
FX counted the moſt deſerving, whoſe Shield was either moſt, or deeplieſt cut; and to re- 


compenſe the Dangers wherein they were known to have been by theſe Cuts, Heralds did 
| - repreſent thoſe Cuts upon their Shields, and thoſe Bearings in general are called the Partiti 


. * 


Tx x ordinary Cuts did give Names to the ordinary Partitions, of which the others are 


Fd 


1 thade by ſeveral Conjundions. If the Shield was cut from the Chief to the Baſe, it is called 
C french parti, it all over coupe, if trom the right high Angle to the loweſt left Angle, 


tranche, if from the left high Angle, to the right low Angle, taille: But the Engliſh obs. 

ſerve oe theſe * Terms, nor have they followed the French in this 5 but they — . Par · 

titions by the honourable Ordinaries, and what the French call parti, they call parted per Pale. 

Sor coupe t & ſay parti per f:/e; for Taille they ſay parti per bend ſiniſire, for tranche they 
y Parti e 


nd; for a Bend dextre needs not be called otherwiſe than a Bend ſimply, as 
in the Figure herewith annext will appear: And in this I- refer the Engliſh to the French, 
| becauſe they in this uſe not many ſuperfluous Terms, and hereby avoid much Confuſion; 
ülnkas they in this agree better with. the Latin and Italian Hera ary. 55 
Bur where the Lines cannot deſcribe the ſeyeral Cuttings of the Shield, there muſt be 
new Terms, and there only they ſhould have Place ; and eres ens Duarters and Cane 
ton were firſt invented. A Gyros is the French Word of Boſom, and theſe Partitions are 
called Gyrons, becauſe they meet in the Boſom. They were of old called contrarie-contd, be- 
cauſe they did meet in cono, portat arma contra conata ex cio partibusr, Lid. Fern. 2x1. They | 
are in the Latin called pinnulæ octonæ, and merli octango laxi by the Italians; and therefore 
if they be eight, they need not be expreſt, but the Number muſt be expreſt if there be more 
or fewer: And Berengarius was ſo called, quia ejus arma erant bene gyronae. 
Bor the Earl of 4rgyle's Coat ſhould not be blazoned gyrone, for 1 


Bur the | | Ic : it may be blazoned by 
the ordinary Lines; and therefore I choſe rather to blazon it thus, parted by Pale Face, 
Bend dextre and . Or and Sable: And as this is ſuitable to Reaſon, fo of ron Per- 
ſon to conſider if the Earl of Argyle's Coat does not differ from that of Grolle in Colomb. pag. 
80. Why then ſhould they not differ in the Terms of Art? And for authorizing me in this, 
I recommend the Reader to Colomb. Fig. 11 C 12, pag. 8 4... "th 
A Quarter is the fourth Part of the Shield, and is called canton from the French Word can- 
ton, which ſignifies a Corner. It repreſents the Banner that has been given to the Bearer, 
as a Reward of his, Service, or at leaſt is equivalent as if a Banner had been given him. . 
| Pile in Heraldry repreſents that Ingine whereby Soldiers and: others ſecured the Foundati- 
ons of their Buildings, and have been given fince to ſuch as had been very uſeful in founding 
Commonwealths, Colonies, or Families: But three Piles are oft-times miſtaken (as I con- 
ceœive) both in England, and with us, for the Paſſion Naik, which were ordinary Symboies 
aſſumed by ſuch as went to the holy Land. And thus blazon the Vipart, Arms, Art. 
three Paſſion Nails, Gules, meeting in Point, for they, reſemble exactly the Jeſuites Cognizance, 
which are three Paſſion Nails. And generally in France and Spain, where theſe Piles are 
Gules, and meet in Point, they are called Paſſion Nails; and I rather believe this, becauſe 
; Spelman. pag. 572. relates, that tbe Wiſharts ot this Name out of Malice from the Saracens, 
1 whom Robert the Firſt of that Name did much perſecute about the Time of the Norman Con- 
, W. expreſs ſtill the Place from which the Pile takes it Beginning, by the Word / uing. 
as. iſſuing out of the Chief, iſſuing out of the Corner dextregqJ. % 
A Flaſque is the Segment of a Circle ſtretched alongſt the ſtraight Side of the Shield. It 
is given as a Reward for Learning, as Guilimi alledges, and has its Name, as Skinner ey" 
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have ſer ved them as domeſtick Set vants: For the Voider which is the Diminution of 


Fil ue, in acknowledged by Guilines, to be the Reward for domeſtick Service, 8 929 2 
ratio totius & partis, 5 1 


one Colour were ordinafily cat out after that Faſhon of old in ſumptuous Varieties ; but I 


- ceived Rules of Heraldry ; for we then only ſay; that one Colour is cut upon another; when 


. Parted Per Pale, Argent. and Sable, a Che veron, and in Baſe a GU counte geben 9 


the ſecond. 


Cant Oy, if thefe ius fiom any other Part than the Chief, it- isneceſſary, to Expreſs 11.5 | 
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yo 2 urrunt antiquorum, auimi ene e in Severo,P 13. N "oy 0 
man aſſerts, that they are the Facings of Gozms, which mere of old ſo; ſhapt _ Alo chere 
are 1e who think theſe Flaſques to be the proper Rewards given by . fuch 1 | 


ti he: 


Tus Flanch, is yet as much larger man "the Flaczu que, as the F Iaſque i is than "the Weider. eee 
Ir is a general Rule in blazoning all theſe Partitions, that we muſt begin with that Colour -— 

or Metal which poſſeſſes the higheſt Part or Corner dexter, deſeriptio harum purtitionum 

* s Pet. Sanct. pag. 194.) inchaari debet ab co fulgore, ſeu cori ſeu metalli, qui primus ob- 

ſerbarur oculis in ſuperiore loco, vel in angulo dextro. Sometimes one Colour is ſaid to be cut 

upon another, which Bearing has been invented in imitation of Clothes, wherein Stuffs of 


likewiſe imagine, that this Way of blazoning has bcen fallen upon to ſave ſome of the re- 


there is a Border, and any honourable Ordinary of one Colour, which Ordinary does 
reach the Extremities of the Shield, as it ouglit to do: An Example whereof Vpron 8178, 
pag. 248. where he calls ſuch Coats, arma duplicis & jag gate, Guleſ voided, HA Ks n | 
1 de rubeo . ſtve evacuato Auger, guru, a ad nodum trium bar man. 175 8 
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1 * +HIS Kind of Bearing is blazoned by the French, Party, Gizel hewelk PvE 


KM. With us, parted per Pole, Face(or.feſſe Bend a d Bar; Or red” 7 Pale 
felſe Bend dexter and ſnifter. - . ( le ) f Pa Per ale, 


III. Ermine on a Chief parted er Pale Gul: and Or, a Lion paſſint coutiterchiniged;q quar- 4. Ko Far of 
tered in the ſecond Place with the Coat of Rer. 


IV. Parted per. ſeſſe, Or, and Gules, a Lion rampant within a double ur, counter. ou Vito rad 
red, and counter<changed, _ | of Middleton, 


Per Feſle Argent, and Azure, a Lion rampant, counterchanged. _ | One ne Family © 
an ba a. 


6 


V. Parted per F elle, Argent, and Bann a Cheer co Anterchanged, and in (Ba 


foil of the firſt. | 
Per Fefle, waved, Argent” and Goler.. | $f ON OY BOISE ent if 
VI. Parted per Bend Argent and Agure, a Creſcent galten wt BE „„ Ainraigg. 
2 indented, Argent and Gules, a Creſcent i in Chief of the ſecond, ine « Moſſe Th 4 i. 
ale Allan. 
Per Bend indented Argent and Sable, i in Chief a Spur-revel of the ſecond. „ 


Per Bend Gules and Or, a Flower-de- lis tending towards the #ni/ef Chief coutiterchaiiged, = | 
VII. Parted per Pale, Feſſe, Bend dexter and” /inifter, ( Or and Sable; but 1 ſhall let it pals in © _—— 5 
the Terms generally uſed in this Kingdom, vis. 


Gyrony of eight Pieces, Or and Sable, quartered with the Coat of Lorn, the fame quarter- Campbel of Glen | 


ed with the Coats of Stuart and Lorn: © TR wa 


Some Cadets of Argyle give the Lines of the Grony ee, others wayed for a Dif- of Lade 
erense. 8 M | 


Ne. of eight Brander ane: . 1 o TY \ 


e 


„ 


and in each of the laſt four Pieces, a 3 volant e tag | I Camplel of Gen 


Per Palo Aizen a and Sable, Chief eee 1 Dae 171771; © Anader Bol 


of Stirling, ® 


IX. O a Saliier and Chief Gulen A Canton . the firſh, ee TY TE | Tia eat as C his parernal 


Coat · 


Or, three Bars waved Gee on a Cimobiolthe fiſt, a zon's Head era 8d "within a double . 1 
Ieffure counter fiowred as the ſecond, langued aure. 


fame, and verrat a Ciniter in Pale , hiedand pomelled ons the Field 11104 „ 
Loreen two Flaſques L2ure; this, lays Gil. is given for irtus and ee d ee Lieutenant ge- 


for Serviee in ary Ambaffge. TS, 
I. Or; tree Piks: Gules: (or 1 {ther Paſfſow: Nails ) in Ronde. oy Wiſharts 


Nn three Piles conjoyned in the aH Hrgent, on a Chief Gale 8 32 Nut ON mee Pitfes 


Argent, on three Piles able, as many 0 e Or, but the Paterual oat of this Name Tong of I #ww': 


bele nge t LESS 322 21 Prop tee AN OI oy om ee 7 — ol 2 
5 1 4 4 # * J 

122 three Piles Sable, on a Chef of the ſecond, as many  Anaulets, Or, ne , Gnaubogra 

Agent 2 re Piles Sable. Dy OOO dnſtrutbercfrhat 
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Grabew of Fin. Or, three Piles within a double Treſſure, counterflowred - Sable, on a Chef of the ſecond 


as many*ERallops as the Orff} l 
j Argent, _ Piles 8 8 1 75 quartered * the ſecond Place by Hume of 
ohwart With his paternal Coat, being Vert, a Lion rampant Argent, within a Bord * 
Gale by he Nam of Hume. ' Fry «(ft 421 Ma: , es ah * Roſe | 


Ire! ſometime Argent, three Piles Sable, ſurmounted of a Feſſe waved Gules. 


Wer there is a Partition in it, if the Partition be in the upper Part, it is called a Chief 


| it is indeed a French Word fgniffing a ſmall Thread. g 
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5 Of the honourable Ordinaries in general. 
HE Bearing which is charged upon the Field, is either a Fowl! or other Cres. 
I dure, Tree, Flower, or ſome ſuch Thing, which depends not upon Heraldry 
büt has its Name and Being independent from that Art, and theſe are called com. 
mon Charges; or elſe it is one of theſe Pieces which is properly invented, and has irs 
Name and Being from Heraldry, and thoſe are called the proper Charge; and ſuch Pieces 
are called the honourable Ordinaries, becauſe Heralds do ordinarily beſtow them upon de- 
ſerving Perſons. But Leich and Guilims do err in calling them the me worthy Partitions 
for Partitions and Ordinaries are different, as ſhall be ſhewn hereafter. | 4 
TP uIx honourable Ordinaries (or Pieces honorablet, as the French call them) are num- 
bred by the French to be Len, Chief, Pale, Band, Faſce, Barre, Croſſe, Soultoir, Cheveron, 
Bordre and Orle, and expreſs all the ſeveral Parts of a Man's intire Armour, as the Chef 
the Helmet, the Pale his Lance, the Band and Bar his Sword and Belt, the Faſce his Scarf, 
se Bat this is but a Conjecture or Fancy; and I rather think that theſe have been invent- 
ed to be different Marks of different Qualities in the Bearer ; as for Example, the Chief 
._ rewards thoſe Actions which are the Product of Wit, the Croſs religious Exploits, Sc. The 
Engliſh make the Border nor Orle, no honourable Ordinaries, and ſo make them Nine, vis. 
1. Croſs. 2 Chief. 3 Pale. 4 Bend. 5 Feſſe. 6 An Ineſcutcheon. 7 A Cheveron. 8 A 
Deen Send F Sg 
Eck of theſe do, in the French Heraldry, fill a Third Part of the Shield; but tho 
Engliſh give them more or leſs, as ſhall be hereafter obſerved. In this the French agree 
with the 1ra/ians and Spainards, as Pet. Sand. obſerves; and ſeeing. all the honourable Or- 
| a are of the ſame Quality, I fee not why they ſhould not have equal Room in the 
MES. ß Nw os 8 Faug * . 
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1 . of the Chief. 5 o 6 80 


H E Chief is called from its Poſition, which is dans le chef de leſcu; for Chief ſignifies 

the Head in ordinary French, and is termed capitale, or coronis ſcutaria by the Latine!, 
and therefore it is ill written Chief by the Engliſb; for it is not ſo called becauſe the Head 
is the chief Part, as Guilims obſeryes. According to both, it is given as a Reward for Wil- 
dom and Prudence, and many, out of Reſpect to their Superiors or Over-lords, have taken 
a Part of their. Over-lords Coat, charged in Chief, which I conceive to be the Reaſon why 
Chiefs are ſo frequently charged in Scotland with other Bearings. Both the Engliſh and 
French conclude, that it containeth the third Part of the Shield. 7 6 


*s+ 
— 


ſarmounted of another, but if it be divided in its lower Part, it is called a Fillet, as Guilin 
obſerves, who derives that Word Fillet, from the Fillet that is put about the Hair; but 


A Chief covered by any Thing that hangs over it, is called by the French, un chef cou. 
vert, and ſometimes the Covering is like an Epiſcopal Chapperon: This Mr. Guilin, not 
under ſtanding the French, calls Shapournet or Shapernct, as Cartwright writes; and by this an 
many other Ferort, it appears how different Languages have occafioned many Miſtakes in 
the Terms. ee een t e . 
SOME TIN s it is blazoned a Chief crenele, ſometimes 22ave, &c. according to the Lines 
which compoſe it. en , N02 $117 ee Cen] 6 | 
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Vol. 1 . * -The Sience of Heraldry, _ 4 
Txxxr is much Notice to be taken to the ſeveral Ways of blazoning this Ordinary, aa a 
will appear by the Examples hereto ſubjoyned. . TIRES... 3 
$5, hs 4 — 2 — FI 43 — 5 — . NET" Tl — 2 . aA Sos AMER ? 
| The Deſcription of the Plate belonging to the tenth Chapter, 
LA RGENT, a Chief Galem. VTV 
f . | ; A | | | 9 5 f | | 5 l % lk, or of Hees. 
 Gules, a Chief Or. | | 755 Caron, | 
Or, a Chief Azure, nt 4 19, 6; | 3 


Argent, à Chief Sie. VVV | 
II. Gale, a Chief Or, ſurmounted of another Argent, Such a Chief ſays Gil, denotes 

a double Reward given by the Sover eig. F 
III. Or, on a Chief Sable, three Eſcallops of the firſt: This is quartéred with, Argent, 
chree Roſes Gules, by the Title of Montroſe. e * 


The paternal 
at of Grahaa 


Argent, on a Chief Vert, three Creſcents of the firſt. . uns. 
Or, on a Chief Sable, two Mollets Agent. 2 . 2 | 


TV. 4zare, in Chief three Spur-revels Argent. 5 ol rp No NE 4 oy POE 
ef th three Hollin Leaves in Chief Vert, and an hunting Horn in Baſe Sublk, gars Ba F La. 
niſhe ue. I T 5 5 „ | „%%; 12 7k 3; | | 
VI. Argent, on a Chief Gulet, three Pallets (or Pales ) Or. Some Painters have of late V Earl Mee 
done this Chief Pallie of Six, but that is an Eren . ) Z og IT 8 5 
Azure, three Mollets Argent, on a Chief Or, as many Pallets Gulet. Thus he beats the , WMof li. 
Leiths Chief counterchanged, as deriving his Origin from that noble Family, the Dick/ons © 
having been Keith. VV CV 
VII. This is a French Coat, and by them blazoned, de vert, au chef d argent, cout ert d 
18 ory, i. e. ſhadowed by the Foot of Hangings or Tapeſtry, for that is the Reaſon 
of that Bearing. „% 2 Top V 8 
VIII. The French blazon this, de ſable, au chef d hermines, chapperonne d' or; In cur Lan- 
guage, Sable, a Chief Ermine, hooded Or. PE tag 
IX. According to the French, d argent au chef, mantelle de ſable; but according to us par- 
7 Chief Cheveron-wiſe, Sable and Aw. . . 
N. D' azure au chef, couſu de gueules, bordre d or, i. e. Azure, a Chief Gulet, embordered Or. 
XL D or, au chef d' azur, chappe a dextre d' agent: Or, a Chief Azure, parted per Bend 
- finiſter, in the dexter Canton 74 „„ 3 ci} bet 
big D' azur,au chef d or, a gextre de gueules, Azure, a Chief Or, and dexter Canton 


: 


* +$++4++5++4 $$+44494+4$$49+4049454400004004000$004$00045000+ 
SL is 7 + 
Of the Pale. * 


HE Pale is, that Ordinary which ſtands perpendicular in the Shield, and it compre» = if 
hendeth, in the Opinion of all, the third Part of the Shield. A Pallet is, as fays i 
Guilims, the Half of the Pale, and an Endorſe is the fourth Part of the Pallet. 123 | 
Taz French ſay that Soldiers of old carried Pales of Wood to encamp them, which they 305 i 
fixt in the Earth, and as Yarenus obſerves, they are beſtowed on him who. empaled a City | 
for its Defence, for palus ſigniſies theſe Pales with which Cities or Camps were guarded, 
L. 168. f. de verb. fienific. pals & pertice in numerum materie redigende ſunt, & tdeo lignorum 
appellatione non continentur. And Aul. Gell, lib. 5, cap, 6, obſer ves, that caſtra & fofſarum 
Kreil palis præcingere moris fait. 1 £15. Loh | 5 
Berwix r theſe they fi xt or tied ſmall Rods, and tlierefore the French 1 80 no Dimis 
nutive of a Pale, but a Verget, which is their ordinary Word for a ſmall Rod; and we 
ſhould call it a Rod: And what the Engliſb call an Endorſe, they call a Pale charged with 
another little Pale or Verget. But I belieye Endorſe is alſo an old French Tetm, and figni- 
ies to put upon the Back of any Thing, i dorſo; and therefore Executions of Summonſes 
are called Tndor/aticns in Scotland, becauſe they are writ upon the Backs of the Summonſes. 
Ir there be more Pales, they are numbred as Pales, four or eight; but if there be only fix 
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The Deſcription of th Plate belonging to the 11 we 13Obapter.. | 
Place with the Coat of Mar, 


_ drtimor A RGENT a Pale Sable 3 this is quattered in the ſecond 
Io „A being 2 a 5 N ſix * roſe ENG OE: 

ar wan Argent, a ale Gulet, quartered in the ſecond Place with his paternal Coat, b 
2 „Or, an Eagle diſplayed Agure, armed and membred Sable. 5 "of Nene 


4.2. * of 
5 the Tl II. 955 a Pale engrailed Sable, : 
— a 6 Feſſe Gules and Zymine, aPale counterchanged, and three Make, two in Chief, 


255 and.onein Baſe, Or, | 
leid Rub, III. Argent, thres Pallets (or Pales) Gale: Some will have it palle affix, 
Skirge of thn Or, three Pallets,Gui er, over all on a  Cheyerou * A as many Buckles of 


po firſt. 
IV. Azure, a Pallet Argent. 


V. Or, an Endorſe Guler, 
Vl. Argent, a Shake-fork Sable. This is 1 a Sete cer with us, abs ſhould not touch 
Tal the Corners of the Eſcutcheon. lt relates to ſome Office about his Majeſty's Stables, this be- 
n. ing an Inſtrument whereby Hay is thrown np to Horſes. And ſome think that it was given 
to the Family of Glencairu as Maſter of Horſes to one of our Kings: But the French call it, 
une pairle from the Latin partir, though a late Author makes it to be pallium  archiepiſeepale; 

_ albeit it differs from that in 1omg Things, as it is deſcribed by Tynocenr, cap. de pallio 62.Some.. 

times alſo the Letter J. is taken for it, as in the Arms of the Town of 1/,0doun, who took this 


1 their Arms, as the firſt Letter of the Name of their Town, Mengf. Art. du blazon, page 
"Tt, Palle of ſix( or ſimply, according to the Prench, Pall ) Guler and Argent, aus Bend | 


6 


Lundy of it 
Uks Azure, three Cuſhions 
Mw.) quis Palle of fix, Sable and Or, quarterly quartered with the Coat of Stuart. 
„ Or, a Feſſe checky Azure 15 Argent, and with the Coat of Murray. 
; 177 three Stars within a double Treſure counterflowred, Or. + 
Be Fu. Palle of fix, Argentand Sable, on a Felle of the firſt, three Mollets as the ſecond. 


N. Gules, two Flanches Ermine. | 
e French, dazure au pal dor bordre & greuler, Byus Axure, a Pale Or, embordes | 


Michilof Roth, X. Agent a Face (or Feſſe) Guler, now quartered in the Atckieyement of the Lord Mel- 


vil, who gives  Gules, three Creſcents Argent, within a Border of the MM charged with 
e 


eight Roſes as the firſt, likewiſe by the ame of Melvil. 
Cares of Argent, aFelle Azure, 
Hempils, Argent, a Felle Azure, within a Treſure counterflowred, Giles, 


1 Gules, a Felle checky Argent and Asure, as, his Prod Coat, quartered with the Coat of 


"mf Earl of” Abernet p thy 
Si Willem Or, a Feſſe checky Azare and Argent, 
Sho , Argent, a Feſſe Azure, betwixt two croſs Croſlets inChief, and a Molletin Baſe Sable, With« 


Carmichad Lord in a order Gules, 8 kong 
Carmichael, . XI. Argent; a Feſſe wreathed, Azure and Gules. 3 


. The ſame within a Border of eight Creſe cents. 


Drummond 1 Ph 

Ten. dere XII. Or, three Bars waved Gale. , 
| Eg lk ee, thee Bars Salec? - © 4 2 £ SET! 

* Ermnine, three Bars 8 !! TS." 


A eee TE AA 
"xg 1 H TY P. III. © 

25. th end. . 

Tz 20% * Baud Ce French Wo” is tia Nager gage which paſſe 

for it 


f 


y 4 * Tx N 
4 


from the right Angle of the Shield to the lower leſt Angle, The Bar is juſt contrary, 
paſſes" from the higheſt-left Corner, to the loweſt right Corner; and is therefore called 
by the Engliſh a Bend 6 Both comprehend a third Part, according to the French; but 
according to the Exglilb, it comprehends The fifth Part only of the Shield; when it is un- 
charged, but the third Part when charged; but I ſee no Reaſon why this ſhould hold inthe 
Crots, Saltier and Bend, and not in the, 55 rainer, nam ubi n . idem Ju. # 


1 fatuendum. 
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Tuis Bend repreſents the Belt of a Knight, and is called balteu- in Latin, and in Traliau 


tenda or cingulo, and is born of different Colours, and in different Forms by ſundry Nations: 


For the French wear their Sword-belt as a Bend, the Germans as a Face about their Middle. 
The Zrench wear their Bend white, the Spaniards red, the Englifh, Scotr and Dunes blue, the 
Barbarians black, Such French as wear a Bend in their Arms, with us wear it white, to ſhew 
their Origin. According to ſome Armouriſts it repreſents a Ladder, and is given to ſuch as 
ſcaled firit the Walls of Caſtles or Towns. Guilim marks its Diviſions thus, the Halt of the 
Bend is called a Garter, from the French Word Gartier ; a Coaſt is the fourth Part of the Bend; 
and Half of the Garter, a Ribbon is Half the Coaft. Cartwright differs in this from Gui 
lims, but the French uſe no ſuch Fancies, but call all Diminutives of the Bend Cbtiſe, from 
cofte the Side, becauſe thoſe Coti/es are margined upon the Side of the Bend; and it there 
be more or leſs than fix Bends in one Shield, they expreſs the Number. Guilims obſerves; 


and in that it K 


ill begins at the Corner, where the Bend is in the middle Corner betwixt 


and Half a Scarp, a Batton, it it be ſhort of the Shield in both its Extremities: But the French 


tons in one Field, but no more; if they be but fix, 
Pieces. _ ; 
Taz French have no ſuch Word as Scarpe, but what the Engliſh call Scarp, they call 

' countre cotiſe ; and if any Tning ſhould be called a Scarp, it ſhould be the Bend, for it looks 


likeſt to a Scarf; and a Bend in Engliſh, is une ſtarpe in the French, or a Scarf. I find 


Bend ſiniſter ſued but very ſeldom with us in Scotland, ſo much we have hated every 
Thing which lookt like Baftardy, e 


n . 


— ———— — 
— 
— 


. T.. nry ig nge 
The Deſcription of the Plate belonging to the twelfth Chapter, 


L LR, a Bend Gules - Or, according to ſome, Argent, a Bend Gules. 
Azure, a Bend Argent. i e 
Argent, a Bend Agure. j 
Gules, a Bend engrailed Agent. 
Argent, a Bend waved Sable, 
Or, a Bend checky, Sable and Argent. 


II. Argent, on a Bend zure thtee Buckles Or, quartered with the Coat of Abernethy, 
Argent, on a Bend Sable, three Buckles Or. 7 „ 


Creſcents of the Field. © 
The ſame, and in the ſiniſter Canton, a Roſe Euler, ſtalked and barbed proper, for Dif- 
ference, _— : Op hs 


The ſame, within a Border engrailed Gules, for Difference, 


The ſame, with an Oak-tree Vert, [appreths of the Bend, for Difference; 
The ſame with a broken Lance in Chief, G#les, for Difference, = 
IV. Argent, on a Bend 4zure, three Mollets of the firſt. 
' Gules, on a Bend . three Mollets Sable. . 
Argent, on a Bend Sable, three Eſcallops of the firſt. 


Sable, on a Bend Or, three Canary Birds Vert. 
Argent, on a Bend Sable, three Boars Heads couped Or. 
Argent, on a Bend engrailed Sable, a Waggon of the firſt, 


Or, on a Bend waved 4zure, three Lozenzes of the firſt, His 


Bend waved on the upper, and engrailed on the nether Side. 
V. Argent, three Bendlets Salle. 


Argent, three Bendlets cotiſed, and engrailed on the outer Side Gule. 2 
.Or, a Bendlet *twixt a Stag's Head, eraſed in Chief, and an hunting Horn in 


III. Or, on a Bend Azure, a Star betwixt two 


ſecond Brother gives the 


Baſe Sable, 


Zarniſhed Gules. EE 
VI. Argent, a broken Spear in Bend, betwixt two 
 . Gules, a Sword in Bend Argent, hilted and pomelle 
This is quartered with the Coat of Abernethy. 5 
; gent, a Bend cotiſed Sable, betwixt two Garbs Gules, 
Argent, a Bend engrailed betwixt three Creſcents Sable. 
VIII. Azure, a Bend Or, illuing out of two Lions Mouths, of 'Throats of the ſecond. In 
French, d'azure à la bande d 17 mou vante de deux teſtes & gucules de lyon de meſme; 


Spursrevels Azure. 


1 


dome 
term 


tat the Bendlet differs from Bend, in that it is {till limited to the ſixth Part of the Shield, 


Tus Engliſh call Half a Bend finiſter, a Scarp, from the Trench Word Eſburpe, a Scarf: 


call them Batons, though they be not cut, and give us a Rule, that there may be twelve Bat- 
they ſay barre, without numbring the 


ton of old. 
Biete of Lene 


drum. 
Sandilands, 
Fenton of that 
IIk | 


Wallep, 
Mont eiths 


_ Teſly, Earl Ra- 


thes his pater- 
nal >: wy 


Stirling of Keith 


+ Scot Duke of 


Buccleugh, as 
the paternal 
Coat of that 
Name, 


die of Hard? 
1 _ of Sitftars 


"Scot of Har- 
wood. 
Scot of Whitſlaid; 


Towers of In» 
nerleith. | 


"3 Lid del. 
Via gus bee 


romp ot Ardroſs 
Il 


a _ of that 
Ting of Fi» 
- veran, 


7 


Binning of Cats 
lowriebaughs 
Haliburton of | 
Egliſcaira, 1 
Sanderſon, 
Honyman,* 


Tenn 


Ry, : * : Anchmouty „ 75 
d Or, ſurmounted of a Feſſe as the third: pe f 


Ib j , 
Cant, 


Bf 
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SW term this Bend in French, la bande engoulee : Tis called by Hl. Pet. Sta. Balteus flu 
Mo hiante riftu leonum, and is a Spaniſh Bearing. _ "40d e be e 
IX. Argent, a Bend Sable, betwixt two other Demi-bends, couped or broken off, the upper if 
ſuing from the ſiniſter Flank, and moving towards the dexter Chief, the nether from tle dex- 
ter Side, to the finiſter Baſe, and two Martlets, one in the Chief the other in Baſe, all of the 
ſecond : This is a French Coat, and by them blazoned, d' argent a la bande de ſable actom. 
pdgnee de deux autres demy bandes retraites, celle qui tend vers le chef mouuante du flanc fo. 


 mextre, & celle qui tend verſe la pointe, mouuante du. flac dextre, & de deux merletes de me/. 


ens ex 


me Þ une en chef, C autreen pointe, B 
. X. Or, on a Bend Azure betwixt three Boar-heads eraſed Sable, as many Lozenges of the 


Pitcur. firſt, | 3 e | 
„ ef By Argent, on a Bend Sable, three Maſcles of the firſt, a Chief of the ſecond, charged with 
dene as many Spur-revels Or. a 


Wer, ere. XI. Gulet, on a Bend ſiniſter Argent, three Creſcents Sable, ; 
Koy, or Cr. Argent, a Bend finiſter Sable, *twixt an Annulet in Chief Gules, and a Gryphon's Head 
eraſed in Baſe Sable, in his Mouth a Key Azure. 5 B | 
Wigner. II. Argent, a Bend Sable, charged with another waved of the firſt. | 

Elliot of Sts, (Fuſes, on a Bend engrailed Or, a Batton, or (according to ſome) a Flute Azure. 


* 


Auel Lens Gules, on a Bend Or, a Flute of the Field. 5 3 
CHA Þ (XBL 
Of the Face, | 


HE Face is that honourable Ordinary, which by two Lines traverſes the Face of the 
1 Shield, keeping the Centre equally diſtant from both the Lines, and comprehends a a 
third Part of the Shield. The Haliant and Latines call it Faſcia, or Benda. 
Taz Exgliſb write it Fæſe, and deriveit from the Loyns of a Man; but Fee is a French 
Word, fignifying the Buttocks, which are much lower than the Centre, and therefore the 
French (Bara excepted ) write it ſtill Face, and it repreſents the Scarf of a Warriour, an e- 
arp, Colomb. pag. 118. And from bearing Argent, a Face Azure, the firſt of the Sharps who 
2 from France with King David, was called Monſieur de l' ęſbarp, and by Corruption 
Sharp. © I _ & arm's Þ 
T, Face has no Diminutive in the Exgliſb Heraldry, which I admire, ſeeing they aſſign 
ſo many Diminutives to other Ordinaries: But the French call little Faces, trangles, if they be 
equal in Number; but Barels, if they be unequal in Number, as five or ſeven. In our SS- 
ti the Face is called a Bar, as in the Earl of Perth's Arms, who is ſaid to bear Or, three Bars 
waved Gules: Thoſe ſhould be called Faces according to the French, and Feſſes according to 
the Engliſh; and yet it appears that a Face of old was truly called a Bar, and it repreſents in 
its Shape one of thoſe Bars which are uſed all over ſome Doors; and therefore the Latin Au- 
thors call it Perris, Skinner, Verb. Bar. As alſo the Name of Dempfer carries a Sword Argent, 
ſurmounted of a Bar Or, to ſhew that they were heritable Dempfers, who are criminal Offi- 
cers, and therefore carry a Sword for Power in Criminals, and it is called jus gladii; 
and becauſe the Dempſter uſed to ſtand at the Bar, and pronounce the Verdict, therefore 
they got the Bar, and this Ordinary does in effect repreſent in its Shape the Bars which ly 
f TDD Ts e 7 
Tax Houle of Auſtria carries Gules, a Face Argent, becauſe Leopold. II. Duke of Auſtria, 
in the firſt Battle of the holy War had his Coat, which was Cloth of Silver, ſo covered with 
©... Blood, that it was all red, except that Part which his Scarf covered, which remained ſtill 
of its native Colour; this ſhews, that this Ordinary repreſents the Scarf, and ſhews why it is 
- given by Herald - © FFF 
Wu rx the Bar is above any Charge, ſo that the Charge in ſo far is not ſeen, we ſay, he 
c carries Vert Gules, a Sword ſurmounted of a Bar, as Dempſter does. 


CCCCCJCECECCECCCCCCC(Cb(C(C(bC6ĩ ͤͤbbbbb b 
Oele Cheverm, 


ona Cheveron is an ordinary French Word ſignifying a Couple by Vitrudius Cupreolus, and 
A therefore this Ordinary repreſents a Couple in its Shape, Fig. 1. By the Latines now 
os | | | | | | es FfF. CT 145 - as 45S #0 , I : 


* 
© 


8 5 6 
* * 
* 
* 1 . 
= TS 7 . 


> - — - — 


. 
K — - a — 3 PETE — — 8 2 hn a I, = e: 
P 4 — — 2 — — — — — — 8 L - wo * — ———— Sear A. — 
= K a - : 4 . A — —— — IR ar eds - p * 6 
= — — —— — —— ˙᷑ 71¹—k̃ Rs L — — — 2 * — — bee. preteen — — — 7 22 — — —qRA—U—X—— 2 —— — T— — — * 2 
— — - — — g — rer — —— — be Y — 1 „ ts 
l vp "—_— 7 P * — q "EY a+ — aa —— — — — — 9 * * tha 
— * * — — — — — —— — — — — N * * — * b N N : * — 
r r . * — N * r — 5 x A + * * — 7 5 
5 _— 6 : De nd, * 5 d 4. - 95 q 2 A . > : 
— ” 
%. * * 2 8 
_—_— * — * 
— - - 0 
— P * p 
X ; — « C . 
* + . 
* * - x - * 2 - 
8 * 
* * 2 7 : 
v - 
P 5 
- zZ - 
> P 
- he # & 
> 
\ 
% a - 9 
# % 
* 
1 * £ 
4 1 
” 
- i - 
— 4 
4 * 
- 4 8 * 
- 
= „ 
* bd % . 
* * S 
Vp » 
5 j R * 
7 8 E 
2 % 
* — 
* - k - 
* 
— 2 — : = # 
5 4 
” 
- — 
— 2 
F i - 
. 
- 
\ 
” 
* 
* - - * 
2 
1 3 0 
i Py 
> % - 
1 — — 
— * 
— ä 8 : 8 
% 
» * 2 — 5 * hon 
— » * 
” f ha * * * 
— ” 
f % * * 
7 7 * — * 
_ 
* hol * % — 
* 4 — 1 
£ - - o 
>» % 
F FE * 4 
: * %» * 
$ ” 
* * > 
* 7 * 
. * 2 . 
* . % * 
” 
* * 5 7 
* 
* 
— : » 7 
o : * 
: « > 
f * 
* 
0 o 
A q F 
4 
- — 
4 
- * 
s \ 
Þ = : 
ws * 
$ 
. 
* 
. 
- 
- * 
* 
- 
— 
- 
—— 
* 
— 
N . 
1 oo 
— 
. 
* 
- * 
* * 
* - 
4 
* 
7 
© 
* 1 * 
% * 
1 o 
- 
4 { 2 
' 
% — 
. * 
< - „ 
- 4 - 
7 2 
P 
- 
p_ 
* — 
- 
= 
2 
* 4 % 
L — 
— 
* — 
— — 
— 
: p — " 
= — 
\ 
— 
+ . 
A — 
” q , - 
— 
1 
- 
b- 
ar - 
47 
— — % 
> 1 4 
- . 
his % 
2 : 
% : - 
2 
* 
. - — 
— 0 : 
v 
; % 
# 
"SA 
* 
8 7 
” 
- 4 
” 
- 
- 
% * 
; i * 
4 
* - 
. i * 
o : 
— ; £ . \ 
4 
= 
: 1 
* * 
* , 
%.. 4 | 
% = 
x 
- F- , # 
* * 
* 
8 , : ; | 
9 s i 
7 * 
. 
= 4 - * 
: % 
- [ . . 
< 
5 * 
Y s 
- 
* = 
2 1 
f - z 
* * - 
, 
» 
, 
- : 
— 
- I * 
8 . = 
be OS 
7 1 
5 1 — Fs 
8 1 #7 
= 
* 
= = 
2 
2 
* E 
% 
* 


a 


1 
| 


a p 
* 
p a 
* 
„ 
* - * 
=. * 
RJ 8 
X 27S 
5 ay 
a - 
. {Ie * 
* © 
I . +$:$$43+ p #4 
* 
L 
* . - 
* 0 
1875 
25 : 
pens #55: 
— ; * 
* 1 
„ 
* 
i A 
* 4 
— * : © 
* 
- 
7 - 


lip 


Wy 
dl 


il 
9 


1 6 . 
CSC DCIS — . ̃ —— — ̃ — 
5 2 — * 


pr nm ⁵—aàN8 77... ]— . . ]] . . EE — 
— — — — ——— N — — —— - — — — 


2 237375ͤẽ!ũ r e ̃˙7—79j[nä ü S 
- — — 3 


IEEE oY 


> #6 


"* 
4 


2218 
A 


| : 2 
— l 5 _ * „ ns 44 * W > ap as 3 0 5 M e bree x * 3 
Wikis x 2 22 12 * 8 1 a a * * * a> OR — IF e. | 2 4 nnn — ” — 
25 7 * 8 * 2 5 A * * 
: L * \ . * , , hs ; : 
* \ ; g oy 1 5 , 4 E : G 4 ? 1 
Pl 4 : 4 * ! . * xe 1 % . 
0 : * * : 5 4. n % #- '& Toit * on , 
' p . 
' e £ » 9 
. - 
” * * * . , K * f ” 
« ws + # ” A — 1 * 4 4 


* 
: 


* 

NN 

# 9 
% 
ah 


o 


"WET Br 


tu A % „ 
* 

* 
":% 


5 hs : 
| 595 
9 * * ** 


* —— r 


N OK 
*% 


» 
* ora 
- 


* * * . * * . 
9 2» 


; called Figmum Of cant eln, by the Iraljans capriolo or taviletto, arid is 
to ſuch as have ſupplied their Prince, Country, or Family: And thus the Hep 


the Sccts were near beat at the Battle of 
wich a freſh Supply and recovered the Battle 


| 8 Hollinſhed allo confeſſes) for which. they 
ot the Cheveron, to ſignifie the Supply they b 


rought, the two Lions to repreſent the two 


rothers, and that they were Scots pulling at a Roſe, which is the Arms of England. - As 


alſo Robertſon of Struan got a Cheveron added to his Shield for taking Graham who killed 
King James I. but he has not uſed it of late, becauſe he thought it a Mark of Cadency. 


Leigh ſays that a Cheveron repreſents a Woman's Attire for her Head, but the Conjectufe 


; very gronndlefs, and proceeds from Want of Trench; and for the ſame, Want of French 
ſome uſe to ſay a Cheveron rompe for a broken Cheveron, which is in French, un cheves 
yon rompu, or briſe. Spelman well obſerves, that it is given to Men for completing and 
having brought any great Defign to Perfection, ſince the putting on of the Couple ſhews 
the Work to be completed; and therefore the Gfeeks uſed to ſay xc h Eh. It 
comprehends alſo the third of the Shield, and the Reaſon why a Cheveron is taken broken in 
irs Top, is becauſe the principal Houſe was ruined and ſold ; and therefore the Cadets, to 
new that they are fallen from the original Height of the Family, take the Cognizance bruis 
{din its Top. 5 . 

[x there be 


Engliſp write, that there can be three in a Field; but the French ſay three Cheverons, and why 
not three Cheyerons as well as three Bends, Bars, Sc The French mark 1, 3, 4, or 5 Ches 
yerons at pleaſure, and in this, as in many other Things, we follow the French; for the. 
Maclellans bear, Or, two Cheverone Sable. . EO, OT NT ey 

A Couple cloſe contains the fourth Part of a Cheveron, and are not bofn but by Pairs; 
except there be a Cheveron betwixt them, ef va aug 


4 


. 


| e 1 V | r 3 . 
I the Cheveron be turned down with the Point to the Baſe; it is called a Cheyeron in- 


Ix two Cheverons be joyned together, the Engliſh call them braſed Nom the French Word 


Bras, as I conceive, which ſignifies Arms, becaule 


Go they are interlaced as Arms, the French 
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The Deſcripion of the Plate belonging to the fourteenth Eee 
I AFSE NT, a Cheveron Sable. 0 e e ee e 
| \ Ermane, a CheveronGu/es, of. e a . eg 
Argent, a Cheveron Gules, and Chief Aæure. 1 
Azure, a Cheveron Ermine. 0. nee 
II. Gules, on a Cheveron Argent, three Mollets of the firſt. 
Argent, on a Cheveron Gules, three Mollets of the firſt, 


Gules, on a Cheveron Argent, a Roſe betwixt two Lions 
it) combatant of the firfſt. . 
III. Argent, a Cheveron Sable, betwixt three Mollets Gules, Ac 1 13 
Gules, a Cheveron Argent, betwixt three Mollets Or. _ aan ton oY bar 
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Cules, armed 
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(or Lion Cells, as ſome will kae 


IV. Argent, a Cheveron Sable, betwixt three Boars Heads eraſed 
Flr a Cheveron Cules, betwixt three Boars Heads eraſed Azure, 
of the firſt, | „ „ 


armed of the firſt. 
armed and langued 


given by Heralds' 
it ws n burn carry Hules 
on a Cheveron Argent, two Lions pulling at a Roſe; the Reaſon of which was, that wen 


two Brothers of that Name came in 


more Cheverons, they are called Chevetonels, of which Leigh: and all tie 


ag FoccharR 


7 Ma ſterton af 
Parkmill. 5 
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Fer Lord Jed. 
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Elphingſton. | i 
co ran Earl of 
Lix»donalt, 


Argent, a Cheveron Gulet, betwixt three Boars Heads eraſed Su-le. F wed ef Dim 
V. Argent, a Cheveron checky Gules, and of the firſt; betwixt three Bugles Sable, garn iz Serie! 
« Argent, a Che. checky Gules, and of the firſt, betwixt three Bugles Sable, gatni- Sl. Lord 
. ĩ˙ ¹ p ̃§—‚ꝙr Oh eons 
: 8 ore | Cheveron checky Sable and '4rgent, betwixt fliree Martlets (or Kaes) of the Hoof of tha 
x + a 5 n A 4 * 


VI. 4rgent, a Cheveron betwixt three Roſes Gules, 


U 
nity. A 
” * 4s 


W-dderhurn of 


| Gules, a Cheveron betwixt three Flower-de-lis Or, Benn lf 
VII. Or, two Cheverons Sable. - VVV 999" Macclellans 
Or, two Cheverons Sable, and three Mollets in Pale Gales. Packſton. | 
Gules, two Cheverons engrailed, betwixt three Flower-de-lis Or, - . Fermer of 
VIII. Ermine, two Cheverons Gules, as, 3 
- Euler, a Cheyeron voided betwixt three Cinquefbils . [ce f %% 
Argent, a Cheveron voided Gules, betwixt three Pheons in Chief, and an Unicorn's Head Hai of Links 


eraſed in Baſe Sable, | 
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E and in Baſe a Cinquefoil of the Second. 
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IX Argent, two Swords Cheveron-wiſe Azure, piercing a Man's Heart in Chief proper, 
Argent, two Daggers Azure, the Pomels divided in Chief, and the Points conjoyneq 
piercing a Man's Heart in Baſe proper, in the honour Point a Cinquefoll Sable. : 
X. In French, de ſable au cheuron d wy briſe au ec latte par le haut, i. e. $3}, G 
Cheveron Argent, burſt or ſplit on the Top, by Hl. Pet. Sta. capreolus fraftus, diminuty; ca. 
pite, mutilus, &c. : 
XI. Gules, a Cheveron reverſed Argent. 5 
XII. Argent, three Cheverons braſed (or rather interlaced one with the other) in Baſe, 3 
Sun in Chief Azure. * | . 
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HIELDS had Borders for their Ornament, and ſometimes for their Difference, as 
J Veſtments had Fringes, and thence did the Border grow an honourable Ordinary a- 
mongſt Heralds, It poſſeſſes the fifth Part of the Shield amongſt the Exgliſb, but the third 
amongſt the French. An Orle is a little Border, from the Latin Word Orula, which fis- 
nifies a little Border; but both the one and the other are given to recompenſe ſuch as 
have given Protection and Defence, for the Border defends what is within it; and there- 
fore Scotland got the Orle flower-de-luced from the French, to recompenſe the Aſſiſtance 
the French got from the Scors in all the Wars. At which Time, and for the ſame Reaſon, 
= Scots got the guarding of the French King's Body, which Honour they retain to this 
mk ET: | | Bs n 
In is now uſed, as a Mark of Diſtinction by Cadets, becauſe they ought to defend their 
elder Brother's Family, as the Border defends the Shield. I 
- Arr Nations uſe few Terms in deſcribing Borders, except the Exgliſb who uſe very 
many, and ſuch as are unneceſſary, and have proceeded from affecting French Words for 
Terms of Art; for if the Border be charged with dead Things, it is called a Bordre entoire, 
as of Annulets, Beſants, Sc. which Word is from the French Word entoure (about) corrupt- 
ed. This Word is alſo improper, for all Borders go about the Shield. Pr Bet 
: Ix the Border be charged with Fowls, it is called by them enalauron; if it be charged 
with other Beaſts, it is termd enurny; if with Flowers, Fruits, or Leaves, verdoi; and then the 
- Particulars and their Numbers are expreſt, as verdoy of eight z if with 
Fur, it is called purſtet generally, and then the Fur is ſpecified, as he bears Gules, a Border 
purflew Ermine. ! PL ae 
2 H L French ſay only Gules, a Border Ermine, as alſo they ſay, he bears Or, a Border 
_ Is the Border be of more Colours, it is ſaid to be componed of ſuch and ſuch Colour, 
When there is but one Range of them; but if there be more Ranges, and theſe be coun- 
1 terly placed Checker-wiſe, the Border is ſaid to be componed and counter-componed. 
© Skinner, in his Dictionary, thinks that enalauron is a Corruption of inorulatus ; but I think 
it comes from the French, who ſay, an bordure en alerions, to deſcribe a Border of Martlets, 
ſo that enalguron is the Corruption of en alerion. 2 1 
TI Fillier is the French Diminutive of a Border; but the Engliſþ have no Diminutive 


Pearſon of 
gewroſs, 258 


* 
„ . 
- 


Hr tranſlates likewiſe a Border purflew, fimbria acu puta, nam pourfiler is * i. e. 
dureo filo intexere, ſo that purem is rather a Border embordered than furred. 1 
Tu Orle is an inward Border, as in the Fig, 12. and the Treſſure or Treſbeur, as the 
French call it, is the Diminutive of the Orle, and where there are two of theſe, as in the 


* 


Arms of Scotland, it is called a double Treflure, zænia gemella. 
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The Deſcription of the Plate belonging to the fifteenth Chapter. 
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HI E EDS. had Borders for r Ornament, and ſets "I their Difference, as 
Veſtments had Fringes, and thence did the Border grow an honourable Ordinary a- 
| monglt Heralds, It potleſſes the fifth Part of the Shield amongft the Fng/ſb, but the third 
_ ©. Amongſt the French. An Orlz is a little Border, from the Latin Word Ornla, which fig- 
Wes nifies a little Border; but both the one and the other are given to recompenſe ſuch as 
Tg have ow; Protection and Defence, for the Border defends what is within it; and there- 
fore Scotland got the Orle flower-de-luced from the French, to recompenſe the Affiflance 
the French got from the Scott in all the Wars, At which Time, and for the ſame Reaſon, B8 
1 Scots got the guarding of the French King 8 Body, which Honour they. retain to this 


| 2 is now uſed as a Mark of Diſtinction by Cadets, becauſe they ought to defend their 
| elder Brother's Family, as the Border defends the Shield. 
ATL Nations uſe ew Terms in deſcribing Borders, except the Bug 7 who ul W 
many, and ſuch as are unneceffary, and have proceeded from affedting rench Words for - 
Terms of Art; for if the Border be charged with dead Things, it is called a Bordre entoire, 
| as of Ann ulets, Beſants, Ec. which Word is from the French Word entoure (about) corrupt: 
ed. This Word is alſo improper, for all Borders go o about the Shield. 

Ir the Border be charged with Fowls, it is called by them englatiron; if i it be chend 
with other Beaſts, it is termd enurny; if with Flowers, Fruits, or Leaves, verdoi; and then the 
Particulars and their Numbers are expreſt, as verdoy of eight ; if with 
| = it gona pur ſleue generally, and hen the Fur! Is ſpecified, as he bears Gules, a Border 
- purflew Ermne. 

1 ob! H L French fay only Euler, a Border Ermine, as alſo they ay, he bears Or, a Border 
0 igeons. 9 2 | 
_ Is the Border be of more Colours, it is ſaid to be chmpaned of ſuch and ſuch Colours; | 
when there is but one Range of them; but if there be more Ranges, and theſe be coun- 
8 terly placed Checker-wiſe, the Border is ſaid to be componed and counter - componed. 
Weeds Skinner, in his Dictionary, thinks that enalauron:is aCorruption of inorulatus ; but I think 
it comes from the French, who Tay, un bordure en alerions, to deſcribe a Border 'of Martlets, 
„od that enalguron is the Corr uptien of en alerion. : 
_— 85 Hs Fillier is the French Diminutive of a Border; bur the b have yo Diminative 
1 | 0 it. CLE 3 
e Wy H tranſlates Kikewwife 1 Border purflew, Anti. acu puta, nam Pour jler i is ae i e. 
1 adueo filo intexere, ſo that pure is *eather a Border embordered than furre 
Tus Orle is an 1 2110 Border, as in the Fg. 12. and the Treſſure or Treſbeur, a8 the 
| French call it, is the Diminutive of the Orxle, and where there are two ac thi, as in the 
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> | __  ' Macintoſh has altered this, and gives now four Coats quarterly, firſt Or, a Lion rampant Galer 


15 ER as being come of Macduff; ſecond Argent, a dexter Hand couped Feſſe-wiſe, graſping a M 
Heart Pale-wiſe Gules; thir ar has a Box eee; ; tourth 9 unttade = 
Sars ereftedin Saltier Sable. : 
Lord of Low of An ent, a Lumfade with her: Ourvin Aion Sable, now. quartered inthe Atchjevemens of 


* tts Karl el, Argylecand Glenurchy, i 
© Glo, Agent, an Ark in the Waters proper, Ic urmounted of a Dore Azure, bearing in her Beck 
353 Oliverbranch Vert. 0k BD ng 9 ee” ce ng. any | 
1 ; . 3 — . "IB | 5 5 ES Rata, : EY 8 e 


2 1 or 5 a 1 FTA Of Dre jos Crowns andotter 75 un Armour * | 
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N RG. ENT, a Seltier Sable, on F Chief of” the ſecod, three Sni Or. | 
L = a7 1 e A St. Andrew's Crok and Chief. Azure, the ſecond CHUNG with three Cu- 
d tons Or. ID 1 
T4 Kae ot Ar gent, 4 Mollet (or. rather 4 Spur-revel ) Gals, on a Chief Sable, a Cuſhion Or. 
Ae ene, Or, three Cuſhions Gulet, each charged with a Creſcent Argent. 1 
= The IM Or, _ Cuſhions within a Few "ITY agg Gules, [40S 
nat © 1 8 0 
Ne n 16 7 5 of 15 61 0 115 e $34 0 & y g LD ©, | i . | | : 
bor, If tape | + e 60 - bona I 5 „ : | Bo | n 


dae of, Dr : 
ae 11 %, ever vetwrixe epics e Purſes Gale * Some give the Cheveron checky lere A 3 
* gent. Others give a Feſſe check y. 
nem el Lx. Win Gulet, on a Feſſe Or, a Mollet AZure, Growtic three qu uadrangular Locks Argent. 
'  Omnof Tn. (Fules, a Sword in Pale proper, hilted and pommelled Or, betwixt three Padlocks Argent. 
9 . IV. Azure, a Fetter-lock Argent, on a Chief of the ſecond, three Sanglier Heads as the 
2785 frft ; but others give it Argent, a Man's Heart proper within a Fetter- lock Sable, on a Chief 
Axure, three Boats Heads eraſed of the firſt; anc there are * ome other Alterations 
ER made in this Coat. 5 | 
Laa of Be, Argent, on a Bend Sable, three Fetter-locks On.) 
Gut, of Der. V. Gules, three Keys Bar-wiſe, Or; or, as the Bugl Vlazon,Feſl-viſe in Pale. | 
Gill of lun. The ſame within a Border Ferry. i 
and, VI. Or, a Cheveronchecky Sable and Argent, betwixt three water budget of the ſecond, 


4 Eto * quartered with the Coat of Melvil. 
3 Fallange, Azure, three Water-budgets Or, quartered in the ſecond Place in the Archievement of the 
1 „ Dumfries. 


, ef ws. Or, a Boar's Head couped Gulet, betwixt three Waterbudges all. 
Tete The ſame within a Border. 
Jurte, VII. Axure, three covered Cups Or, two and ne. 
Schaw of | Asure, three Mollets in Feſſe, betwixt as many covered Cups Argent. 
Eules, two Cups covered Or, and in the middle Chief a Star Argent. 


_ . Macilvain of SI 
8 a, Sable, a Cap Argent, with a Garland betwixt two law rel Branches, all iff uing out of the 
3 weltouy, me, Vert. A 
8 , VIII. Sable, a Catharine Wheel Argent, quartered in the Archioement of Sir r James zur. | 
1 ster, with Argent, three gut. „an. proper. e | | | 2 
anne IX, Youre, three Bells . | 
Bell of . AHaure, A Feſſe betwixt 2 Bells Or. . de 
11 X. Or, three Candleſticks Sable, two and one. EAR 

oe Vl. Argent, a Cheveron Gules, betwixt three Chefs Rooks Sable; but now he gives Sable, 


on a Cheveron Or, betwixt three Mollets A. Kool as. many Cheſs Rooks of me: Lield. 
dn of . Axure, a burning Cup, betwixt two Cheſs Is 
ee of thr XII, Gulen three antique Crowns Or. 
=. E Bellin- "es a Boar's Head couped, betwixt ng antique Crowns oe fr + "OR 
WM | : | 64 1 je Sy WE I 


ooks in Feſſe Or. 
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S ARMS once taken, ought not to be changed withont a fallicient DEE. 
| = T xz ordinary Cauſes of changing Arms are fix, 1. When. the Bearer becomes ſubject 
= toanother; and thus William the Conqueror 9 7 d the Arms of England, 2. The ſucceed- 
ing to a greater Fortune; and thus the Family of Stwarts. Arms were changed by our Kings, 
when they ſucceeded to the Crown. 3. Adoption, as by Tailies with us. 4. Some conſide- 
-rable new Exploit ; and thus a Saveyard having preſerved Francis I. at the Battle of Pavie, 
craved Liberty to change his Arms, and take a Sword Argent, accompanied wth a Flower- 
= de-luce. 5. Some new devout Enterpriſe, as thoſe who, went to the holy War. 6. Marks of 
= Cadency, and Defamation, and Marriage, of which three laſt J ſhall treat in ſeparate Chapters, 
MAT was meant by a Gentleman of Name and Arms in ancient Records, is doubted ;,- 
for ſome interpret this df thoſe who made Profeſſion of Arms: Others do more juſtly in- 
terpret this of thoſe who came to the Honour of having Sirnames and Coat-armour ; for 
VHilliam the Conqueror's Time in England, and King Malcolm, Canmore's Reign in Scotland, 
there were no Sirnames, but Men were called by -their Fathers Name, as Guelilmus filius 
Jacobi; but thereafter they got Sirnames from the Lands they. poſſeft; and therefore it was a 
Mark of Nobility in thoſe Days, to have a Fen or Lands: But now a Gentleman of Name 
and Arms, is he, whoſe Name and Arms are regiſtrated by Heralds, as Mengfrier obſerves. - 
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: Marks of Cadency and Differences. 


A RMS are ſometimes given upon a perſonal Account by a Prince: Thus Kings give ſome⸗ 9 58 
A to ſuch Strangers, who have mediate happily as Ambaſladors betwixt them and 
their own Maſters, the Arms of their Kingdom in a Canton; and generally in theſe Caſes .. 
Arms are perſonal, and deſcend not to his Sutceſſors; and ſuch Arms are called izſgnia per- 
ſonalia, Noal. de tranſmiſ. caſ. 33. And Cartwright, 7 20. gives an Inſtance of this in the 
Perſon of St. Henry, St. George, who got the Arms of Food in a Canton, when he was Am- 
baſlador there. And the Italian, give many Inſtances of this Rule, in Arms given by Prin- on 
ces to Cardinals; but if Succeſſors be not ſecluded, then Arms deſcend to his Heirs, though 
they be not expreſt, Bart. ad L. 1. C, de dignit, Hopping. cap. J. g 1. And theſe ſucceed to 
their Arms, though the Arms were beſtowed upon the Father after their Birth, even as they 6 
would ſucceed to a Crown falling to their Father after their Birth, Tiraquel. cap. 15. Hor. 
/// WAITE 010 c Ts JEN 3) 


. 
* 


Bur when they are given by the Prince to a Man, or to his Poſterity, then his Succeſſlors  « 


who are deſcended of him, do carry the Arms, and have Right thereto, ' and that though 
they renounce to be Heirs, Moal. ibid. becauſe theſe are Marks of their Prince'*s Favour, and 
no lucrative Parts of Succeſſion ; and therefore, poſſible it is, that our Nobility bear the Titles, 
and enjoy the Honours of their Predeceſſors, though they renounce to be Heirs, and though 
theſe Honours and Titles were given at firſt to their Predeceſſors and their Heirs * 
Bor it is here queſtioned by the Doctors, whether Daughters have Right to bear Arms of _ 
the Family. As Fa/on obſerves, concil. 63. virile officium ęſt arma &' inſgnia deferre, the car 
rying Arms belongs only to Men; yet it is generally concluded, that Women who were 
neyer married, may carry their Predeceſſors Arms, Tiraquel. de nobil. cap. ult. & Tacit, Lib. 
3. Annal. de A un ait, viginti clariſimarum familiarum imagines antelate ſunt, fed 
| prefulgebant Caſſius atque Brutus, eo ig quod gie] eorum non viſebantur; idem Probatur per 
I. millieres, C. de dignitas. And the Caltom both in France and Scotland is, that they bear the 


7 


paternal Coat in a Lozenge, Linineus, de jure reipublice, cap. 6. but they ſhould be born in a Fu- 
l, which is a Figure longer than a Lozenge, and fignifies a Spindle in French, which is a wo- 
manly Inſtrument; yet when Women -haye been once married, they can no more 2 their 
paternal Coat or Arms, becauſe, by Marriage, tranſeunt ex familia patris in familiam\mariti, 
zart. ad L. quotier, C. de privil, ſchol. Menoch. concil, 197, And yet toſhew whence they ſprung; 
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they carry theit paternal Coat marihalled with their Husbands, as ſhall be hereafter obſerv- 
end; but the Children born by them cannot carry their Grandfather's Arms, gal, ibid. No 
Man can bear his Mother's Arms, for Children follow the Condition of their Father, not of 
; their Mother, and yet the Mother may Rox or Teſtament en that they ſhall not 
. ſucceed, except they beat her Arms, 41 -w ich een be forced to carry them, if the 
Prince. conſent, for he only can beſtow Arms, and without this the Son cannot bear them. 
Peleus, act forens.cap. 96. Whether agnati tranſbe rſales, ſuch as Nephews, Uncles, Ge. have 
Right to carry the Arms that are given by the Prince to their Uncles, and thoſe of his Fami. 
ly, may be doubted; and that they may, is concluded by the Doctors, nam agnati intelliguntyy 
_ efſe de familia, L. pronunciat io, F. de verb. fignif. but it the Arms be granted to a Man and 
"_ deſcending of his Body, they will thereby, or by any ſuch expreſs Conceſſion be ſecly. 
II is moſt ordinary in Scorland to entail Eſtates to the eldeſt: Heir Female, ſhe marrying 
dne who ſhall bear the Name and Arms of the Difponer's Family; but whether the Perſon 
who marries that Heritrix or Heireſs, as the Engliſb ſpeak, may lawfully carry the Diſponer's 
Arms, according to the Laws of Heraldry, wants not its Scrnple, ſeeing armagentilitia, which 
are preſumed ftill to be granted to a Man and his Heirs, non tramſeunt ad extraneos, elſe any 
Man might give Arms, as well as the Prince or Heralds: Yet Laweirs are very poſitive 
that their Pactions are lawful, & quz /iberos non habet, potęſt in alium transferre ſuum ſeudum 
ea conditione, ut adoptatus nomen ts arma & inſignia ferat, Former. tract. feud, tit, de his qui 
 Feutlum atcipire poſſunt ; and that becauſe Arms are given, not-only to reward the Receiver's 
Virtue, but to diſtinguiſh Families, & quia adoptatus tranſit in familiam & agnationem ado. 
FP̃tantis. Some Lawiers do here diſtinguiſh betwixt him who is ſoatlumed or adopted by one of 
„ls own Predeceffors, or Family, for theſe ſurely may bear the Arms ot the Adopter, and theſe 
5 who were Strangers before the Adoption; and they conclude that theſe cannot have a Right 
to the Arms: And this is aſſerted b) 1 02PAYs inſig. cap. 7, 5. num. 251. to be thecom- - 
mon Opinion of the beft Lawiers ; but I think it may be more juſtly diſtinguiſht, whether the 
Diſpoſition be made to a Daughter, ſhe marrying one who ſhall bear the Name and Arms, for 
in that Caſe certainly the Children may bear the Arms, for ſhe was Heireſs her ſelf ; but if 
Lands were diſponed to a mere Stranger, not upon Condition that he ſhould marry. a Daugh- 
ter, but that he ſhould bear the Name and Arn 5, 1, may be in that Caſe aſſerted, that the Re- 
* ceiver of the Diſpoſition cannot bear the Arms, for that was not in the Diſponer's Power 
to beftow, except the Prince conſent. And ſuitable to this it is obſerved by Colomb. 4. Inſt. 126. 
that Edmond de Eincourt obtained from Edward I. a Liberty under the great Seal to aſſign his 
Name and Arms: But that the Parliament of England did find that ſuchan Aſſignation, without 
the King's Conſent, was void. And with us, if the King either conürm a Right made of 
Name and Arms, or accept a Reſignation upon that Condition, this is thought equivalent to 
an original Right, though the Deſcendent of him to whom the Arms were firſt granted, may 
dear them; yet the eldeſt Son who repreſents the Receiver of the Arms, properly can only 
bear them intire by the Laws of Spain, Molin. Lib. 2. de Hip. primog. The ſame is obſerved 
in France, Colomb. tit. de Briſurs: And Expilly relates a Decy/. of the Parliament of Grenoble, 
anno 1496. wherein they found that the Cadets, of the Family could Not bear the Arms of it 
ſimply, and without . DiſtinQion ; the like was found by the Parliament of Tholouſe, anno 
1509. In Scotland and England the ſame is obſerved. In Piemont all the Sons of Counts bear 
the ſame Arms, without any other Diſtinction, ſave that the eldeſt carries the Crown of a 
Count, but the Cadets do not, Teflaur. deciſ. 270. num. . 
Ix Germany, the ſeveral Branches of great Families diſtinguiſh themſelves only by different 
Creſts, without inſerting any Addition in the Arms themſelves, as Menęſtrier obſer ves, pag. 389. 
The eldeſt alſo of the three ſecular Electors, uſe in each of their Coats, the Badge of their Of- 
fice as a Mark of their Officegrather than as a Diſtinction, Hop. cap. J. And Gaſpar Bombaci 
obſerves, that there are few or no Differences uſed in_1zaly, che vaule eſſempi frequenti di 
arme di un mediſimo ligaugio in varie guiſe non ſoſtantialmente ma accidentatmente diver ſificate, 
biſogna que eſca fuori de Italia. And I think that the Reaſon why the Germans uſe none, is, 
bpPeecauſe all fucceed equally there to the Honours and Eſtate. Likeas, it ſeems that in Italy 
the Reaſqnof frequent omitting them, is, becauſe there the Cadets are ordinarily Church- 
men, and theſe uſe, nor need no Marks of Difference or Cadency, becauſe they are to have 
no Succeſſion, and becauſe oft- times the Cadet by his Office is greater, and more hononrable 
than the eldeſt is by his Birth, Mengſtrier, pag. 390. But our Churchmen, being allowed Suc- | 
ceifion, dür i Dimrences, oe ooo 8 
Tusk Marks, whereby the Cadets or younger Sons do diſtinguiſh their Arms from thoſe 
of the principal Houſe, or the chief Houle, as we ſay in Scotland, are called Briſurs by the 
French, becaule ils briſent, they break the principal Bearing of the Family. By the Eglise 
they are called Differences, and of late are called Marks of Cadency by both. When theſe Dif- 
ferences were firſt inſtituted, is not eaſy to be determined; but that they are very old, my 
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he - conjectured fram this, that Paradine makes Nobert Count of Ann, whe ved us 
870. to bear the Arms of France within a Border Gules, for a De 1 ee —_ 
Bx Fern, pag. 155. Arms were divided into Perfect, and abated Arms, Perfect were 
abſtract ; but Arms fixal and terminal were theſe of Cadets, This Guilizs, and others 
not noticed, and here he makes embording, as he. calls it; to be the Difference of theſecond Son; 
* Colombier relates, that in the Bibliotheck of the Count of Briex, he found thoſe Differences ſet. 
down for Cadets, which are now received by the Eng/zfþ, and aſcribed to Opton, to the eldeit _ 
un Jambeaux a trois pendans, a File of three Lambeaax, which is not only a orruption, but a 
Miſtake of the Bench, for the Beam is the Lambeau : But Guilims and: others Call them pen 
ian Tambeaux. Bartol. calls them candela, and Upton lingulæ ſive labellæ. This js given to the el- 
deſt Son while his Father lives, to ſignify that he is but the third Perſon, his Pather being 
one, his Mother another, and himſelf being the third. I find amongſt dur Arms. ſome bear * 
this conſtantly, though they never were the eldeſt Sons of their Families, as the. Fartof Her- 
korn, who was at fitſt but a ſecond Son of the Houſe of Hamilton and Mndatry, Who Was 4 
ſecond Son of the F monk. of Arbuthnot. I find alſo, that at an Indenture betwixt David Prince 
of Scotland, and David Earl of Crawford, amo 1399. the Princes Coat is hung upon an Oak 
tree, having no other Supporters, and the Coat is the ordinary Coat of Scotland, with a File 
of three labels: And I conceive that theſe Files of three Pendants; ſhould: be expunged out 


of theſe Coats; for though they be born ſometimes as ordinary Charges, and not as Marks of 


n yet here they were originally given as Marks of Difference, as is clear Fomthele | 
„/ / fd RR ORE > BEE Hob I 
Tux ſecond Son has a Creſcent, to ſhew that he ſhould increaſe the Family, by adding to 
the Eſtate and Repute of the Family. The third a Mullet or Spur-revel, to ſhew that he + 


ſhould follow Chevalry. The fourth a Martlet, becauſe expecting no Patrimony, he ſhould _ 


become a Soldier, and defend Caſtles, which were the only old Fortifications, in which Ca- 
ſtles Martlets uſe to make their Neſts. The fifth, an Annulet 4. Or, to remeniher him to 
atchie ve great Actions, the Badge whereof was in old Times, jus aureorum annularuni. The 
fixth, a Flower- de- luce, to remember him of his Country and Prince. The ſeventh, a double 
Roſe, to remember him to endeayour to flouriſh/like that excellent Flower: Tbe eighth, a 
Croſs Moulin, or the anchoring Croſs, to remember to grip when he can faſten, ſeeing he 
has nothing elſe to which he may truſt. The ninth, a double quater Foil, or a Flower 
4 Fight Leap to expreſs that he is removed from his eldeſt Brother, and the Succeſſion, 
weight Degrees. als a „„ neo Biba een. N 
* HE modern French, and generally all; Nations, do now reprobate theſe affected Forms, 
and allow 318 private Perſon to take what Mark of Diſtinct ion can ſuit beſt wich the Coat 
which his Chief bears. Againſt the former Differences theſe Arguments may be brought. 
1. LA r the French, from whom theſe were borrowed, have rejetted them. eee We is 
2. No other Nation uſes them, and Unitormity ſhould: Be very much ſtudied iu Heraldrv 
to avoid Confuſion, and that our Arms may be thermore univerſally underſtood N. 
3. Tus, nor no conſtant Differences, can uit with afl. Am, ; for if the Bearer had three 
Creſcents proper, two and one, it were very irregular to adje& a fourth, which would wrong : 
both. the, Beauty and Regularity of the former Bearing, Sometimes alſo the whole Shield 
is /eme de fouer-de-lir all covered with Flowei-de-luces3/ in which Caſe. it were impoſſible - 
that a. Flower-de-luce-could be a Diſtincti s. 
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4. Ii is appointed by that Rule, that the Mark of Cadency, ſhall be ſtill placed in th 


Center of the Shield. a5 Colombier relates of that old Form, pag. 74. whereas in- many Coats 
paternal, or in Coats Armours of chief Families, el is naturally chatged wi 
me of thole ſame Marks, as Creſcents, Flower-de-Juces, ;Annulets, Gi r 
5. Tus only Reaſon why it is preſt that the Differences ſhould be known, is, t6 the end 
that the Degrees of Conſanguinity may be clearly inſtrudted 3, where if the Degrees be not 
remote, then they are eafily known withput ſuch Cognizances; but it they -be-remote, then 
chir Cognizances. are ineffeQual, for no remoter Degree than the Grand-child- of: the Hirlt 
Sons can be thus known; for tho? the ſecond Son (for Example) who is deſcended bf a ford 


merelaagnd Bou en taks re een t nie not.conceivable how'this 
ſecond Son HL his - cond Son Cal} bert us di{ty uiſhed 7 Ms At eee 
. T'4xrs contannds all the ancient Coats, and has abſurdly filed ours wich more Oreſcents 
and Mollets than are. in the Arms of all Eurobe belides.. i111 ˖ og ft 
Ba, n e Foce de dae Trance in, oe Things which e not communicable 
ritain; for the Flower-de-lnce was, given At firſt to remember the Bearer of his Count 


try, that-Flower being the ordinary, Cognizanceof France; But febing the Flower-de luce 
is not the Cognizance of Scotland. or England, therefore that Ground ceaſes with unt: 


Rag 


8. Colabien does very, well obſerye that the old Forms were contrary to the Rules al? 


kong in Herddr ce of ol Nations, for ud undder cay ale that for his Arms,” 
much leſs for a  DiſttnQion, or, Diminution, which is a Part of the Sovereign Coat and 
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| **  thetefore the Flowerzde-lace being a royal Bearing with. us, nd-SubjeR ought to bear it 2; 
f % T 
Ap taftly, tho' theſe may ſhew that they were orice ſecand Brothers, yet they are not 

BO 7 perfect Marks of Differencez becauſe. many Cadets Wear the ſame Difference, ang thus 

' many Families do bear Creſcents, as ſecond Sons of Huntley: And there have been twenty 

ſecond Sons of that Family which no Creſcent could diftinguiſh; whereas if they had taken 
anscther Difference at Pleaſure, they might have ſhutined that Confuſion. And the tegiftratins 
the Mark given Cadets in the Hoss Regiſter, with the Reaſons. why they are given to tha 
Sion, and at what Time, will clear much better the Degrees of Conſanguinity than theſs W8 
We: Differences can, and yet that was the only Reaſon why theſé Differences were inventeq i Ml 


And cherefore Coloms, concludes thus, Mair quant a may je tiens toutes cer colitrd jn tes in- 


5 + 


' © ,- _  wutules pource queller ne pouent pus cunvenirt a toute ſorte d armer. 
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Tur French have conſtantiy, and the Scots frequently, taken ſuch Differences or Briſurs 
as might expreſs at once ſome confidetable Alliance, or Action, and might likewiſe diſtin- 
 guiſh their Families from that of their Chief, for ſo we call the Repreſentative of the Fa- 
mily, from the French Word chef an Head; and in the Iriſh with us, the Chief of the Fa- 
mily is called the Head of ths Clan. Thus the Lord Balmerinoch charges the Cheverod 
which the Elehingſton carries, wich three Buckles, becauſe his Mother was Nonteith, and Dau- 
. ghter to the Laird of Car/e, whoſe Charge theſe are; and the Lord Compar, Brother to Bal. 
tuerinoch, did charge the Cheveron with three Hearts, becauſe his Mother was Daughte rto 
Maxwel of Newark. Es. Re ET = ; 


| 


.  SOMEF1MNEs alſo they changed only the Colour of any one Part 8 their Chief's Bearing, 
and ſometimes they altered the Ordinaries, taking on a Bend theſe Cognizances which the 
Chief carried in Chief, or upon a Saltier what he carried on a Croſs, Sc. as is to be ſeen 
ain the Families deſcended of the Crauforde, Rutherfordt, Purveſſes, &c. Our Predeceſſors 
8 alſo took Marks of Difference from their Imployments ; and thus Furbes of Corſe, a Croſs 
- fitchy, becauſe they were learned Churchmen for many Generations, Bruce of Earlſball 
a Flower-de-luce, given him as a Reward by the French King, which the Patent yet ſhews; WM 
and there are no better Differences than any one of the Ordinaries, or to alter the ordina- . 
ry Lines. Thus Sir Villiam Bruce of Balcaiky got the loweſt Line of the Chief iti the Braces WK 
Arms waved, to ſhew his Kindneſs to, and his Skill in the Art of Navigation. Sometimes 
alſo Cadets add to the Number of what is born by their Predeceſſors, as if they carry two Ml 
Stars, they add a Third; and ſometimes they diminiſh the Number, otherwiſe alter the Po- WM 
ſition, ſo that if the eldeſt have five Creſcents Saltier-wiſe, the Cadet will diſpoſe them on W 
2 Bend, Wc, albeit every Perſon may take any Cognizance he pleaſes, to difference his own . 
Arms from theſe of the Chief, and all others of the Name; yet there are ſome Rules here to 
be oblerved, as, 1. That they take no Part of their Prince's Atms without his Majeſty's Li- 
cence, ſugh as Lions, nor the double Treſſure flower-de-luced, and contre-flower-de-lnced;. 
not the Flower-de-Juce ſimple! for tho? his Majeſty beats not thefe as King of Scotland, yet 
they are flill a foyal Bearing: And the Doctors aſſert that this Rule holds in Spain, as to all 
_ [the Kitgdoms under that King's Sub zess. 
Tux Bearing or Charge of the Chief's Houſe ſhould not be altered, as many Families in 
_ © $:otland have done. Thus Auchinleck of Balmanno gives Argent, a Croſs imbattled Sable; 
whereas Auchinleck of that Ilk gives Argent, three Bars Sable, And Scet of Balwyrie 
bears different Arms from theſe of Baccleuch: But this was occaſioned by Cadets their 
5 N Heritrixes, whoſe Arms they aſfu 


ffumed without ufing their own, ſeeing they 


atrimony from their Predeceflors © _ 


- 


2. Ir is ali, ow to alter the Chief's Colours, as Camplel of Lundie does, Who bears Gyrony 
of eight Pieces Ermine and Sable; whereas the Earl of Argyle bears Gyrony of eight Pieces 
(as we erroneoully blazon) Or and Sable; yet this was allowed" of old by our Cuſtom, which 

may defend what was done, tho? it ſhould be no Precedent for the future, ſeeing all Na- 

. Gone 0 now endeavour very juſtly not to differ, that fo all Arms may de univerſally un- 

a de ö 3 Nt CLIN TOI OA LOL LS fo bs 18 95 . Lo 1 2 5 e | : Wy : 15 : 2 . 8 la £ | 3 ſs 7885 wy" 
Ir was thought irregular to diminiſh any Part of the Chiefs Beating, as Campbet of 

Cgſnoch has done, who filed the Room of one of the Gyrons with a Cheveton ; for how can 


, 


he be ſaid to bear the Chief's Arms with a Difference, who diminiſhes them? And how can 
it be know that he is deſcended of that Family, when he bears not the Arms of it F Dr 
either of the Akerations make the Bearings very different, and there are” original Families | 
PJ) SO ASST "2 VSG 


- who differ only ſo; and yet ſuch Differences are ordinary abroad. 

4. Tus Cadets who have their Arms quartered wich other Arms, need no Difference; 
for the quattering or r is a ſufficient Difference, as is clear in the Example of Campbe! 
gf Glenurchy, Home of Renton, and others; and therefore it was unneceffary for the Earl of 
Kelly to have horn a Creſcent for a Mark of Difference, as fecond Son of the Earl of Mar, 
ſeeing he bears quarterly with the Arms of Areskine, firft and fourth an imperial *Crown 


— 


5 within 


, ; 1 4 * ; 
/ > - Jos a AE "Pa; 


. 
et 
6 
vu 7 


] 
2 
ö 
g 
48 
8 
8 
bo 
f 
i 
5 


WIE 
G 
: * 


I within a 
Goty Conſpiracy, 
5. Ir is obſervable, that: 
expreſs the Difference of that Family out of which he is immediately comes. for 
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meſe they are known to the People in Coaches. 
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on amongſt Brothers, 
no Uſe 0 
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_  Guilims nor Carter have not obſeryed it) but yet ſeeing the Inſtances of this. Ex 
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cap. F 3. Colomb. cab. Ir. 


. Coat ſhould be filled with Differences, ind the Uſe of Differentes is only to diſtinguiſh few 
he 


2 WY Ir is 
Mark of Difference; the Reaſon of which is; b 


_ of private Perſons, ſunt enim principes legibus ſoluti. 
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nal Coat, which cannot well admit the Difference to be ſupercharged. But to evite all thix 
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the: Arms of him who is alledged-to be their Father, with the 


* ä 8 : „ * on 
0 N 9 9 VV w 
i hs a 2 f e IF n 
\ * K 7 e 
I * & by l 
or = N * * a * wh 4122 8 N * * 
ö a mn by * 4 1 1730 * Ws 
8 OF 1 * . Xs $a i 
* J 3 * " — bo . - = a . — * 2% wt 0 "= F 
1 2 4 ** 5 2 e $54" OO — 
7 x PALE. # * Fre 
« 8 8 8 * a a "1 
x , / - * 
q g 0 : * * nens 
* b . "oP / 
, 4 Fug 4 
- - 
* | 
. - 4 
, Ke 


4 
1 | 4 * 1 * a 
* <> * * "» a „ 4 * 5 * 8 N. — * -o_ K S444 w „ af 4 * „ 4. wt ey abs a 4 —— — —— — 2 2 —— * - 
4 . * — 4 - — - * i 8 = ko bs . . 5 * 0 p : * % * 
** 1 22 pn bY KR * = - 1 * FF 1 "Vs; + & 7 22 6 * * 
EI 4 — — <a . 4 1 R 2 8 8 n O99" 1 
en r 57% gt - VOTE 8 a l — = * . _ — — 
: 8 5 — 3 * W . 9 E * * 2 * „ — 
Fl” d * La * — 4 + 3 . : > 
x ” * * . , , — " * 
1 7 x 1 5 3 2% * 1 o c * - 
* 216% © 8 * 7 . * k * = 4 . \$ "of "% 0 * 
* * % . N 1 . ” \ ' * . i * * 4 wy * . * 7 — b, A 
E 4 : >. . * 9 y y 3 * 
r 7 \ | n 
4 "8" — * 4 . þ s * * * 7 N * 4 4 , 4 * 

. * > bs. | x a & 2 Ko. 8 » 5 5 

: 8 * hed | | bk. HS A... 3 

. 5 . - l : : 
| 5 6 * * F 
6 — * N — * = SS ; AM a 4.» - 7 . * — 2 wa” PO 7 F <4 % 44 * $ — „% ůUU—A—ͤů 1 $44. N 1 0 
. 3 1 ee * 0 2 4 WF. — „„ * * 
22 8 2 OW. FOOTY _ dE * 2 * 8 1 FI o 1 4 _ Ny £5 a Fa a V 
wad \ of 


a I 5 | i f . : * | | : ; * Is A + 1 a TY: | | | | 4 . * 2 90 | 1 f 50 " | N 9 | * | 0 ; . : . ; . of 15 - | ö | 
double Treſſure Or, beſtowed upon Him for his Affiftance giyen to King Jumes in 
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that tho' a Cadet he deſcended. of a Cadet, yet I think he needs not 
elſe the 
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the Chief 's Family. Albeit there be no ftated and conſtant Differences in F#Fazce; vert t 


' Cadets of the royal Family have their certain and conſtant Differences Orleans carries ths 
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Label, Anjou a Border Gules, Alencon a Border Gules, 


charged with eight Bezants, Gcli. for by. 
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alſo 'obſervable; that the Heralds of all Nations agree that Siſters ſhonld-.catry 
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| n 
y  Guilims, aid to be, that when the 4 


married they loſe their Sirname, afid receive that ot their Husbands, But I'crave Pardon}; 


to think this Reaſon not ſufficient, for it would only prove that they ſhould not tall bear 
their paternal Coats, and yet I have formerly demonſt rated that they may in ſome Caſes: 


Nor does this Reaſon prove that Daughters; before their Marriage, fhould not bear their 45 


ternal Coats with Difference, ſeeing till then they loſe not their own, Sirnames. But 12 
true Reaſon of this Rule is, that albeit amongſt Sons, the eldeſt excludes all the younger 
from the Succeſſion, and therefore Differences ate given for clearing the Right of ducceſſi- 
yet 8 ſters ſucceed equally, and are Heirs Poftioners;. and ſo there is 
Uſe for thir Differentes amongſt them, ſeeiag Seniority infers no Privilege. 
I Tr is generally believed that thir Differences are excepted from that general Rule, where 
by it is declared falſe Heraldry to place Colour upon Colour, or Metal upon Metal (tho! 
| | tion 
are only given in royal Bearings, Iconceive it is ſafer to avoid the Exception in — S 
| VL A000 SHS OR IS IE OY ee 9 om. 
Ix what Part of the Shield theſe Differences ſhould be born; is not certain, but the Point 
ot Honour is the moſt proper Place, in my Opinion, to receive Diminutions or Additions 


« 8 
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=—_ 
of Honour: And yet Guilimt, Morgan, and others, give us many different Examples as 10 „ 


the Place; for Wingfeld bears for a Difference a Flower-de*luce in the ſiniſter Point of the 
Chief, Jenne a Crelcent for a Difference i the middle Point of the Chief, pag. 243. And in 
Scotland it is generally received; that tlie Differences ſhould be placed upon the Point of, 
Hondur, but to place them at Liberty m ly leſſen much the Eaſineſs of knowing, when 
the Things deſigned for Difference are not ſo; and yet it is impoſſible to place them in one 
fixt Place in all Shields, becauſe that Place may be charged with ſome Figure in the pater- 


Difficulties, it were to be wiſned that the Differences ſhould ſtill be appended to the Baſe 
without the Shield; for by that Means neither ſhould the Shield be confounded, nor ſhould. 
we miftake the original Charge for a Differenge, nec e contra, or at leaſt chat exact Regiſters. 
were kept of thir Diſtinctions, which would much better clear the Degree of Conſan- 
guinit y. O99. OV WY OILS Gn Oe A ENT i pn 
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UCH as are not botn in lawful Mar riage are divided by Lawiers in natuyaler, ſpuriol, & ex 


Y.-daninatis compleribus procreurot; but by our ordinary Stile; all of theſe go now under the 
| aras, Bartol. D de vert. a 13 1 WP | oy = . TM 
Ir ts a received Rule amoũgſt Heraids, that Baſtards ſhould not bear, their paterfial Coat, 
nam doe jure moves demonſtrare:nequeunt? And therefore fecing the common Law determines. 
not Wko is their» Father; it were abfurd that the Laws of Heraldry. thould allow them to 
bear any Man's Arms as their patetnal-Coat.-'This Rule is allowed 
lib, 2. Boer. Heciſ. 127, But tho this hold in-Gefmdny, where Batiards are nat at all allows | 
cd to bear the Arms of their ſuppoſed . Fathers, yet it is other | Tome | 
as in France, Britain and Italy. = which:thetr Heralds have 1 51 that ay 
AfLErence. Of A Dartol W 
Sor Lawiers call this Batron barre; five .aculum, Syntag. jur. Cab. 6. nun., 6. lib. 48. 
fome tinea late, Hopping. fome Lina, Tepai cap15; fome call it aewJe, Mar. auch 1146. The | 
Germans call itfrech, and Bachovins moſt improperly calls it i gulm, for tignam is.a Gheveron. 
urs Batton is the fourth Part of the Bend fnier according to Guilimt, and moüld ex- 
tend to the Corners of the Shield; but it ſhould be Copper of cut Hort of both, It FOprelMicy . 
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2 Cudgel, and is given to Baſtards to ſhew that they were nit free Men, but liable as Slaves 
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of old were, and Servants yet are, to he beat and cudgelled: And 99 Fuer the Bris 


have, in both, the ſame Cognizance as the French G. In Eng ur of ropa 
Baſtards is ſtill of Metal; but I think it may be varied in its Colour according to the Co. 
lours or Metals of the Coat, left there be Colour upon Colour, or Metal upon Metal: For 
albeit ſome ſay that Briſurs ſhould be excepted from that Rule, yet I think that the Note of 
% Fragege” noi , ̃ ů A.- 
T cannot be ſo partial here as not to N an Error of my own Countrymen, who M8 
make the Mark of Baſtardy to be a Ribband Sable, and make it to extend from the dexter 
Corner of the Shield to the ſiniſter, for the Mark of Baſtardy ſhould fill be ſiniſter; nor 
is ĩt called a Ribband in any Nation. And tho we have received an Opinion that the Baſtards Di 
ſtinction may be, after three Generations, born dextre, or omitted, yet I conceive. the Os 
pinion is moſt unwarrantable; for jure /anguinis nunquum preſcribuntur. And in the Baſtards 
of great Families this were very dangerous, for the Baftards might pretend to the Suc- 
ceſſion by this Means, albeit that Mark was invented to exclude them. 
Tor it is certain that ſuch as were once Baſtards, but are legitimated by ſubſequent Mar- 
riage, may bear the Father's Arms without any ſuch Diminution, Menoch. concil. 118. 
Wurz ſuch as are legitimated by Letters of Legitimat ion, per re/eriptun principit, 
may carry their patternal Coat, is much debated. Some think that they cannot, becauſe the 
Prince cannot beſtow the Right of Blood, as he cannot make a Stranger an Agnate, and the 
bearing of Arms is only competent to ſuch; nor can ſuch as are le . reſcriptunt 
_ principir, ſucceed in the feudal Rights beans to the Defunct, /5. 2. feud. cap. 15. Nor 
da ſuch Legitimations as theſe, ennoble the Children of Noblemen who were formerly Baſ- 
tards, Tiraquel. de nobilitat. cap. 15. num 16. Others conclude. that any Legitimation im- 
powers the Perſon legitimated to bear his Father 8 Arms, 1 of 0 legitimis ; habentur, && 
Ju, ſuitatis obtinent, Nov. 2 4. cap. 2. Nov. 189. cap. 9. But a third Sort, unwilling to extend 
Favours done to Baſtards beyond what is neceſſary, and yet unwilling to bound the Power 
of Princes too narrowly, in the Matter of Honour;which flowed originally from them, have 
concluded, that. Legitimations by the Prince do not impower the Perſon who is legiti- 
mated to bear his Father's Coat, except that Power were expr elly contained in his Legitima- 
tion, 11/1 legitimario expreſſe ad delationem urmorum fatia fuerit, Hopping, de jur. infig. cap. 7. 
Ari Baſtards be abſolutely excluded from bearing the Arms of their ſuppoſed Fa- 
ther, plain; and without a Diminution, 70 is doubted if they may not bear their Mothers 
Atms. Gothofred, ad L. 2. de nunioip. thinks they may, becauſe (ſays he) the Law muſt allow 
them ſome Original, and the Marks of it; but ſo it is they are not allowed to bear their 
Fathers Arms. 2. Baſtards are admitted, by the Succeſſion of the Mother, equally with her 
| lawful Children, L. pen. C. ad S. C. Orf. But ſo it is, that ii inter bona repurantur. But 
Firaquel, concludes very juſtly, that the ycannot; cap. 15, nam reſpectu matrit aguationis no- 
mini ſque gentilitii nulla ęſt conſideratio, L. 10. F. de grad, bole F432 


CCC 
„ Abatenents, 5 


s che Law was e to honour ſuch as deſeryed well, ſo it had not been juſt if it had 
A ene ſuch as n e rene E from their Imploymenta 
we. 172 25 5 dong either hy "Depoſition, L. aut Aaummum, Ff. de pœnil, or, Exauctoration, 
Es Fe re milit. ot by radation, E. 3; He Mr. mag. ſcbel. | "Depoſition. was a verbal : 
lay ing them aſide. Degradation and Exanctoration: Was real, taking from them the Marks of 
Honour, but Degradation Was the throwing them down from an higher to a lower Degree, 
L. 2. C. theo. de curſe publ. and chis was, by the Grecians, called ara, e ͤ ͤ 
Ab that which was called atnoligh Sokkiers Eberau to others, called De- 
„ FEM 4 % TTT T9632 iy nr Now 18 . . 
88 47 Soldiers were k wyCtorated; their! Arts twwere taken from them; and in Imitation 
of that, the Coat of Arms is taken from others, of it is diſhengured with ſome Mark of In- 
famy, e Elis add us, is eaed nne es | 1 by the Larives and French, | 
Di inath OY Ems. 9 4 99 5 et 1 3 X 2 22 2905 8 WY OY Xe both © fr, | 
"Sox that chat lis Diminutten of Arms-took ite Origin from throwing down of 
Images uſed among the Romans, for moft'of thew had their Statues ſtanding in the Mar- 
ket-place, and when they were convicted of Crimes theſe Statues were thrown — 
| | » : | Nd: Ke 3 NS OM. . 7 | 5 
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ordinary Way is by reverfing and riving, which Farin. obſerves to be ordinary in the Caſe 


- thren Heralds come in with their Coats and Formalities, and the Lyon does publickly tear 


forfeited, was the firſt who got Arms, and then he being forfeited, his Arms are not tranſs 


| his Polterity from uſing 


Predeceſſors Arms without being reftored. _ + 


downward, whereas the 3 upward raking} 8 
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ceur Point. 


Shield Gules, _ | ; 
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rum, F. de penis. But, I think that this is more immediately founded upon L. judicer, & L. 
quortes, C. de dignttat. „ 3 3 Fi . )))ͤͤͤͥrͤqq Tee Ton 
Turse who write as Lawiers upon this Subject, do remark; that Arms are diminiſhed 
or loſt for Murder, Falſhood, Oppreſſion, Falſe-witnefs, and a profligate Life, and that they 
are many ſeveial ways defaced, or diminiſhed, ſuch as Abraſion, Perforation; but the moſt 


{ - +> e A. 9 — 8 | * © BS" 
of Treaſon, de crim. Iæſ. maj. cap. 16. which Puniſhment is in Obſervance by the Laws 2 
Cuſtoms of Scotland; tor when any Perſon is forfeited in Parliament, the Lov and his * 


the Arms of the Perſon forfeited, and if he be a Cadet of a Family, he ſavs openty. tha 
the tearing of theſe Aris ſhall be without Prejudice to the Noblemaf or Chief uheſe Arm 


theſe are. After which, he and his Brethren go to the Croſs, aud there he hangs u the Shield 


I . 


reverſed, turning the Baſe, or loweſt Point upwards ; which Decian. tract. crim. lib. 7. cap. 31. 
aſſerts to be uſed in Imitation of the old Fan of hanging Traitors by the Feet, 

Ir is debated amongit Lawiers, whether the Children of forfeited Traitors loſe thus the 
Arms of their Predecellors, and the ordinary Reſolution is, that either the Father who was 


7 


mitted : But if His Arms * formerly to his Family, then his Crimes do not debar 
ng them; for Crimes ſhould only infer. Puniſhment againft the Com- 

mitters, Lid. ant. Fabr. L. . tit. 29. G Tiraquel. de nobil. cap. 3 8. But they adviſe them to 

crave Reſtitution as the ſater Way. With us the Children of forfeited Parents do uſe their 


: : | ta oa J OT 0 Ts 
Nor only in Treaſon, but in other Crimes this is allowed, as in the Crime of Barratry, 


or perverting of Juſtice, Gigar, que. 2. num. 1, And in the Crime of ambitus, or unjuſt 


acquiring of an Office, Tiraquel. de nobil. cap. 6. and of Murder, Laur. Per. pag. 45. and in the 
Crime of Falſhood, where any Man does = aſſume other Mens Am Te ue? F. de falſe, 


or commits Falſhood otherwiſe, Rochenga, conſ. crim. 127. 


* 
» » 4 


a 4 rn us, only Treaſon forfeits Arms once given, except the Sentence provide other» 
Tur Zyon may judge with us if Arms be Iawfully aſſumed, but the Lyon cannot take 


way a Man's Arms upon Commiſſion of a Crime: But in Germany, the Heralds have Power 


to. take away Arms upon Commiſſion of Crimes, tho' the criminal Judge ſhould neglect his 


Office, Sextin. de regal. Lib. 1. cap. 5. num. 127. 


- 


Ix theſe Abatements the French differ from the Engliſh, both in the Form and Colour rf 

of their Abatements; for the Engliſh aſlign a Delf Teune to him who fevoketh a Challenge. 
Ax Ineſcutcheon reverſed Sanguin, for deflowring a Maid. FREIE ns... 
A Point dextre, for too much boaſting in martial Acts. 


A Point in Point Sanguin, due to a Coward, .  -- _. 
A Point champion Tenge, to him that killeth his Priſoner. 
Two Guſſets Sanguin, for Adultery... RK 


— 
. 


* * 


A Gore ſiniſter enne : for him that | fleeth 


To him who killed his Prifoner, the b 
To him who broke his Parole, they 


T o him who lied betwixt the Prince and his Subject, 


And E. 
is Arms, to be 
"Before 2." one.” 
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„ ee, MINK TEA Ae IE  Marſballing. 


- PILL now I have only treated of diſtin Coat- armours, and other Abatements; in the 
next my Method obliges me to conſider more Coat-armours joyned together, the gif: 
ting of which is called to marſhal. The French allow more Coats to be marſhalled, to the 
lumber of 32. and the Engliſh and Germans to the Number of 40. as Colomb. obſerves, cap. 
= 8. But I find not the Number expreſt by any Zugliſb Heralds in their own Books. In Seg- 
$ . land we exceed not ſix, only the Viſcount of Falkland (who was an Exgliſt Man) did bear 
CoA r-armours are marſhalled together, either to ſignify an Addition by Marriage, by E- 
ſtate, by Office, or by Dignity. . | 
TAI learnedeſt Antiquaries, and Lawlers(who call Quartering cumulatio armorum) do 
| obſerve, that the q uartering of Coats did proceed at firſt from the Vanity of Kings and Prin- 
| 55 ces, who added the Arms of the conquered or acquired Kingdoms to theſe which they bore 
Ji formerly, Bart. tract. de infign. num. 13. The firſt Inſtance whereof is given in the Arms of 
* Rp Caftile and Arragon, and they conclude, that when a Perſon leaves his Eſtate to another, up- 
on Condition that he ſhould bear the Diſponer's Name and Arms, he who is to ſucceed, 
is not by Condition obliged to lay aſide his own Name and Arms, but may quarter his own 


ſhalling his own and the Diſponer's Arms, may uſe what Order he pleaſes, by giving the firſt 
Quarter, either to his own, or to the Diſponer's, except the contrary be expreſt in the Inſtitu- 
tion, Theſſaur. deciſ. Pedemont. 270. upon which Condition Percy got the Eſtate of the Lucies 
| in England, Cambd. Brit. pag. 6306. . a ns alk 
VIV a Man joyns in the Arms of his Wife with his own in one Shield, he does it by 
dividing the Shield per Pale in two Parts. On the right Side the Man's, and on the left the 
Wie's are placed; and therefore this Form of Bearing is called inipaling, from the Pale that 
divides the Arms, and Baron and Femme from the different Arms that are born, Baron ſigni- 
fies a Man, and Femme is the only French Word for a Woman; ſo that Baron and Femme is 
2 mixt Expreſſion, and Man and Wife would do much better: For now neither French nor 
"ts T a Man marry an Heritrix, he himſelf impales only her Arms; but his Children pro. 


3 create of that Marriage, quarter them. The firft and fourth Quarters ſhould contain the Fa- 
Fo => .  ther's Arms, and the third and fourth the Mother's. Thus the Karl of Rothes bears two 
Cc0caats quarterly, firſt and fourth (ſome * laſt) Argent on a Bend Fzure, three Buckles Or, 
dy the Name of Leſh, his paternal Coat, ſecond and third Or, a Lion rampant Gulet, ſurmoun- 
ted of a Ribbon Sable, by the Name of &4bernethy; and yet ſometimes the paternal Coat is not 
me firſt, which falls out upon many Accounts: As for Inſtance, when the Heirs derive not 
only their Heritage, but their Title and Dignity from the Mother. And thus the Ear! of 
Mar bears two Coats quarterly, 1 and 4. Azure, a Bend betwixt ſix croſs Croſlets Fitchee Or, 
by the Name of Mar, 2 and 3. Argent, a Pale Sable, for his paternal Coat az Erskine, 
... $6MzrT1ME8 alſo thcre are four or more Coats marſhalled together upon this account, 
according to the Number of the Heritrixes whom the Bearer's Predeceſſors have married, 
and then all the Coats axe not twice born. | 5 
Sonxri us allo. (ſays Guilim,) he who marries an Heritrix may carry her Arms in 
1 - an Ineſcutcheon upon his own, becauſe the Husband pretends that his Heirs ſhall one Day 
Eo. inherit an Eſtate by her, it is therefore called an Herrchen of Pretence; but this Way of 
Bearing 13 not known abroad upon that Occaſiuo e. 
Wir us in Scotland, and in France it is alſo ordinary, where many Coats muſt be mar- 
malled, that the Bearer's own Arms are born in an Ineſcutcheon, as the Exgliſ and we term 
tt improperly; for an Ineſcutcheon is Fe perly that which is born within the Shield. But the 
French do better term it Sur- tout, a Shield over all, becauſe it covers ſome Piece of all the 
other Shields which are placed about it. Thus the Marquis of Doxglas beareth four Coats, 1. 
AAKsure, a Lion rampant Argent, crowned Or, for the Name of Macdoual. 2. Or, a Lion 
+ rampant Gulet, ſurmounted of a Ribband Bend-wiſe Sable, 2 5 Name of Abernethy. 3. 
. Aeure, three Pyles in Point Gulet, for the Name of Wiſbart; I call them rather Paſſion Nails, 


8 Dorn by the Jeſiites alſo; and an ordinary Bearing among ſuch as went to the holy War. 4. 
1 Or, a Feſſe checky Azure and Argent, ſurmounted of a Bend Sable, charged with three Bu- 
kies, above all his paternal Coat, which is Agent, a crowned Heart in the Point of Honour 

„ on a Chief Azure, three Mollets of the firſt, Imuft here take notice of an Error in ſome 
ES, Ft our Heralds, who call, a Shield above all, a Shield of Pretence ; for it is abſurd to ſay, that 
TK ot | RE TO CCC ˙AA 0 ͤ ( 
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Arms with theſe of the Diſponer, except the Diſponer do, in the Inſtitution, prohibit he 
bearing of any Arms beſide his own, Fachin. Lib. 2. concil. 6. num. 3. And the Heir in mar- 
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a Man carries his paternal Coat, as a Shield of Pretence, and therefore I ſay only above all. 
ef old: wat called a Felly Zaver, Fr 20Þ 
\ SOoMET1MEstheArnmis of one of the Heritrixes are born in a/vr-touter,or above all. Thus the 
Earlof Sutherland bears Huntley's four Coats, and above all Gules, three Mollets Or, for the Name 
of Sutherland. This our Heralds term erroneouſly; a Shield of Pretence alſo, for a Shield of 
Pretende is only born by him who marries the Heritrix, but not by the Heirs procreate of 
the Marriage, who ſhould quarter the Arms. Here there ſeemed a Neceſlity to place the Su- 
rherlandi in a ſur-tout, or above all, becauſe there were four Coats born by him, as a Son of 
the Earl of Huntley; but this is lately altered, and that of Sutherland is placed firſt and fourth; 
and the Coats of Huutley in the ſecond and third Place, I tind this Bearing nſed, where the 
Shield above all might have been in one of the Quarters. Thus the Earl of Hume bears quar- 
terly, 1 and 4. Vert, a Lion rampant Argent, by the Name of Hame, ſecond and third three Pa- 
| Banger pr the Name of Pepdie, above all Or, an Orle Arure, by the Name of Landals; but theſe 
oats might have been better marſhalled thus, firſt and fourth Pepdief, ſecond and third Landals; 
nd the Hume, Arms in a Sur- tout, or above all; or firſt and fourth Hume, ſecond Pepaies, and 
third Landals, either of which had been more proper. 
Wu the Arms which are quartered; are the Arms of private Families, we ſay not 
that he bears the Arms of that Family in general, but we blazon the particular Bearing; but 
when the Quarters are the Arms of great and well known Families, then it is good Heraldry 
to ſay in general, he bears the Arms of ſuch a Family in general, without blazoning them; 
as in blazoning the Earl of Sutherland s Arms; we fay, he bears the Arms of Zuntley, with- 
out blazoning the Particulars of Huntley's Coats. | J T6, 
T RnAx the Terms ot marſhalling may be known in Latin, I have blazoned the Earl of 
 Winton's Coat thus, in ſolo quadrifido e primo Setonins, nempe in aurò tres lung creſcen- 
tet ambiente tænia gemella ex liliis utrinque flor ente rubicunda, in ſecundo Buchania umboni ſus 
perinducitur Vintoniæ ceruleus infignitss cometa igneſcente tanta gemella florida aurta concepta: 
* Te the Shield above all had been an Eſcutcheon of Pretence, the Latin had ſaid; prætendi- 
tur cl CUT, | | | | | | eng | 11 > "BF _ 55 . 
1 * very ordinary in Scotland, not to quarter the Heritrixs Coat, but to take a Part 
of it into the Hasband's paternal Shield: And thus Hamilzon of Innerwick did take the Face 
checky, when he married Stuart Heritrix of Zancriej; and this ſeems very proper, when the + 
Husband is not tied to bear the Father in Law's Arms by Tailie or exprefs Paction. 
* SomeTIMEs the Husband did of old aſſume only the Wife's Arms who was an Heritrix; 
as Scot of Buccleugh the Arms of Murdiſton, and Napier the Arms of Lennox, and did not bear 
their own native Arms; ds | 1 anna. VVV 
Co Ar- armours are marſhalled ſometimes for Honour, and ſignify not Alliances, nor an 
Eſtate come by Heritrixes: But when Earls are created; they get honourable Additions, 
which are quartered or impaled with their paternal Coat. Of impaling I formerly gave an Ex- 
- ample in the Earl of Folderne/7s Coat. Co ll ao TEA oy LOFT ns DL TY 
As to Quartering we have many Inſtances: Thus the Marquis of Montroſe bears two Coats 
quarterly, firſt and fourth Agent, on a Chief Sable, three Eſcallops Or, by the Name of Graham 
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ſecond and third Argent, three Roſes as Montry/e. 


SoMETIMES the Coats of Augmentation are placed firſt and fourth, and ſometimes the 
| paternal Coat is firſt placed, as to which theſe Rules ſhould be obferyed; 1. If the Perſon 

whoſe Coat is to be augmented be a Perſon of an old Family, and its Reprefentative, he ought. 
to keep his own Coat firſt and fourth, as Montroſe doth : But a Cadet may place his Coat of 
Augmentation ſecond and third, becauſe his Honour is above his Birth. But if his Majeſty 
befiow any Part of his own Arms, even upon an ancient Family in their Coat of Augmenta- 


tion, then the Coat of Augmentation is to be firſt, P 
Sou when they are advanced to Dignities, if they be not obliged to quarter the Coat of 
ſome Heritrix, they do for a Difference take Creſt or Supporters of the Family out ot which 
they are deſcended, and quarter with their paternal Coat. As the Viſcount of King fn hears 
firſt and fourth the Arms of Seton, in the ſecond and third Argent, a winged Dragon Vert, 
_ vomiting Fire, which Dragon is the Creſt of his elder Brother the Earl of 7inrow; but 1 
_ . approve not this Way of marſhalting, and. I would rather | allow a ſecond Brother, or any 
Cadet, when nobilitated, to bear the Arms of the Houſe with a Difference, except he were 
_ obliged, by his marrying an Heritrix, to quarter her Arms, or had got foms Symbol of his 


Majeſty's Favour, to reward ſome great Service done him, © . 
Sons get Cognizances and Rewards of Honour from their Prince, not by Way af impal- 
Ing, or quartering, but in a Canton. Thus the Ear] of Anaudale got from King Janes VI. 
in a Canton, Argent, a Thiſtle Vert, crowned Or, and the Earl of Flgir got in a Canton, a 


Lion Fanpant GRe, armed &a7e LL 
" SoMETIMES alſo a Shield over all is given as a Reward of Honour. Thus the Earl of 
Stirling did bear two Coats quarterly, and over all, an Ineſcutcheon of #ova Scotia, becauſe 
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Wut n any Nobleman, at his Creation, takes or gets a new additional Symbol, as Ear! (a8 
ontroſe carries the Roſes, not as Graham, but as Earl) I think that theſe Coats, or Sym- 
bols, ſhould not be tranſmitted to their Cadets, but are incommunicable, as the Honours 
are, to ſignify which they were granted: And ſuch as are deſcended from the Dukes of 
£ 5 Lennox, may as well take the Symbol, which he bears as Admiral, as ſuch as are deſcended 
1313 | from the Earl of Montroſe, may take theſe Roſes, which he bears as Earl; and yet Cuſtom 
1 has prevailed againſt this Rule. = 4 oh 5 
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huts los 5 * UART ERL firit and laſt Azure, three Flowers-de-lis within a Border engrailed 
b - Or, by the Title of d Hubigny in France, ſecond and third Or, a Feſſe checky Azure 
and Argent within a Border Gu/es, charged with eight Buckles as the firft, by the Name of 
Stuart, on a Shield over all Argent, a Saltiet engrailed (ſome give it plain) betwixt four 
' Roſes Gulet, by the Name of Lennox. FT FEY 
Gra- Nlarduis II. Four Coats quarterly, 1. Azure, three Boars Heads couped Or, by the Name of Gordon. 2. 
HD Oy, three Lions Heads et̃aſed Gulet, lingued Azure, by the Name or Title of Badzenoch, 3. 
Or, three Creſcents within a double Treſſure counterflowred Gules, by the Name of Seton. 
4. Aaure, three Fraſes Argent, by the Name of Frazer. 555 


©  TglaMarquis III. Quarterly, vis, 1. Azure, a Lion rampant Argent, crowned Or, by the Name of Mac- 
C et Het > doug. 2. Or, a Lion rampant Gules, ſurmounted of a Ribbon (by ſome a Coſt) Sable, by 
the Name of Abernethy. 3. Argent, three Pyles conjoyning at the Point Gales, by the Name 
of Wiſhart. 4. Or, a Feſſe checky Azure and Argent, ſurmounted of a Bend Sable, charged 
with three Buckles of the fir ſt, by the Name of Sruart; over all his paternal Coat; being Ar- 
TY gent, a * Heart crowned Gules on a Chief Azure, three Stars of the firſt, by the Name 
= of Donglas, © EL EEG. SR : , 3 
cee Mar. IV. Two Coats quarterly, 1. Or, on a Chief Sable, three Eſcallops of the Field, by the Name 
„ ee Fre? 8 Roſes Gules, by the Title of Montraſe, third as the ſecond; the 
- fonrth' as the firſt. ons o | | 
gene kerl of V. Gave the Coats of Huntley, and over all that of Sutherland; but it is now changed thus; 
aa quarterly quartered 1. Cules, three Stars Or, by the Name of Sutherland, ſecond and third, 
the Arms of Huntley, viz. Gordon, Badzenoch, Seton, and Frazer (as may be ſeen before in 
1 Huntley's Atchievement) the laſt as the firſt. 15 * 
E Perl ot VI. Two Coats quarterly, 1. Argent, on a Bend Azure, three Buckles Oy, by the Name of. 
Robes: — Tefly, 2. Or, a Lion rampant Gulet, ſurmounted of a Ribbon Sable, by the Name of Aber- 
pac. 5 %% ¶; » , DWODW -W-. 888 
˖ dee, VII. Two Coats quarterly, firſt and laſt Azure, three Flowers-de- lis, Or, by the Name of 
„ Fe l Montgomery, ſecond and third, Gulet, three Annulets Or, ſtoned Azure, by the Name of Eg- 
M Ixxton, third as the ſecond, the fourth as the firſt, all within a Border Or, charged with a 
double Treſſure counterflowred Gules. JJ ͤ VT add rg pets, 
fiatairt or . VIII. Quarterly, 1. Azure, a Ship at Anchor, her Raes erected in Saltier, within a double 
e, Treſſure counterfiowred Or, by the Name of Spar, ſecond and third Or, a Lion rampant 
* Gales, by the Name of fourth F=are, a N Sail Or (by ſome Argen.) 
by the Title of Cathne/7, over all, dividing the Coats, a Croſs ingrailed Sable, by the Name 
rat oe IX. Quarterly, firſt and laſt Vert, a Lion rampant Argent, by the Name of Hume, ſecond 
and third Argent, three Papingoes Vert, becked and membred Gules, by the Name of Pep- 
die; over all, ona Shield Or, an Orle Azure, by the Name of Lande. "IG 


e, Earl of 


X. Two Coats quarterly, 1. Gulei, an imperial Crown within a double Treſſure coun- 
' terflowred Or, as à Coat of Augmentation for his good Service againſt the Earl of Goty. 2- 
| | Argent, a Pale Sable by the Name of Er/kine, third as the ſecond, the fourth as the jirſt. 
| Fam ra of NI. Two Coats quarterly, 1. Or, a Lion rampant Gulet, by the Name of Veem, or Macduff. 
Was. 2. Argent, a Lion rampant Sable, by the Name of Glen, third as the ſecond, fourth as the firit. 
XII. Two Coats quarterly, firſt and fourth Argent, a Lion rampant Azure, armed and lin- 
| web. gued Guler, as the old Arms of the Braces, when they were Earls of Carrick, ſecond and 
mird Or, a Saltier and Chief Gulez, by the Name of Bruce. 
Wurnr the Office has a known Coat, there it is impaled with the Coat af him to whom 
it belongs, and the Arms of the Office are placed upon the dexter Side of the Impaling. Thus 
the Archbiſhop of St. Andreu bears Azure, a St. Andrew's Croſs Argent, as the Coat ofthe 
See, conjoyned in Pale with his paternal Bearing, being Argent, a Felie Azure, betwixt two 
N - el Coollers in Chief, and a Mollet in Baſe Sable, by the Name of Sharp, When the Dif- 
ference aroſe for Precedency betwixt the Patriarch of Rome and Conſtantinople, the Roman 
Patriarch did, under Phocas the Emperor, aſſume the Keys for their Arms, to ſhew 3 
P . A 33 ey 
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they were St. Peter's Succeſſors, anno 800. or thereby, Hopping. pag. 233. No f ops marſhak -. 
led, or joyned his own. Arms to thoſe of the Church which he governed, till the ear.1045 
at which Time Damaſu7 II. being a German bronght in from Germany (where Arms were 
much honoured) this Cuſtom to the Church, and to Ttaly, and from him it deſcended to 
the inferior Clergy. Sometimes the Italian Churchmen, inſtead of impaling, marſhal their -. 
Bearing per Feile, giving the Coat of the See above, and their own below : Likewiſe ſome 
of them eie the Coat of their Patron above, and that of the See impaled with their own 
ig underneat 11 8 1 2 „ Ws TH 8 3 5 IE . 5 87 48 Fo 
Tux Reaſon why Biſhops and other Officers have their own Coats" impaled with thoſe 
of their Office, is becauſe they are in Law, in place of Husbands to their Office; and 
therefore the Canon Law calls a: Biſhop, or other, benefic'd Perſon, maritus ecclefie ; but 
if ſo, it may be askt, wh the Biſhops proper Coat Is not ETD on the right Side, 
s the Husband's is, when his Wite's Coat is impaled with his own. To which the proper 
Anſwer is, that the Churches Arms take Place as the more noble, and the Biſhop is Hus- 
by? figurative Speech only, fm... 
Tx Garter of England, who is the principal King at Arms, bears the Arms pertaming to 
the Office, which is Argent, a Croſs Gulesr, on a Chief Azure, a Crown environed with a 
Garter, buckled and now'd betwixt a Lion paſſant guardant, and a Flower-de-luceimpaled.- 
wich his own c Tae rPns 7 Pr RR OP RN TR Bn.» 
= Sr = Charles Areskine Lyon King of Arms, gives the Coat of the Office, being Argent, a 
Lion ſejant full-fac'd Gules, holding in his dexter Paw a Thiſtle flipped Vert, and in the 
W finiſter an Eſcutcheon of the ſecond, on a Chief Azure, a St. Andrew's Croſs as the firſt, 

WJ likewiſe impaled with that belonging to himſelf, as the ſecond Brother of the Earl of Kelly, 
Bur ſometimes the Office has no known Shield, but another Symbol which is placed 
without the Shield: Thus the Admiral carries an Anchor, the Chancellor a Purſe, the Trea- - 
oy "A white Rod, the Lord Chamberlain a Key, the Conſtable two Swords, and the Mari- 
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A Atchievements in general, „ 5 
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A N Atchievement is the whole Arms adorned with their exterior Parts and Ornaments; 
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| or ſuch relative Particles; as oft as 
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Man, which is his Head; and t 
naments of their Coat- armour s. 
Ir was of old called galed, fro 
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and the Italian Elmo. 
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Wàũ o ſhould bear Helmets, and in what Manner they ſhould be born, is much contro- 
rerted, and whole Nr than private Authors, do Pers diſagree amongſt them- 


doſe one, becanſe the open Helmet is given to, and is only fit 
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ee Knight an Helmet ſtanding direct forward, with à Baver open without Guards. 
Io all Perſons above the Dignity of a Knight, and below that of a Duke, a Side-helmet | 


wy betwixt the Bearers, from the Metal of which the Helmets is made ; whereas the French al- | 
low only the Knights an Helmet adorned with Silver; to Counts, and all above them, they 


at ies 60 25 II KAY ” FILE OO! 
tam; and yet this Rule is not without all 1772 PIs - Al 
tom. 1. pag. 91. obſerve,that in Spain and Italy, ſome great Families bear no Helmets upon 

their Coat-armours, and others bear their Helmets cloſe, and give an Inftance in the Dukes 


twixt open and cloſe Helmets. 


* 
3 


he ſhould not look about to view other Mens Actions. 


| feneftras diſtinflas clathris ſeu cancelliu. 


| f To Kings and Emperors a direct Helmet, altogether open. 


do; for Knights are in more Danger, and have lefs need to command: And ſeeing all Na- 


ornamentum quod in fronte eft, plus pre ſe fert, quam illud quod a latere eft, nam oculum ha- 
bet ubique, imneus, lib. 6. 5 «oe e e e F Dh 92810 3 


reliqui dero ferreis, Ovid. 


. diſtinguiſh themſelves from thoſe, Gentlemen did aſſume Helmets: And by the 200 Article of 
the Statutes of Or/eance, all who were not Gentlemen by Birth were diſcharged to bear 
J Ä 36 
- Hermers being a Part of the Soldiers Arms, it is only uſed by Swordmen or Gentlemen, 
Biſhops uſe Mitres, Cardinals an Hat; and therefore  QO/eau, cap. 5. remarks juſtly, that 
- Gowntmen ſhonld not bꝛar an Helmet, but a corner d Cap; and my Reaſon allows rather his 


O neat and clear; and therefore they did cover them with Lining, or 
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tion, for Hopping. cap. 9. and Aldrovand, 


of Brunſwick; but generally all Nations uſe Helmets in their Heraldry, and diſtinguiſm be- 


 Becavss, the Exgliſh and French. do differ ſo much in their Rules, here I reſolve to give 
an Account of both their Principles, and to begin with the Exgliſe. 
Tur ier A Gentleman to bear a Side-ſtanding Helmet with the Baver cloſe, M 


Roman Cuſtom, as appears by Fuvenal, 
s fatua meditatur prælia lien. 


— * - 
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with an open-fac'd Guard-viſure. VVV : 
To Dukes, and all above them, an Helmet which is full forward, open-fac'd, with Guard- 


*. 


. Tas French give to a Gentleman, a Side-ſtanding Helmet, very little open, to ſlew that . 


To a Knight they allow a Side-ftanding Helmet, with five Bars in his Guard-viſure, 


To a Baron they allow to carry his Hel 


: 


n met half fide-wiſe, half in Front, en tiers, as the 
French call it, with ſeven, Grils or Bars. FE 


L o Counts,. Vidames, and Viſcounts, a dire& ftanding Helmet, with nine Bars. 


- * 


o Marquiſſes a direct ſtanding Helmet, with eleven Bars. 


4 


* * 


Tuo Scorland agrees with England in the bearing of their Helmets, yet I muſt confeſs, ; 
that both by the Conſent of all other Nations, and in Reaſon alſo, it were fitter to give 
Kings Helmets fully open without Guard-viſures * the French do) than to Knights, as we 


tions agree that a direct Standing is more noble than a ſide-wiſe Standing, I fee not why 
the Helmet of a 7 75 ſhould ſtand direct, and a Duke's only fide-wiſe. Sculptura, five | 
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Turn; is likewiſe this Difference betwixt them, that he Zigliſb make no Difference 


allow Helmets adorned with Gold, and to Kings all the Helmet damaſquined: But Limneus, 


lib. 6. cap. 6. ſays thus, altera eff differentia, quod duces uti poſſunt aureis, comites argentets, 
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©. Scuta ſed E galeæ gemmis radientur Sauro. 
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Timbre is ordinarily uſed amongſt the French and Italians, for an Helmet, and was fre- 
xently uſed by the Engliſh of old. It is a general Word which comprehends all Sorts of 
rnaments of the Head, and comes from le forme d' un timbre de cloche, the Shape of a Bell 
which it reſembles ſomewhat. And as  Oſeau obſerves, des ordres des gentils hommes, 
cap. 5. Gentlemen did not adorn their Atchievements with Helmets, till they found that the 
Burgeſſes of Paris did, by Warrant from Charles V. bear Coat-armours; whereupon, to 
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Judgment than our Cuſtom, which is contrary, _ _ - 
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old, Knights, and ſuch as did wear Helmets, took oreat Pains to keep them very 
Ruff doubled 

with Silk, which ſerved alſo to diftinguiſh them in the Battle: And when they wy ts 
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Battle, theſe Cover 
their Caſq ues. intheit Atchievement or Arms, And theſe we call Manelings in Engliſh, which 


hang down, cut now with Art and Curioſity, The French call them Lambrequins, from the 
Latin lamberare (it may be) which, as Hellus obſerves, fienifies to cut or tear, becauſe theſe 
were torn the Germans Helm. decken, and Helmsier, the Latines faſtie, ſeu laciniæ utringue 
dependenter,.& Paul. Joy. olim be nihil aliud quam galearum tegmina, Cruj; pag. 4717, And that 
their Inſtitution was very old, appears from Died. Sicul. lib. 5. cap. zo. And that ſuch were 


uſed by Knights, appears from all the old Seals, Mengſt. cap. 8. 


Sowt TIMES Skins of Beaſts, as Lions, Bears, Sc. were thus born, to make the Bearer 


more terrible, and that gave Occaſion to the doubling our Mantiings with Furs. 


I Scotland, all the Mantlings of Noblemen are Gale, doubled with Ermine, becauſe the 


Robes of our Earls and above, are Scarlet doubled with Ermines ; and therefore oftentimes 


in blazoning we only ſay, with Crown, Helmet, and Mantling befitting his Degree, without 
expreſſing the Colours: But ſince Mantlings repreſent only the Coverts of Helmets, and 


muſt be repreſented all torn, I ſee no Reaſon why they ſhould, with us, repreſent the Robes 

of our Noblemen. And of old with us, our Mantlings were of the Celour of the Coats, lined 

or doubled with the Metals, which was more proper than that we now uſe, 
SOMETIMESthe Atchievement ſtands within a Pavilion, as that of the Emperor and King 


of France. This Petra Sancta calls tentorium, and is, as he obſerves, competent only to Princes, 
tho? all uſe them not. But I admire why the Kings of England did not affume as well the 
Pavilion as Arms of France, ſeeing that is one of the ſpecial Honours of that Kingdom, But 
yet Subjects uſe Mantlings in Form of a Pavilion, as is to be ſeen in the Atchievement of 
Belchier of Gilsborough, repreſented by Gnilims, pag. 409. And theſe Pet. Sant. calls chlamys, 
umbella, or palliolum, pag. 642. where he alſo informs us, that the General of the Pope's 
Armies carries, ratione' officit, his Arms within a Pavilion or Tent. . 


CATERER DEEDS 
i CCH A P. XXVII. 
es Of  Wreatht. 


\ BOVE the Helmet immediately did ſtand the Wreath, which the French call Burlet 
and in our ancient Scots Heraldry it was called the Roll or Ro, becauſe of its Shape. 


Sometimes the Engliſh, and we, in Imitation of them, do term it a Tor/e, a torquendo. It was 
a Cord of their Miſtriſs's Colours, as Favin relates, pag. I. cap. 3. fol. 24. and did hang and 
dangle to the very Cruppers of their Horſes, the Extremities being taſsled and enriched. 
The Uſe of it was to faſten their Mantlings to their Helmet. Now theſe Wreaths ſhould 
be of the Colours of the Field and Charge; and the Rule is, that the firſt ſhould be that of 


the Field, and then that of the immediate Charge, and after that the next. mediate, and ſo 


forth if there be more Charges than one; yet ſome old Wreathes with us differ from theſe, 


and poſſibly theſe have been at firſt Miſtriſſes Colours. "ES = 
: 'T'xo' the Earl Marifſhal bears Argent, on a Chief Or, three Pales Gulet, yet his Wreath 
is Or, and Gules, whereas it ſhould have been Argent, Or, and Gules. The Earl of Nith/+ 


dale, Argent, a double Eagle Sable, membred Gules, yet his Wreath Argent and Sable; yet 
this may be aſcribed as an Error of the Painter, but it ſhould be reformed, When more 
Coats are quartered, the Colours of the paternal Coat are only to be twiſted in the 


Wreath, and this Rule is obſerved in all our Atchie vements, two or three excepted, which may 
be reformed without naming the Bearers. $a 


Ix the Field be charged with a Fur and Colour, then ſome make the Wreath to be of that 


ſame Fur and Colour. Thus the Earl of Lomdon bears Gyrony of eight Pieces Ermine and 


Gules, and his Wreath is Ermine and Gules ; but I think that the Wreath ſhould never con- 


| fit of any Fur, for Fur is not fit to be twiſted in a Wreath, nor to bind the Helmet, which 
was the Uſe of a Wreath, nor did-I ever ſee any ſuch Wreath in approven Authors, and 

we ſay conſtantly, on a Mreath of his Colours, but never of his Furs; ſo that theſe who carry 
only Furs in their Shield, ſhould carry a Wreath of theſe Colours; as if Ermize, then White 


„ 


Coverings being very much cut and torn, they did thereafter paint them with, /, 


* - 
+ "= 
n yy _ 
- * Wi. 
© - — 
2 
. * 


1 N 1 
+5 2 


W 


— 
4 


— . 8 * — ” — = 
” : $8 8 ny * 3 F 8 * . BOG »ä„ä 


een eee 


ey 


be * 5 - 
TE * SECT” 1 2 2 
"_ NET =.” = ti. 9 
9 * 


- * 
: 
* - \ 8 
5 
2 * 


5 * 14 * 
. is Rr” ER 
* ” FO TIT 
* * ; wk 4 
: : z ' 
3 NF 
Y — 
[4 
6 
; ; J 
$ 1 9 * h 9 Ng Iz * | £ A . 
8 1 « + EX $7 8 
* ; „ ee LA 1 , 8 6 f 5 » x IM ©. 4 - ? 
x 5 „ — $ - Ws of by . . — 4 * * * by * — . 
: * 1 x . l jt g 1 - Wee Lo ts . e bw ; | * 4 * - i *. > n 
* . 34 f IG > 1 gh , 3 ; - g 
* * o \ 4 = » þ 4 * * * f q * - 
* » ; 0 £5» : , % » F * * 7 af * 0 f 7 5 I ; 8 99 8 . * 1 p 
7 « | . * - a ow 4 De. " . 3 4 . v N . ; F at PR tk Oy * * 1 
* 4, * - « - - ws wa 5 I* * * 1 \ * L 
* * | Y ; v - 7 7 | 5 91 | 
3 0 ; | 8 , a f 7 * 1 : 0 
v. 1 4 þ 4 1 +7 N 7 * — i 3 ; 
1 ; . Wh . E a 


Z 1 - 
: 0 
_ k 4 E e 
d - 


} 
# '4 
\ 8 8 n 
: —— — — 
— K 
* ; 0 
* 
«4 
2 5 3 . . 
9 . , 
* * 4 1 * 
1 y 9 1 * 4 
” Ll 5 
2 4 ** - * * 1 
A 3 


* 


0 


* 
1 
v 
Wenn 


4 * 4 - 4 4 + ; ps. - 
e 1 : F , SM... ? ' * . ** - . Va * % x 
; I * F | : f « - 
| n 8 1 8 8 5 . A Oe * 1 f 
— _ * : I : . 
146 TOI n 2 7 F ' * — — 4 5 ; ; « 
Fo # " 4 8 * * 5 0 w L — M 8 . — I" 
= * * * * . © MR om 
. 5 » e — 
4 * x f 1 4 1 * 
1 as G * 1 * 8 * a 6 
: +. up . f ' f „ e a 4 | 0 : 
» % * * * * . 8 WET A c - _ - 4 
fog * 4 5 1 jos mY 0 * 1 1 7 x * , 
$8, „ 4 4 +, * 44; 8 * 2s 4 . " * x Wy * 
— — W * — — N 83 
a 8 * Wo.” s "of" * k 4 No 0 2 Ne, y j ; * 1 
0 1 wax . . IE o * A . 5. W 
Th wm . tad — 


— 


* INT > SAP OM 
7 * K 245 8 
5 4 
* 


; oF . * # + * Fi. : - y * " "0 
1 7 1 * g 7 k * - * ; 
* > 8 W. 
1 K K 4 : * 3 ) ; * 
1 * 4 \ + 7.x; His & . 1 4 * « 5 © N % 
: * 7 1 = a Fa 1 f : 0 * 1 V F 3 4 þ 2 4 6 , * * * * - ** a * , | 28 7 a , 
„ 4 8 . 0 : * £8; 4 * 9 # F . 3 4 25 K $ 2 4 o " , « * * oy 1 : Ks 
” P , : . 8... N g 1 : F s } 4 „ © £ + 
L } 8 . 1 * * - ' f \ * 
P : ** * _ 1 2 4 . 0 
0 4 a i * . a * * 4 
5 2 F 5 * 2 * j 05 5 - W a. - ; 7 5 . | . 5 3 * c — . 
' - * ” : g 5 % ** N 7 x 4 
3 3 + 4 . 6 F 
\ 4 f N 5 5 . ; : 
* FR 6 . | g 5 4 ; , 1 1 
” I # : f — N ih * 
* b ! ö 
a N ” ; WP. « — 1 R S 
[5 * " » 2 * fe 1 2 * 2 * 
. . . . ** 4 i 4 | 
* * 9 . * 4 # 5 , 4 . N ? - * 1 
e! Fe. . 
1 Py we 2 + " 5," * 
* 


* \ 


SHE Ancients did wear the Shapes of ſeveral Creatures, or ſome ſuch Things above 
their Helmets, called crſta, to make them appear terrible, Virg. £29. v. 2m 
„ Terribilem crifti: galeam, flamma/que vomentem. 
JJ %% ð d . A 
Sed cum centuriones guleus haberent ferreas, tranſverſir tamen & argentat is eriſtir, quo faci. 
lius agnoſcerentur a ſuis, Veget. Lib. 2. cap. 16 „ EE 04” Beg 
Or to adorn their Helmet, Kat. Lil. 2. | 
e Interdum criftas hiloris Jattare comantei. 3 


1 7 Weid are Juris gentium, in Uſe amongſt, and approven by al Nations: is clear 
| from Lim. Lib. cap. 6. num. 14. And now, all ſuch as are allowed to wear Helmets, are allow= 


ed to adorn them with Creſts, and for Creſts Men chooſe what they fancy, only it is not 
proper to chooſe ſuch Things as could not ſtand, or be carried by Warriours upon their 
ale, ſuch as Balances, or ſuch other Things, which cannot either ftand fixt, or wave with 


* 


Beauty. 


Tur French call the Creſt Cimier, becauſe it ſtands upon the Top of the Shield, /ur Les 


de Peſcu; but the old and proper Term uſed in Scotland for a Creſt, was a Badge, becauſe 


our Noblemen in riding Parliaments, and at other Solemnities, do bear their Creſt wrought 


out in a Plate of Gold, or Silver, upon their Lackies Coats, which are of Velvet: And now 
the Creſt is uſed npon all Seals and Plates, and therefore, it is neceſſary for Noblemen a- 


mongſt us, to carry different Creſts from the chief Family, out of which they are deſcend- 


ed. 8 „ | : | N . 1 . | 5 ; 
Ir is ordinary to bear & a Creft, à Part of what is born in the Charge. Thus the Creſt 
of Scotland is a Lion, the Creſt of England is a Leopard, the Creft of France a double Flower- 
de-luce. And wich us, the Earl of Dumfermling carries a Creſcent, and the Earl of Lothion a 
Sun in his Glory, Sometimes alſo, the Creſt is a Part of the Supporters: Thus the Earl of 
Linlithgow Carries for his Creſt, a Demi-ſavage proper, holding a Batton in Hand dexter, and 


his Supporters are two Savages with Battons. *' - 


TRE Earl of J/eemscarries for his Creſt, a Swan proper, and his Supporters are two Swans: 


SomMETiMEs alſo the Creſt is beſtowed by the Prince, as a Reward of Service done to 
the Crown; and the royal Creſt cannot be born, without a ſpecial Warrant. And thus the 


; Earl of Lawderdale bears the Creſt of Scotland for his Creſt, having a'Flower-de-luce in place 


of-the Sceptre, Eh. VVV OM pare» PRO ver 
SOMETIMES it is relative to Alliances. And thus the Earl of Kinghorn bears for his 


Creſt, a Lady tothe Waiſt, holding in her right Hand a royal Thiſtle, and incloſed within a 
Circle of Lawrels, in memory of the Honour that Family had in marrying King Robert II's 


Daughter. Sometimes it repreſents ſome valiant Act done by the Bearer ; thus Macclellan of 


F 


Bomby did, and now the Lord Kirkcudbright does bear a naked Arm, ſupporting, on the Point 


of a Sword, a Moor Head, becauſe Bomby being forfeited his Son killed a Moor, who came 


in with ſome Saracenes to'infeſt Galloway, to the Killer of whom the King had promiſed 
the Forfeiture of Bomby, and thereupon he was reſtored to his Father's Land, as his Evidents 
et teſtify. Sometimes it reſpects the Title of the Bearer ; thus the Lord Roſs of Hawk-head 


n 


| bears for his Creſt, a Falcon's Head eraſed. © 


© SOMETIMES it relates to an Office, or Employment; thus the Lord John oun, being Wars 
den of the Marches, and very famous for repreſſing Robbery, took for his Creſt, a Spur with 


Wings. 


— 
/ 
1 
* 
1 
. 


+ SOMETIMES it is 4 rebus, that is to ſay, ſomething borrowed from the Name. Thus the 
Lord Cranſton has for his Creſt, a Cran ſleeping with her Head under her Wing. And ſome- 


times Creſts are taken by Noblemen, from the Name of the Country ; as the Earl of Suther- 


land takes a Cat for his Creſt, becauſe Sutherland is called cattu in Iriſh, and was - ſo called 
from the great Number of wild Cats, which were of old, and yet areto be found in that Shire. 
Sometimes Crefts are taken from ſome conſiderable Deliverance: Thus the Laird of Fnftru- 
ther gives two Hands graſping a Pole: ax, with the Word, periiſſem ai periiſſam, becauſe his 
Predeceſfor (as is commonly reported) did ſtrike oft the Head of the Laird of Barns with 
a Pole-ax, when he was coming to his Houſe with an Intention to kill him. - © 


Ix is lawful to change the Creſt; and Colomb, pag. 4. tells us, that it is lawrul . 


% 


* 


change their Arms, to retain a Part of the old Arms as a Creſt. Cadets alſo do, and may change 
their Creſis : Thus Dumfermling keeps not the Creſt of Vinton, nor Kelly the Creſt of Mar; 
but it is moſt propet for Cadets, when they take Creſts, to take a Member, or ſome ml 
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1 Hy Si rich i of O's Fw: TOR: was 7 ul Reals ik AY 2. 7 , 
1 for they rewarded the great Actions of their. Citizens and Warriours with different 
and ſuitable Crowns, which I haveſet down. ont of the? igenions Mr. Car artwright. "Con. 
rona muralis, this was due to him that Was firſt ſeen upon the Wall öf the Eüemy, 
- corona "caftrenſ;s tor him that made à Breath in the Wall of the Enemy; the firſt; 4 = 
embattled, or made with Battlement, being of Gold, the other of Towers : And the EY TORY +. 
had corona navalis, garniſhed with Fore-caitle for Service at Sea, made of Gold too. 
Then corona ovalis, of Myrtle, for Victory gotten with little Hazard, corana objidialis;. which 
was made of Grafs, for 110 chat preſerved an Army e - cor ond eivicu, for him art 
ved a Citizen from the Enemy, made of oaken Bou 3 97 corona. olivarit, of Gurs leaves 
for Victory in the olympick Games z and corona 10 f or young Men that were found in- 
duſtrious, and ſtudious in the Exerciſes of e : But I find, that amongſt theſe Rewards 
of Honour, that of Ivy, called corona hederaliz, _ only appropriated to the Poets. . 
Crowns were ſtill the infallible Mark of kingly Power; and thetefbre. Sueton in er 
za's Life, obſerves, parun alffuit, quin diadema ſumeret, & ſpeciom pri 


muß in regnum cos 


vertexet, which Expreftion I have ſet down, to ſhew, that the Roma 


=mperors were then. 


leſs than Kings in their Titles, though greater in their Toes 


* 


RF we 


As to the Crowns now born, they differ, not only Fay 72 to the Quality df fie beau. 


but according to the Nation wherein they are born: For 
this, though the Engliſp acknowledge that they ow their 


gland and France differ m 0 
ele to the French, - — 8 


I have here ſer down the different Shapes of the Engliſh Crowns - - 
Tur firſt whereof i is the Crown of the mpire of Germany; which. is but lite dine! 


from that of England, in the ſecond, which is imperial too, 
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Mound, and Croſs wanting; 
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Aux generally all the Kings of Chriſtendom carried theirs of that Shape (as POQſeay oh. 
er ves) till of late, that Dukes, Marquiſſes, Ic, were allowed to bear Crowns, which Allow. 
3 -- ance Had this Riſe. The Children of Kings were of old, in Fance, Kings, and fo carried the 
_ Crown; but thereafter they were forced to take Dntchies, and Earldoms for their Shares, yet 
CY. ow Till retained their Crowns, to declare their Extraction, whereupon other Dukes and Earls 
did think they might likewiſe aſſume the fame, being in the Tame Degree, Which obliged the 
Kings of France to diſtinguiſh'the Forms of theſe Crowns, as we now ſee, Jeu, cap. 5. des 

*  edgnexrier ; and from this alſo did proceed his calling all ſuch of the Nobility as bear Crowns, 
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are theſe exterior Ornaments, which are placed without the Shield at 
O its Side, and Were at firſt invented (as Pet. Sancta obſet ves) to repreſent the Armour- 
bearers of 125 but why then are they ordinarily two? and cherefors J rather believe, 
that their firff Origin and Uſe Was, from the Cuſtom which ever was, and is, of leading ſuch 
zs are inveſted with any gteat Honour, to the Prince who confers it. Thus when any Man 
is created a Due, Marquis, or Knight of St. Andreu, of the Garter, or any other Order, ei- 
+. - ther in Scotland or elſewhere, he 1 by, and led to the Prince, betwixt two of tile 
_ = © Quality, and do receives from him the — of that Honour, and in Remembrance of that 
Solemnity, his Arms are thereafter ſupported by any two Creatures which he chooles ; and 
therefore, in the received Opinion of all Heralds, only nobile majores, who have been ſo in- 
__._ veſted in theſe. Honours, are allowed to have Supporters: And albeit Chiefs of old Fami- 
lies have uſed Supporters with us, yet they ow theſe to Preſtription, and not to the original 
_ Inſtitution of Heraldry, as ſhall be obſerved. Others, as Mengſirler, think that when Knights 
Hung up their Shields to provoke all Paſſengers to the Combate, they placed their Pages, or 
Armour-bearer under the Diſguiſes of wild Men, L ions, Bears, Sc. to watch who offer- 
ect to touch them, and thereafter they uſed theſe F igures as Supporters. But beſide that 
tts Fancy ſeems as wild as the Supporters, it may be asked, why ſome Men uſe Fowls, or Fi- 
ſſhes? to which nothing can be anſwered, ſave that Beaſts being once allowed, each Man 
ehooſed thereaſter any living Creature he pleaſen. o 
Suk ps are oft-times ſupported either by living Creatures, and theſe are properly cal- 
led Supporters, or by Things inanimate; and theſe Arms are faid to be cotiſed, not from cofta, 
the Ribs, as Guilims alledges, but from cote the Side, an ordinary French Word; for elſe they 
would be pronounced coſtif d. The proper Word for Supporters in Scotland is Bearers, - 
© _ Colomb, and the French diſtinguiſh notbetwixt Supporters and Cotiſes; nor did I ever 
'___ — ſeeaShield cotiſed by Things inanimate, and believe theſe Cotiſes are miſtaken for the low- 
1 er Parts of the Mantlings: But the French diſlinguiſh entre les ſupports & les tenans, and call 
tbtheſe only Supporters which raiſe up the Shield ſomewhat, whereas theſe are Tenans, or Hol- 
. ders, which hold the Shield, but do not raiſe it; and ſuch are ordinarily Angels, Men or Wo- 
men, whereas Brutes, ſuch as Lions, Unicorns, Ge. are faid by them to be the proper Sup- 
porters. lacknowledge neither che one nor the other Diſtinction, following in this, CH/. pract. 
I. aum. 36. concluſ. 49. Hopp. cap. 9. f 4. and the other Civilians, who call all Things which 
ſupport Arms, /uffentacula. And albeit the Germans aſſert, that Supporters are only due to 
Perſons who are inveſted with the higheſt Juriſdiction, and to great Princes, and that Gui- 
lim thinks, that none under the Degree of a Knight Banneret, and that it is believed now, that 
none under Knight Baronets can have Supporters: Nor do ſome Lawiers allow theſe to any, 
Tave ſuch as have a particular Warrant om the Prince, Hhabendi delatores ſive ſuftentatores, 
Zippæus ad L. 12. C. de dignitate. Yet Chaſſaneus obſerves, that, non intereſt ſintne alicujus 
ordinit nobilis, vel minus, ſed-ſufficit ut in magna allqua dignitate ſint conſtituti, ſo that, according 
dc his Opinion, an heritable Sheriff, or an eminent Judge may take Supporters. And I crave - 
| Liberty to aſſert, that all our Chiefs of Families, and old Barons in Scotland, may uſe 2 
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Kings. of” France to diſtinguiſh the Forms of theſe Crowns, as we, now ſee, J Oſedu, cap. 5. des 
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UPPORTERS are theſe exterior Ornaments, which are placed without the Shield at 
> its Side, and were at firſt invented (as Pet. Sancta obſerves) to repreſent the Armour- 
bearers of Knights ; but why then are they ordinarily two? and therefore I rather believe, 
that their firff Origin [arid Uſe was, from the Cuſtom which ever was, and is, of leading ſuch 
as are in veſted with any great Honour, to the Prince who confers it. Thus when any Man 
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15 created a Duke, Marqͥ uis, or Knight of St. Andreu, of the Garter, or any other Order, ei- 
ther in Scotland. or elſewhere, he is ſupported by, and led to the Prince, betwixt two of the 


therefore, in the received Opinion of 


Quality, and receives from him the Symbols of that Honour, and in Remembrance of that 
Solemnity, his Arms are thereafter 1 by any two Creatures which he chooſes; and 
I K all 


Heralds, only 206i/e; majores, who have been ſo in- 


veſted in theſe, Honours, are allowed to have 9 : And albeit Chiefs of old Fami- 


lies have uſed Supporters with us, yet they ow t 


eſe to Preſtription, and not to the original 


Inſtitution of Heraldry, as ſhall be obſeryed. Others, as Mengſirier, think that when Knights 
hung up their Shields to provoke all Paſſengers to the Combate, they placed their Pages, or 


Armour- bearer under the Diſguiſes of wild Men, L ions, Bears, Sc. to watch who offer - 


ed to touch them, and thereafter they uſed theſe Figures as Supporters. But beſide that 


this Fancy ſeems as wild as the Supporters, it may be asked, why ſome Men uſe Fowls, or Fi- 


tes? to which nothing can be anſwered, ſave that Beaſts being once allowed, each Man 
chooſed thereafter any living Creature he pleaſed. . . £554 OT 


SIE Los are oft-times ſupported either by living Creatures, and theſe are properly cal- 


6 led Supporters, or by Things inanimate; and theſe Arms are ſaid to be cotiſed, not from cofa, 
the Ribs, as &uilims alledges, but from cote the Side, an ordinary French Word; for elſe they 


would be pronounced coſtif dd. The proper Word for Supporters in Scotland is Bearers. 


Colomb. and the French diſtinguiſh not betwixt Supporters and Cotiſes ; nor did I ever 


ſes a Shield cotiſed by Things inanimate, and Þ believe theſe Cotiſes are miſtaken for the low- 
er Parts of the Mantlings: But the French diſtinguiſh entre les ſupports & les tenans, and call 
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theſe only Supporters which raiſe up the Shield ſomewhat, whereas theſe are Tenans, or Ho- 


ders, which hold the Shield, bur do not raiſe it; and ſuch are ordinarily Angels, Men or Wo- 


men, whereas Brutes, ſuch as Lions, Unicorns, c. are faid by them to be the proper Sup- 
porters. acknowledge neither rhe one nor the other Diſtinction, following in this, Cha/; prad. 


1. aum. 36. conclu/. 49. Hopp. cap. 9. G 4. and the other Civilians, who call all Things which 


ſupport Arms, /uz/fentaculg. And albeit the Germans aſſert, that Supporters are only due to 


Perſons who are inveſted with the higheſt Juriſdiction, and to great Princes, and that Gui- 


lim thinks, that none under the Degree of a Knight Banneret, and that it is believed now, that 


none under knight Baronets can have Bup porters: Nor do ſome Lawiers allow theſe to any, 
fr 


ö Liberty to aſſert, that all our Chiefs of Families, and old Barons in Scotland, may uſe Supper: 


fave ſuch as hare Fa” tieular Warrant from the Prince, Hhabendi delatores five ſuftentatorth 
Zippæus ad L. 12. C. 8 Let Chaſſaneus obſerves, that, non interęſt ſintne aliciſul 
oratnit nobilis, vel minus, fed ſufficit ut in magna aliqua dignitate ſint conſtituti, ſo that, according 
to his Opinion, an heritable Sheriff, or an eminent Judge may take Supporters. And I crave 
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- times the royal Supporters are given to ſignify Np fins ſtance tlie 
| \ #356 Sod 45 G9 ; 
none can aſlume, nor can the Lyon beſtow the Supps fer. o. 09 5 
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. SOMETIMES alſo a Part of the rits* fr, 47 3 
the Lairds of Dundas did take the L tlie Earlof“, 1 . 
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: Beer and on the finiſter, by a Muſquetier proper. B 
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II is given asa Rule by the French | 1 
for their Supporters, but I ſee no g „ 


ters of the Prince, and fo ſhould not be uſed by any Subject withônt Per r 
Land, the Lords Borthwick and Fedburgh kayo bes had Angels 10 1 15 F 
were their old Supporters before they were Noblemen. 


though none have offered to e gave the firſt 
raldry, yet I conceive that the * repreſents th 
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land * ſome ee upon which: 7 een Hand 28 4 1550 of 
whoſe. ene W for pines. od Hi ndreds of. e ite Lubſe, a balamanger Ae 
proper 3 an Non of Strotan ves a Monitraus W 
44 d, which; was go him for his taki ing the Murdetet of 17850 June IJ. 1 
* . e of e. 110 e Ly they ſurround their Shields with a Cord ILY 
Colours, h:the 2 lat d, amour, the Lace of n ee ages 
tus in /e Pa 1 125 the 5D df Cha des. 11 7 þ a eneration to. Se, 
og py wn he 5 N 35. 1 LC nd Mur 5 Count 0 Srathern, 
9 e auno 128 4 with one Su 1 © viz. 4 Falcon ndin 
3 «Dich which with the Neck *. under * i and both Shield and Supe 
er are with un a Lotenge. 113 270001 * Nocte 2 „1 ; 42, 225% 
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vet concegled ſomewhat of their Genins and Inclination: 'This being catried by Knights 
Upon thei A being brditarily relative to thert, or explicatory of them, did give O- 
50 ion to e to accouft theſe as fit Ornaments o Armouries. The Engl; h call this a 
ord, the 2 75 a Deviſes the Tralianta Motto, the Scots a Ditton, the Latines F Pigraph, the 
rerians, o. | | 
Iris 2 "OT [OG W a Serell above the Kat ebene: but, in my Opin n if is 
keſate to the Oe it ſhould be Diced above, but if it relate to the Armour, it mould be plac- 
ed under Os Atchieyement, at ſo it may be near to the Armour to which it relates. 
Ker HAY Dirtons or Words telate ſometimes to the Bearing, is clear by many Inſtances: 
Thus the Fart of Glencairn bears, Argent, a Shake-fork Sable, and his Word is, Over Fork o. 
Ler; ſometimęs, aud moft ordinarily, to the Ciel, as the Earl of Ming horn has for his Creft, a 
Maid holding 4 Thiſtle Vert, in her Hand, within a Garland or Wreath Vert and Or, and 
His Motto ia, 1 te, Domine, ſperdui, for having. gained the Affection of King Robert II's s Daugh- 
tet, he was much eroſſed in bis Match, but having at laft married ber, he took that Creft, and 
E M tto relative to it. 
nx Earl of Galloway has far kis Creſt, a Pelicaii feeding her Joung Ones in a Neſt Or, 
d the Motto is, virgſcit vulnere birtu. 
And yet Burnet of Burnetland, who has for bis Creft a "Hand holding a pr uning Knife, 
ing 4 hollin Tree all proper, hath the ſame Motta? And having purſued Barnet of Lees 
re Lind/ay of the Mount then Lyon, to change his Motto, Lees did thereupon take tor 


25 


his Motto, $i; non fit qui poteft eſſe ſuns, alluding to the Occaſion. - 
© S$omMariMes it is relatiye to the Supporters; Thus the Supporters of Buccleagb were 
two Ladies in rich and antick Apparel Azure, their Locks over their Shoulders, and the Word 


; 220, Which was aſſumed by his Predeceſſors when he got his firſt Eſtate by marrying the 

leritrix of Mara Noun. Sometimes it relates to the Supporters and Compartment: Thus 

e Earl of Perth gives for his Supporters two Savages with Battons on their Shoulders, and 

under their Feet a Caltrop with this Motto, Gang wdrily. 

"SOMETIMES it is relative to the Difference or Mark of Cadlency: Thus the Earl of Lech, 
a Brother of the Earl of Mar, gave for his Word, Decori decus addit avito. 

"SOMETIMES the Word is relative to ſome conſiderable Action, and to neither Arms, 
Creſt, nor Supporters: And thus the Ear] of Stirling Javits planted nova , the Word he 
7980 was, pen mare, per terra. 5 | 

SOMETIMES they are but a mere e alluding to the Name. 

. ur r ius to the Bearer's Office, as Forrg/ferts. Motto is, Blow, b P's Hts" The 
Tord Toby gs Warden of the Marches, Light Thieves all, i. e. light from your Horſes 
-and rende ws ſelves. Sometimes they ſerve to remember a F amily to beware of a Mif- 
fortune; 8 the Lord Maxwel 8 orfeited, and thereafter reſtored, took for his Motto, 


s the "Hor they che Bearer 8 K Orpi more than the Arms d do : s Thus the Macpber- 
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TOT unlike theſe Motto's are our Slughorns, which are called cri- deguerre in France. 
The Uſe ot them is either to ſerve as a Watchword to all of one Family, or are the 

Name of the Place at which s Family hould meet in Time of War, And thus the Macken- 
2ler have, for their Slughorn, Tulloch Aird, which is the Place at which this Clan does meet. 
And the Name of Hume have for their Slughorn (or Slogan, as our ſouthern Shires term it) 
Hue a Hume; for it is moſt . 4 to haye eicher the Name of the Family who do 
meet, or the Name of the Place at which they do meet, And this Word or Cry was pro- 
claimed every where, by a Perſon who carried a Croſs of Wood burning, or a fiery Croſs, as 
we call it, by which, and 2 Gu Cry of War, or Slogan, all the Cadets of the Family were ad- 
yertiſed to meet at the ordinary Place; for of old all of a Family did dwell in a Neighbour- 
hood, From which we may conclude, that theſe Words are the Marks of Greatneſs and 
of Antiquity nor were they of old allowed to any but to the Chicts of Clans, and to great 
Men who had many Followers, Vaſlals, and D ers, and in effect, they are uſeleſs to all 
others, Meneſtrier allows them only to ſuch as had Power of carrying a diſplayed Banner, and 
ſys, that they were taken from the Name of the Princes or great Men who did command. 

1 From the x Place where they. were to rendevouz. 3, Some uſed the Name of the 

| Family out of which they were deſcended, 4. The Name of the Saint they adored, 5, The 
Deſign they were about, 6, Some remarkable and happy Accident relating io the Family, and 
theſe Slughorius were not only uſed in publick Rendevouzes, but in private Combates, upon 
which Occafions the Heralds uſed to cry aloud the Slughorn ofthe Com 


| | nt, when he en- 
red the Liſts, and the Beholders uſed to cry it out cheerfully when h eee 
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' CHAP. xxx1V. 
ee Fa 


HO! we confound Devices and Motto's, yet they differ much; for a Device properly 
is a painted Metaphore, metaphors in fatto, as the Italian, call them, wherein one 
hing is repreſented by another to which it reſembles, The painted Reſemblance is called 
the Body of the Device, and the Words whereby theſe are explained, the Souls of the Device. 
And thus it eck that a Device comprehends ſomewhat like to both Creſt and Motto, and 
that ſome Authors are miſtaken who make Devices to be either ſuch as are all Soul, ſuch as 
2 pathetick Sentences uſed by ſome to expreſs their Inelinations, or thoſe that are all Body, 
ch as the ancient Hieroglyphicks, or ſuch as are compoſed of Soul and Body, which are 
indeet the trupDerien, d att a rt ee. 
So believe that Devices are as ancient as Antiſi henet, who gave Cephi/olode for his De- 
vice, Incenſe burning, with this Word, T92Aopmeve; ev@gaver, that is to ſay, | pleaſe while 1 con- 
ſume, But others think that Devices were no older than Paulus Jovias; and yet Petra Sanfla, 
lib, 9. ſymbol, heroic, aſſerts, that the Thiſtle taken by Achaius King of Scott, when he made 
his Alliance with e with the Word nemo me impune laceſſet, is the ancienteſt De- 
vice now npon Record, and all praiſe it as very regular and os But ſome think it ought 
to be /acefir, becauſe the preſent Time thews beſt the Nature of the Thing, yet laceſſet has 
more of Daring 1 nn, e ary 1 . 
Tu ordinary Rules in making Devices ( which 17 7 4 Ammnirata calls philo/ophia del cava- 
licre ) are theſe, as to the Body of the Device. 1. That l monſtrousbe uſed, for the 
eaſier it be underſtood, the better it is, 2. Things of different Natures ought not to be joyn- 
ed together, for elſe it were too eaſie to make Devices, and would alſo breed Confuſion, and 
for the ſame Reaſon too many Things mult not be repreſented, and more than four are ir- 
regular, and even two or three are Irregular, except they relate to one Detign. 3. No Parts 
of a Man's Body muſt be taken for a Device, becauſe, ſay they, that were to repreſent Man by 
Man; but I think this a Miſtake, for ſome one Part of a Man's Body may well, with {owe 
Poſture or Addition, repreſent the Inclination or Defign of a living Man, ſuch as an Hand 
with a Laurel, or an Heart in Flames, Cc. 4. Becauſe a Device ſhould be a nobſe and plca- 
fant Repreſentation, therefore Devils, vile Animals, or ruſtick and mean mechanick Inſtry- 
' 4 5 "+ % © % » © Þ ments, 


. 0 F 5 1 4 . 

* , gt; ' # , * ad Ty 
= 4 6 x 
, ky ; 5 7 
- any 4 op 5 7 >, ie * „ >s-, - „ , » 496d Dp» 
: ” 
* 
, * 
. LS a 3 5 . — 
N N Mb ii ; 1 „ 1 
« . 


N * 1 4 1 "Is " 2 D U 7 + » , * a 1 * 99 y ASS 4 ABS 5 reh * 
* . * bY "we * . * . : rr p 5 CY * * r 1 9 FA. A ain W 

WW 0 . 4 Cen" WWW r 

' wo q 5 4 0 2 * a * pl 8 $ EO . 4 * * 1 F | xp * 4 83S . * Pa * 4 0 " \ \ \ % by 

8 * * * — 3 — Yo * $o 8 * & LA wo — Wh \ 4 * 1 3 ** . 8 . 1 2. * 5 Yd 2 1 0 Ry 1 At * 4 — 4 vs" y m 0 i | 4; > 2 N 8 , oo,” 

9 ” 74 a 9 5 * PLE * . 8 r 7 7 1 . L * . Ta 1 7 2 N. 0 * 3 7 
* _ : * 8 * * 3 * 1 5 N de * FY Py WAP a be Wi Br Hs Po A * FR | $24.3 ", * * *%; 1 N 
* 1 4 . & * * 4 d * by 4 * i o 
: 1 Ps * "Pp 
" 


1 ; ö - 
5 5 1 1 N ; 
» _ io Ly : 
* W won © MA 4 * 23 N Py S446.” 
4 ——— — 
E : þ Cc | E 1 E | 
8 : f * 9 \ K N 2 L « : , © 
H Fa : "#4 5 1 ab 
. 9 a & - *# * * . +. * i * * * * * 
5 * 
- 1 P $Y f N FF” PE 
| * — — 


a 


Tue Blazon of the Atchievement of the King of Scotland, and the Reaſons of that Bearing, 


2 


Gold: 3. The Words mult not 
mere engnata, 1 


—ͤ— 1 


TREE moſt high and mighty Monarch, Chorle: II. gives, as the Sovereign Atchievement 


- 4 * 


ingdom of Scotland, Or, a Lion rampant Gulet, armed and lingued 


of his ancient 


Asrure, within a double Treſſure flowred and counterflowred with Flowers - de- lis of the ſe- 
cond, encircled with the Order of Scorland, the ſame being compoſed of Rue and Thiftles, 


having the Image of St. Andreu, with his Croſs on his Bręaſt; above the Shield an Helmet 
anſwerable to his Majeſty's high Quality and JuriſdiQion, with a Mantle Or, doubled Ermine, 
adorned with an imperial Crown, beautified with Croſſes game, and Flowers-de-lis, ſurmoun- 
ted on the Top for his Majeſtys Creſt of a Lion ſejant, full-fac'd Gules, crowned Or, hold- 
ing in his dexter Paw a naked Sword proper, and in the finifter a Sceptre, both erected 


Pale: wiſe, ſupported by two Unicorns Argent, crowned with tmperial, and gorged with open 


Crowns, to the laſt Chains affixed, paſſing betwixt their fore Legs, and reflexed over their 
Backs Or, he on the dexter embracing and bearing up a Banner of Cloth of Gold, charged 
with the royal Arms of Scotland, and he on the me another Banner Axure, charged with 


a St. Andrew's Croſs Argent, both ſtanding on a Compartment placed underneath, from 


which iſſue two Thiſtles, one towards each Side of the Eſcutcheon, and for his Majefiy's 


royal Motto's, in a Scroll above all, In Defence, and under, in the Table of the Compartment, 


Nemo me impune laceſſet. 


Tus Hiftorians of our own and foreign Nations, aſſert, that Fergus took this Lion for his 
Arms when he did beat the Pi&s. - And thus Toppingius, cap. 6. pag. 3. S 3. tells us, that 


cum Picti is agros Scotorum capias primum ducerent, quibus haud minus cupide, quam firenue 
 obvian ivit Ferguſius, ſublatir Ignis, & rumpendo 3pſorum clauſtra, aſſump/itque leonem rubeum 


erectum, aurea facie deſcriptum, cauda tergum, ut fere mol ęſt, dum e ad pugnam incitat, ver- 
berantem, eoque generoſam iracundiam fienificantem. Vide etiam Beyerlink, tom. 4. theatr. vii. 


=” Ana, pag. 324, Pet. Gregor. de republ. lib. 6. cap. 16. Limneus de iur. publ. lib. 6, num. 


86. Memen. ord. equit. card. pag. 146. It is obſerved by Botiut, lib. 1. hift. cap. 7. & lib. 10. 


that the Crown with which the Lion born as a Creſt is crowned, is corong vallaris, tho' our 
Painters erown him with an imperial Crown; and certainly a corona vallaris agrees better 


with the breaking of the P/&s Barriers, for which this Creſt was at firſt aſſumed, 

Tu: double Treſſure, flowred and counterflowred, was beſtowed upon our Kings dy 
Ch rle-maigne, when he entred in a League with chains King of Scots, to ſhew that the 
French Lilies ſhould {till defend and guard the Scotiſþ Lion. The Word is Treſcheur in the 


French, which comes from Zreſouer or Treſſoir, a Treſſing; and I conceive that theſe Treſſet 


e 


were introduced in Heraldry upon Coat-armours, to repreſent the Silver and Gold Laces 
with which Coats are uſually adorned. Hopping. alſo in the Place my cited, tells us, 


that Chayle-maigne adorned our Crown (being then Emperor, as well as King of France ) with four 


Lilies and four Croſſes, as a Reward for, and an Encouragement to theScozs to continue in the 
a, hriſtian Faith, acceptis in coronæ circo quatuor liliis aureis, (cum ſalutifere CTHCIS: quatuor 
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 . aureis ſigni paulo eminentioribus, paribus intervallir diſcretic, ut inde Scotie gentis Chriſtians 

religionts, inviolat que fidei obſervatio omnibus digngſceretur. KY e re FS 
Ht royal Badges, and ordinary Symbols of the Kingdom of Scotland arm 

\& Thiſtle of Gold crownedy. . | onion ER TAE 4 

Tui white Crols, of St. Aadrere in a Bus Fleet. 15 

Tu Standard bearing the St. Andres Crofi, is a Badge derived to us from the Pitts; for 

this Croſs having appeared to Achaiu, King of the Scott, and Hungur King of the Pits, 

before a Battle with Athelſtane, and St. Audrem having promiſed to theſe Kings that they 

ſhould be always victor ious when that Sign appeared, the Pit / and their Kings did uſe it in 

their Banners, and they being extinguiſhed, the Scots aſſumed the Badge. But the Order 

of the Thiſtle was eredted by Achaius, and this I have ſet down to clear a Contradiction 

which ſome late Exgliſh Authors endeavour to faſten upon our Hiſtorians, Chaſſan. pag.. 

confid. 38. concluſ. 17. The Reaſon why the Croſs is white in a blue Field, is, becauſe this 

Croſs appeared as a Flaſh of Light ſhining in the azure Firmament. 8 21 : 

Tu Collar of the Order is compoſed of Thiſtles, interwoven and linked with Sprigs or 
Leaves of Rue all of Gold, having thereunto pendent on a blue Roundle, the Image of St. 
Andrew, his Veſture of Cloth of Gold, with the white Croſs of his Martyrdom on his Breaſt, 
and in a Circle invironing the Figure beautified with Pearls, this Epigraph written, nemo 
me impune laceſſet, though ſome think that it ſhould be, nemo me impune laceſſit, in the preſent. 
Time, as all other Motto's are; but albeit the preſent Time marks more the Nature of the 

Thing, yet the future is more menacing, and expreſſes more of Courage, and this Thiſtle is 
chooſed not for its Nature, but for its Aptneſs to expreſs this Effect of Courage. 

Tu E ordinary and common Enfign worn by the Knights of the Order, was a green Rib- 
band, whereat hung a Thiſtle of Gold crowned with an imperial Crown, within a Circle al- 

ſo of Gold, bearing the foreſaid Motto, nemo me Eon 4 REES ot 1 

LIX EW IS upon the Feaſt of St. Andre de Y, bel he 2h Day of November, when 
the Knights met ſolemnly in the Cathedral Church of the Town of St. Andreu for cele 
brating the Feaſt, they were, during the Solemnity, richly. apparelled, and wore their Parli- 

ament Robes, having tixed on their left Shoulders an Azure Roundle, on which was embroi- 
dered St. Andrew's Croſs Argent, inviroued in the Centre with a Crown beautified with 
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CHARLES Il. by the Grace of GOD, King of 


5 * 


PHE moſt High and mighty Monarch C 
Great Britain, France, and Ireland, Defender of the Faith, Sc. for his Majeſty's At- 
chievement and ſovereign Enſigns Armortal,hears theſe royal Coats quarterly quartered, viz. 
1. Or, a Lion rampant, within a double Treſſure counterflower-de-liſed Gu/es, armed and 
lingued Azure, as the royal Arms of Scotland, 2. Quartered firſt and laſt Azure, three 
Flowers-de-lis Or, as the royal Arms of France; Meond and third Gales, three Lions paſſant 
guardant in Pale Or, for the royal Enfigns of England. 3. Azure, an Iriſh Harp Or, ſtring- 
ed Argent, for the Enſign of his Majeſty's Kingdom of Ireland, fourth and laſt in all Points as 
the firſt, all within the Orders of St. Andrew, and of the Garter, Above the ſame an Helmet 
anſwcrable to his Majefty's Sovereign Juriſdiction, and thereon a Mantle of Cloth of Gold dou- 
bled Ermine, adorned with an imperial Crown, furmounted on the Top for his Majeſty's Creſt 
of a Lion ſejant, full-fac'd Gules, crowned Or, holding in his dexter Paw, a naked Sword, 
and in the ſiniſter aSceptre, both erected, ſupported on the dexter by an Unicorn Argent, 
crowned with an imperial, and gorged with an open Crown, to this a gold Chain affixed, paſ- 


hing betwixt his fore Legs, and reflexed over his Back ; and on the finifter, by a Lion ram- E 
ant, guardant Or, crowned alſo with an imperial Crown as the other, the firſt embracing and »* 
| — — up a Banner Azure, charged with a St. Andrew's Croſs Argent, and the laſt another 


Banner Argent, charged with a plain Croſs (called of St. George) Gulet, both ſtanding on a 
rich Compartment from the Middle whereof iſſue a Thiſtle and Roſe, as the two royal Bade- 


es of Scotland and England: And for his Majeſty's royal Motto's in an Eſcrol above all, In De- 2 4 | 


Fence, for Scotland, ar in the Table of the Compartment, Dien & mon droit, for England, 

France, and Ireland, + 6, : Re 
Tur royal Badge? are, a Thiſtle of Gold crowned, for Scotland. 

A Roſe Gules, for England. © 5 . 
A Flower-de- lis Or, tor France. | 

A x Harp Or, ſtringed Argent, for Ireland. n 6 = Et 

BSI DIS theſe, there are Badges 8 to the Kingdoms of Scotland and England, repre. 
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ſi anted on .the Banners in the royal Atchievement, ady 
1 bpy Land and Sea, bs. 1 e being Patton the 
Croſs of St. Andre Argent, for Scotland, St. Andrei being Patron thereof. 
e St. George (or plain Croſt) G ules, for England, St. George being Patron 
have I. for the Honour and Satisfaction of my Country, Interrupted fo far the Courſe 
of 1 1 * Kudie at ſpare Hours, nor was this Book only neceſſary for them, but for 
all euch 48 love this Science, fince the Theory of our Civilians was not hitherto N il. 
juminated by the Knowledge of Blazofling, nor the practical and common Knowledge o bla- 
ain rightly founded upon the Civil Lau and Law of Nations, our ordinary Practiciane 
| 10 5 Art, having been ſuch ss cited the Civil Law without. underſtanding it; and as it is 
1 | | mach\nobler to raiſe a Science, than to be raiſed by it, ſo having writ this Book an à Gentle- 
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and advanced in his M-jefty's Standards 
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Nations have aſſociated themſelves, either by Leagues or by Unions. 
Leagues, as Livius reports, were either entred into by two Nations, 


the one whereof was conquered by the other, in which the Conqueror 
At * 


made his own Terms, as when the Romans entred into a Contederac 


— EE with the Latines; or, when two Kingdoms or Commonwealth, foprmer- 
y Enemies, and equally ſupreme, aſſociated themſelves agſenſiue and 
enfrve; and ſuch was that League between the Romans and Hiero King of Sicily. A third 


„was that which was entred into by two Kingdoms or Commonwealths, who 
ad never at former Enmity, but joyned their Powers to reſiſt a foreign Enemy, or 
_repreſs appearing Differences at Home; an Example whereof our Hiſtories give us, between 
the Scots and Pit, upon the firſt Invaſion of the Romans. . But becauſe in theſe Aſſocia» 
tions, the Contracters were no longer bound than their Treaties laſted, or Opportunities 
of an advantagious Breach offered it ſelf, therefore many Kingdoms have thought fit not to 
league, but te unite themſelves, _ „„ eos, Te PRI: 0h 5 ne” 
5 Fur Word UNION is Latin, but from a Greek Root untu, which ſignifies to graft, 
by which the two Things that are united, are ſo mixt and confounded, that it is impoſſible, 
as Lawiers obſerve, to reftore the Things united to their former Condition and ſeparated 
States. In the Union of the Lirhuanians and Sarmatians, it is called an Inviſceration and 
 dacorporation. . mad N 19 7 | 


Ax ria vir r, amongſt the many Inſtances of Unions betwixt different Nations, gives none 


fo remarkable as theſe Two: The firſt was, that which was defired by the Carthaginiane 
betwixt the Crotomate and the Brutii, Liv. Lib. 24. The Second was, that by which the Ache. 
ant united all the Commonwealths of Greece into one, as Polybius obſerves in his ſecond 


Book. By the Judgment of which People, and of the wiſe Authors who relate their 
\TranſaQions, there are eight Things requiſite to complete an indiffoluble and exact Union. 


.1, An Unity in Religion. 
2. An Unity in Laws. 


0 — 


Hob bee not to mingle Pedantry with thoſe weightier Affairs of 
8 57 38 State, yet I muſt, for illuſtrating my ſubſequent Diſcourſe, obſerve, that 
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638 Sir GEORGE MackEenzits WORKS. Vol. II. 
5. In publick Offices. 2 


i , IE gent, | 

7. In Weights, Meaſures, and Numbers. — 
8. In the publick Name by which they aredefigned. pt 0-501 
Leer theſe are not obſerved, nor neceſſary in all Unions, tho? they be the Standa 

f : ; 2 & Standard of 

a perfect one; for many Nations have, ſince that Lime, bound themſelves together, by more 

or fewer of theſe, 'as the Intereſts. or Inclinations of the Uniters could allo. 
Aud ſhall leave theſe general Diſco urſes, to purſue a cloſer Deſign, and ſhaj 
firſt confider, what prepared theſe two Kingdoms to unite themſelves under the Monarchy 
of one King: After which, I ſhall ſpeak ſeparately of the three Unions, whereby ithas been 
endexvoured-to-bring-thetwo Kingdoms. of Srotland and Exg/and into one; the Firf where. 
of was, that Union which enſued, as the proper and natural Effect of King JAMES, Suc- 
ceſſion to the Crown of England. The Second was, that Union which was the Product of 
the Treaty 1604. And the Third ſhall be, that Union deſigned by our gracious Sovereign 
CHARLES II. wherein his Sacred Majeſty, in his deep Wiſdom, thought fit to unite 
ſo both the Kingdoms, as that they ſhould both bear one Name, be one Kingdom, and be re- 
Leys in one Parliament, and enjoy each others Privileges, without any Note or Mark 
rd Fi FF 6 ß 

73 not unknown to ſuch as are inwardly converſant in Hiſtory, that this Ile (which 
was unknown to all Hiſtorians till-Fulzus Cæſar's Time) was more torn by inward Diviſions, 
and Plurality of Monarchies, than it could have been by auy forreign Invaſions. This con- 
tributed more to'4gricola's Victory, who invaded it, than his own Numbers; for each City 
having its King, dum ſinguli pugnant, omnes vincuntur, as Tacitus did obſerve. And when 
upon the Ruin of the Roman Empire, who, were not able to gefend their Conqueſt, the 
Saxons were called in, as Stipendiaries, to aſſiſt the Britains in regaining their Liberty, they did 
moſt treacherouſly conquer thoſe whom they ſhould have ſerved ; and having driven the poor 
Britains to Wales, they divided England amongſt them in ſeven Kingdoms (or Heptarchy, as 
Hiſtorians have fince called it) which Plurality of Monarchies did firſt exhauſt their Na- 
tives by conſtant inteftine Wars, and at laft made Way for the Danes, who conquered them 


Sv LIL ET I EIS Ori gy 
» *Npx/did Plurality of Monarchies leſs diſquiet'Srotland; for albeit they never bowed to 
the Roman Empire, but maintained that Freedom which they bought with their Blood, in 
Exchange of all theſe Pleaſures and Delicacies with which Rome did ſoften the other King- 
_  doms of Britain, that they might the more eaſily conquer and maintain their Conqueſt over 
them; r the Scots being, with the Picks, called to aſſiſt, firſt tlie Britains againſt the Ro- 
mans, and there after the Saxons againſt the Danes, they got Northumberland, Cumberland, ind 
Weftmoreland, as a Salary, and enjoyed the ſame peaceably, till Ambition ( which like all other 
Flames, mounts up till it be gathered into one Point) raiſed thoſe Diviſions betwixt the 
Soor, and Pits, which never ended; till the Sci, firſt by Conqueſt, and then by Succeſſion, 
feſt themſelves of Nanmoreland, Cumberland, and all that the Ocean has cloſed up in this 
M fle' northward.” Mika, 10 e nie IP! — 5 | ® 7 . a „ ; 38 f Fo N 5 5 A | 
5 5 „Bor when the Morman,, under William the Conqueror, ſubdued England and the Daniſp Ky. 
Race, whilſt more than one conteſted who ſhould ſucceed Edward the Conteflor, then Cor. 


and did likewiſe bound that great Warriour's Conqueſt, tho? not his. Ambition. But kit Sut- 


ceſſors never thought themſelves ſecure in any Part of the Ifle, till all was. ſabdued; and 
therefore they aſlaulted the Scots and Melſb, and did, in aſhore Time, overcome that znclent 
Stock of the Britains, who were cantined to Vales, and incorporated them, after the Con- 
queſt, into England. And albeit Scotland ſecured their Liberties and Crown, yet both Nati 
ons, by many bloody Fights, waſted qne another, whilſt Exgland endeavoured to engroſs all 
and Scotland to defend their own. EI — —ð—W 0A rs he 
Tu is continued Series of bloody Miſeries, joyned with the Diviſions betwixe the Houſes 
of Lancaſter and Tork, may convince the World, bow. all theſe bloody Wars and Misfortunes 
were occafioned by the unnatural:Diviſion of this Ile into many Monarchies, it having (by 
its Contiguity in it 1elf, and its Separatiou. from the other Parts of the World) been created 
to be ſwayed by one Sceptre, to which the Unity of Religion, Language, and Habit, does 
very much contribute, in which when People agree, they will certainly grow up into 1 
Unjon at laſt, as we ſee in the ſeveral Provinces of France and Germann. 
I know that ſome of the Engliſh, who underſtand not ſo wellas the Generality of that Wor- 
thy Nation, do contend, that the Kings of England never Sande ſer ul] to ſubdue 
Scotland, or to unite it into one with their own Kingdom, either by Conqueſt or Marriage, 
"reſting fully ſatisfied to curb the Scots, ſo as to render them incapable to prejudge their De- 
ſigns of conquering France, which has always been the main Deſign of England, and from which 


they were oft diverted by Invaſions from Scotland: But with all Reſpect to that * 
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Nation, I am confident to aſſert, that the Kings of Exgland did, next to the maintaining 
their Crown, deſign nothing more than to unite England and Scotland, either by Alliance or 
Conqueſt, which may be clear by their own Hiſtorians. s. 
Tur they deſigned to ſubdue Scotland, appears firſt in the Reign of William the Con- 
queror, Who, as Hoveden reports, did inthe Year 1072. affault Scotland with a great Army 
and Navy, deſigning, as that Author ſays, to add Scotland to his Conqueſt ; but being met by 
Malcolm King of Scots, and a well ordered Army, Peace was concluded, one generous Ar- 
ticle whereof was, That the Engiiſb who had fled to Scotland, ſhould be reftored to their E- 
ſtates. - The ſame Author alſo tells us, that King Wiiliam II. Son to the Conqueror, entred 
Scotland upon the ſame Deſign, but, as. Villiam of Malmerbury relates, being deſerted by a 

great Part of his Army, and deſtitute of all Proviſions, he was forced to return, after a 

Pore goncluded e . d ĩ EEE wats bt." 
UnpER 40 there was no Hoſtility, he having married Maud the Good, who was 
Daughter to the King of Scors. Stephen, as Folydore relates, renewed the former Defign of 
ſubjugating Scotlaud: And having firſt bought his Peace from David King of Scots, as 

Baker confeſſes, yet thereafter he invaded Scotland; in which War, as the ſame Author 
faith, King David and his Son did wonderful Acts of Prowefs. LETS Rt A 

Henry II. came to Carliſie upon the ſame Account; but being knighted by his Uncle Da- 

vid King of Scots, he retired kindly, after he had confirmed Davids Right to Cumberland, 

Northumberland, and Weſtmoreland: But repenting of this, he invaded Northumberland, and 


by Ambuſcado intercepted William King of Scotland, whom he forced, by a tedious and long 
Impriſonment, to do him Homage tor Scotland ; tho? Neobrigenfis, and ſome Engliſh Hiſto- 


rians aſſert only, that he did him Homage indefinitely, which he might have done for Wor- 


thumberlaud, Cumberland, and Weſtmoreland; as the ſame Henry did Homage to Philip Kirg 


of France, for the Provinces he poſſeſt in Fraxce, But though he had done Homage for all 
Scoeotland, yet that Act was not valid in Law, ſeeing it was extorted from a Priſoner; againſt 
the Law of Nations; by which, and alſo by the us regni of Scotland, a King could not en- 
fave his Kingdom, no more than he could alienate it. | ed pag 


An this Thope the Engliſh will not debate, ſeeing Richard their King was, by ſach ano- 
cher Mistortune, forced to do Homage to the Emperor Henry for Zngland,'and to pay him 


xov Pounds Sterling for yearly Feu-duty, And John, Brother to Richard, condeſcended to do 
Homage to the King of France and Pope, and offered to hold England in capite of Murme- 
thus a. Saracene and. Infidel. But whatever Force that Submiſſion of William's had, yet the: e- 
after-it was reſcinded by Richard, when he went to the holy War, with whom King William 
ſent his gallant Brother Davis, wich an Army of four thouſand Men; and a conſiderable 
Sum of Money: At which Time Richard cauſed a ſolemn Charter to be formed and ſigned 
by himſelf, and all the Nobles of Exgland, remitting and renouncing the foreſaid Homage, 
_ . whereof are extant in Hovedeu and Matthery Paris, and in our Regiſters to this 
% 10 20 0 vv KITESS.-11 448. $41 
F erz Richards Death, David Prince of Wales having fled to Alexander King of 
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Scots 


for Refy ge, acq uainted him, that Henry III. of Eugland did call Alexander his Vaſſal. Where- 


upon, as Matthew Paris relates, he ſent a Challenge to Henry (others call it aCartel) avow- 
king, chat: it was a Lie, and that he was no Man's Vaſſal; and Armies being thereupon raiſ- 


ed, Whilſt both were ready to fight, a Peace was concluded by the Mediation of Richard 


| Brother to King Heury. 2134 e 40005 Wl RY Taky is OE Is Soo 2 0 v1 
u is obſervable, that Scotland is confeſſed, by Matt here Paris, to have brought an Hun- 
dred thauſand Foot, and à Tliouſand Horſe to the Field, all ready to die for the Honour of 
their Country, by which it may appear, that Scotland, tho? not then ſo populous as afterwards, 
Was ſtill a very confiderable Enemy. en 
v1 Edward], entred Scotland with an Army, which he gathered from all Places in his Domi- 
nions; and ſuch was his Defire to overcome it, that he took all his Nobles ſworn, never to 
Teturn till Scotland was conquered, and that it he died in the Expedition, they ſhould carr 
Ries Body about till the Oonqueſt was completed, as Samuel Daniel reports?" Let Edward 1. 
dying, the Scots did, in Edward IEs. Time, tho they were divided betwixt the Bruce and Ba- 
el, Fecovetr all that was formerly loſt. And alheit their King David was taken Priſdner by 
Eduard III and that that great Prince carried Victory ftill along with his Enſigns, in France, 
" 
id Wel Daniel's Opinion, a nobler Theatre than their Country, and:which Valſingbam is 


leaſed to admire to our great Advantage): ceaſed not to wreſtle generouſly for theif Liber- 


"ty, which their worth \Countrymen tranſmitted; to their Poſterity entire, and ofwhichtheir 
Offspring were in Poſſeſſion, :when'it: Fan GOD to joyn (theſe two Kingdoms by a more 
permanent Cement, than that of Blood. W n, ro 7 


aa 


L cannot leave this Point, till l take notice of an ignorant and malicious Error of Pier Hey- 


Hin, whoſ 3 of Scotland in his :Co/mography;pag. 289. affirms, that the Kings of Scotland 


were ſtill Vaſſals to the Crown of Exgland, which he endeavours to confirm by theſe Ar- 
N IYVVYYVYYY 2 . 


ain, and elſewhere; yet Scarland (by doing ſuch generous and brave Actions, as deſerved, 


mand 
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175 1. By the Homages, and other Services and Duties done by the Kings of the Scots, unto 


© thoſe of Exgland, Malcolm III. doing Homage unto Villiam the Conqueror, as Villiun 


* one of his Succeſſors, did to King Henry II. and that not only for three northern Counties, 
or the Earldom of Huntington (as is by ſome pretended ) but for the very Crown it ſelf; 


Henneth III. being alſo one of thoſe tit ulary, or vaſſal Kings, which rowed King Eggar o- 


* yer the Dee. WF 722 "7 e 
2. * By the interpoſing of King Edward I. and the Submiſſion of the Scots to that Inter- 

poſition, in determining the Controverſy of Succeſſion betwixt Bruce and Baliol; as in 

« like Caſe, Philip the Fair adjudged the Title of Artoit, which was holden of the Crown 


of France, and then in queſtion betwixt the Lady Maud, and her Nephew Robert; or as 


EKing Edward III. in the Right of the ſaid Crown of France, determined the Controver- 


* ſy betwixt John Earl of Montford and Charles of Blois, for the Dukedome of Bretaigne. 

3. By the Confeſſion and Acknowledgment of the Prelates, Peers, and other the E- 
© ſtates of Scotland, ſubſcribed by all their Hands and Seals in the Roll of Ragman, wherein 
they did acknowledge the Superiority of the pr, of England, not only in regard offach + 
© Advantages as the Sword had given him, but as of his original and undoubted Right; which 


Koll was treacherouſly delivered into the Hands of the Scoir by Roger Mortimer Earl of 
_ * March, in the Beginning of the Reign of King Edward IL © © ws 


Edward I. but in ſome Times fince ; for when 11/ 


of England: The like done in the Caſe of Simeon 


4- * By the tacite Conceſſion of the Kings themſelves, who, in their Coins, Commiſſions, 
© and publick Inſtruments, aſſume not to themſelyes the Title of Kings of Scotland, but of re- 
: de! Scotorum, or the Kings of the Scots, and thereby ORG that though they are the 
© Kings of the Nation, yet there is ſome ſuperior Lord (King Paramount as we may call 
him) who hath the Royalty of the Lan. r 

5. Bx the ſudgments and Arreſts of the Courts of England, not only in the Times of King 

| lim Wallace, a Scotſman by Birth, 

and the belt Soldier of that Country, was taken Priſoner and brought to London, he was 
< adjudged to ſuffer Death as a Traitor, which had been an illegal and unrighteous Judgment, 
had he been aPriſoner of War, and not looked on by the Judges, as a Subject to the Crown 
f Ihe | Be J, another of that Kingdom, in the 

« ſame King's Reign. In like Manner, in the Time of King Edward III. it was reſolved by 


s the Court, in the Lord Beaumont's Caſe, when it was objected, that one of the Witneſſes was 


© a Scot, and therefore as an Alien, not to give his Evidence, that his Teſtimony was to be 


allowed, becauſe the Scots, in the Law of England, did not go for Aliens. And when one 
« indicted for a Rape, in the 13 of Queen Elfer Reign, deſired a medietatem linguæ, be- 


cauſe he was a Kotſinan, and ſo an Alien, it was denied him by the Court, becauſe the 
© Scots were not reputed here as Aliens, but as Subjects rather. So. alſo, when Robert Um- 


« framville, Lord of Kyme, was ſummoned to the Parliament of England, in the Reign of King 
Eduard III. bythe Name of Robert Earl of Angus, which is a Dignity in Scotland, and af- 


ter in a Writ againſt him was called only by his own Name of Umframville, without any 


Addition of that Honour, the Writ was judged to abate; which I conceive; the learned 


0 


6 Jud ges had not done, if Scotland had not been reputed to be under the Vaſſallage of the 
6, * AND /aftly, by a Charter of Lands and Arms, which IJ have in my Cuſtody, granted 


by King Eduard I. in the laſt Year of his Reign, to Peter Dodge of Stopworth, in the Coun- 


© ty of Cheſter, one of the Anceſtors of my Mother; in which it is expreſt, that the ſaid Lands 


* and Arms were conferred upon him by that King, for his eminent Services encontre. ſon 
grand enemy & rebel Baliol King of Scotland, and Vaſſal of Enxeland 20! ˙ 15: 
Bur that the Kings of Scotland were free Princes, and did never Homage to England,ex- 
cept for Northumberland, Weftmoreland, and Cumberland, which they did hold of England, in 
the ſame Manner that the Kings of England held ſeveral Provinces of Fance, appears very) 


clearly, from the many Treaties betwixt the _ of Scotland and England;: wherein they 


have treated and concluded with them as free Princes (which is the moſt unanſwerable 


Argument tor maintaining the Liberty of a Nation or Crown) butallother Princes and States 


have alſo received their Ambaſſadors as ſuch. ' And all Hiſtorians and other Authors, the 


Engliſh only excepted, (who are ſuſpected in this Point) have acknowledged them as free 


Princes; but ſeeing all Men, as well as Princes, are preſumed to be free; except their 
Slavery or Servitude be proved, I therefore anſwer to the former Objections thus. 


As to the Ei Inſtance, wherein Malcolm III. is ſaid to have done Homage to Villiam 
dhe Conqueror: It is anſwered, That there is no Proof brought far this Aſſertion; for not 
only our Hiſtorians, but even ſome Exgliſb, as I formerly mentioned, confeſs, that Milliam | 


the Conqueror was forced to retire, upon a Friendſhip and Peace concluded on equ 


Terms. And ſeeing King Malcolm, who was a moſt yalorous and generous Prince, did meet 
King William in Exgliſb Ground, and that King Villiam was ſuliciently buſied with his 


oven Subjects in England and France, and that his Army was much waſted by Plagues and 


Famine, it is not amaginable, that Ma/golm would have done him Homage for ny » 


\ 


* 
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fion after the Conqueſt, His ſecond Reaſon was, becauſe by this Sueceſſion the two. King. 
doms ſhotild reſt from their former impious Bloodfhed, and an enriching and pious Peace 
would be one of the happy Iſſues of that Marriage, K's as OE OB” y +, . 
To convinee my Reader how well ſatisfied the Engliſh were of an Union with Scotland, 
I ſhall cite Baker, pag. 246. where he ſhews, that this Contract of Marriage was publiſhed at 
Paul's Croſs, and pooch Thankſgiving was made in their Churches, and Bonfires-kindled 
in all the Streets of London; ſuch Marks of Joy were never ſeen at any Contract. And Sir 
Franci: Bacon, pag. 207. aſcribes this to a ſecret Inſtinct from Heaven, which prefaged the. 
future Happineſs of both Kingdoms. But above all thefe, I prefer Henry VII. his own Let- 
ter to the City of London, who (as Bacon repeats it, pag. 231. ) ſays, he had now built a 
Wall of Braſs about England, when he had for his Sons in Law a King of Scotland, and a 
Prince of Hain. C „V 
Henry VIII. ſucceeding to Henry VII. his Father, and having then no Sons, eſſayed by al! 
Means to have his Daughter Mary, the 21 Heir of England, married to James V. that 
both Kingdoms might be united, as Polydore obſer ves. But becauſe Hemy had then ſhaken 
off the Pope's Juriſdiction, the Churchmen of Scotland, who were then bigot for St. Peter's 
Chair, diverted the Prince, and he was, by theix Mediation, married to the Daughter of 
France, which occaſioned a bloody War, before the Event whereof James V. died. And 
_ thereupon Henry VIII. who deſigned nothing ſo much as this Union, as Baker confeſſes, 
2a. 290, with the Advice ot his Council, ſent back the S:9ts Nobles who were Priſoners | 
after Solway Field, upon Promiſe that they would endeavour a Match betwixt his Son 
. Edward VI. and Mary 3 to their King, which they performed accordingly; and tho“ 
the Contract was drawn, yet the Eccleſiaſticks diſappointed the Marriage, alledging that 
Edward was the Son of an Heretick, and would deſtroy the Catholick Religion. Whereupon 
the Protector and Parliament, to whom this was recommended by Henry VIII. at his Death, 
were ſo paſſionate for it, as-Baker alſo relates in expreſs Terms, pag. 301. that they entred 
Scotland with an Army, and after a ſharp War, tho! the Engliſb were then victorious, yet 
a Proclamation was emitted, ſhewing, that they defired not to ſubject Scotland to England, 
butt to melt both Nations down into one Monarchy, common to both; and in order thereto, 
to lay aſide all Pretexts of Victory, and the Name of England, and comprehend both Nations 
equally under the Name of Britain. Nor can I here forget the witty Repartee given by the 
Earl of Huntley, who, being taken Priſoner, was askt how he liked the Match betwixt the 
two Crowns. To which he anſwered, as Baker alſo obſerves, that he liked the Match very 
well, but that he liked not the Manner of wooin ng. 
To Edward ſucceeded Mary his eldeſt Siſter, who though ſhe expected Children of her 
- own Body, yet ſo ſtudious was England in her Time to preſerve all Hopes of this Union, that 
they reſcinded, in full Parliament, a ſuppoſicitious Teſtament, whereby, Zenry VIII. (to whom 
— the Parliament had, bya ſtrange Privilege, allowed a Liberty to name his Succeſſor in Te- 
 _  - ſtament) was falſly ſaid, in default of Succeſſion of his own 1 to have preferred the Iſ- 
ſue of his youngeſt Siſter Mary, to thoſe deſcended of the eldeſt Margaret, who had married 
the King of Scots, By which the wiſe Parliament of England declared, how happy they con- 


cluded themſelves by the Succeſſion of a 1855 Scots, to the Crown of England, a 
No did Queen Elisabeth leſs cultivate this Deſign; for though ſhe was young and health- S 277 
ful, and courted by the greateſt Princes in Europe, Pe ſhe ſtill refuſed to marry, edging, nc 
that if ſhe died without Iſſue, the two Kingdoms would happily be united in one, which U- HOY 
niog was uf the Iffuehe dir...... Re x V. 
Tu vs ſhe made Way for the Succeſſion of King Fames VI. and by his Succeſſion Eng- wi 

land has gained more than they could expect from a Conqueſt: For though -GOD Almighty | 
does ſometimes ſuffer a Nation to be for a Time thralled for a Puniſhment of their Sins, or th 
tor a Trial of their Faith; yet it is not probable he would, in his Juſtice, ſuffer a Nation, ch 
which pretended no further than Self-defence, to be rooted out or enſlaved for ever. Nor th 

N is that a deſirable Conqueſt, where the unjuſt Conqueror changes his Soul for Victory; and 

4 in human Probability, Scotland would afford no cheap Victory, and that with the Aſſiſtance To 
bol France, their old Friends, and ot their well fenced Highlands, a Victory over them could 39 
: neither be total nor laſting : For Experience ſhews, that Scotland hath oft-times ſheltered as to 
many in theſe inacceſſible Retirements, as have regained their Country, from ſuch as were th 
left by theſe Armies, who, becauſe they were ſo many, that our Countrymen could not ſtand te 
before them, ſo were likewiſe ſo numerous, that they were not able to ſtay in Scotland: ca 

. And Exgland behoved to have ſpent ſo-much Treaſure upon Gariſons, and upon diſcontent- 5 
| ed Seotifh Friends (for none wouldbe Traitors without a Reward) that they would ſoon have Pe 
wearied of their Prey; nor could they ever have truſted them, after ſuch, Injuries in their Pr 
Armies, or uſed their Aſſiſtance, as now they may. Whereag upon the other hand, the Scots M 
would have enjoyed as many Privileges in England after a Conqueſt, as now they do, as we W; 
know by the Exvorience of Rome, who admitted Latines,” Gaul, and the violenteſt of their be 

| . A 3 14 | Tt x 4 2 1 wps a 
£8; Fg 1d ag 


b 


' \ 
— 


old Enemies, to ſhare with their Citizens in all Riches and Honours; after they were incorpo- 
rated with them by Conqueſt, 7 | Ut I ns" 85 m J ws is i por | 
Scotland will now no more ſhelter the Rebels of England, nor endeavour to divett that 
noble Nation from their other heroick Deſigns; but being mot fertil of Men (the beſt Com- 
modity) and theſe too enured to Toil (and who have ever given great Proofs of their Courage) 

| they may be ſupplied from hence, both for their Armies, Colonies and Plantations. 
Ax p though the late Uſurper may ſeem to have proved, that it was eaſy to have conque= 

red Scotland, yet England cannot object this, ſeeing they were conquered before us. Nor 

was his Conqueſt here entire, nor longer than other ſeeming Conquelts, from which we reco« 
vered; and in effect, he ſhewed how unfit it was to deal with us as à conquered Nation, 
| ſeeing he deſired to unite us by anational Conſent, which took off that national Pique, wheres ' 
by our Predeceſlors were animated to die for their Country. 8 ee tae, 

I may here likewiſe obſerve, that Scotland. was ſtill very kind to England, till they were 
injured, for they concurred with them when they were Britons, and fought againſt the Ro- 
mans. They a ſted the Engliſh Saxons againit the Danes, for which they got Morthumber- 
land, Weſtmoreland and Cumberland; and whilſt they retained theſe, they never fought againſt 
England : But when Edward1, ſeized theſe clientary Provinces, they were forced to defend 

theilt own. - And in my Judgment, it had been food they had never been invaded, but had 
been allowed for Homage to the Kings of Scotland, for then they had not only not divert- 
ed the Engliſh from their Conqueſt in France, but had affiſted them: And it is moſt obſerv- 
able, both in Divinity and Policy, that in the ſame Age wherein the King of England reſum- 
ed unjuſtly theſe Provinces, which the King of Srozland held of them, they loſt Aquitain, Nor- 
mandy, and theſe other Places, which they held in the ſame Manner of the French King. 
AMON, the many other Adyantages by which this Union, by Succeſſion, dess exceed 
that by Conqueſt, it is very conſiderable, that all Differences and Conteſts concerning 'Suc- 
ceſſion, were extinguiſhed by the Succeſſion of King Fames to the Crown of England, in whom 
were collected and knit together all the different Pretences and Titles of ſuch as ever reigns 
ed in this Iſle, which will thus appear. J ; e e 
Tun Romans being daily inteſted by the Scot] and Pick, did relinquiſh what they had 
conquered, as their own Hiſtorians confeſs, & habuerunt Britanniam pro derelicto, ſo that ac 
cording to the Rules of their own Law, per derelictionem dominium tranſlatum ęſt in Scotos 
V Pictos, Iaſtit. diviſ. At laſt it returned to the ancient Britains, whom they had expelled, and 
King James was the righteous Heir of the ancient Britains, Pitts and Scots, 5 
Or the Britains, hecauſe Aurelius Ambrqſiu was, by common Conſent, choſen ſole Prince 
by all the Britains, and he had two Daughters only, Aund inarried to the King of Pics, and 
Ada to the King of Scots, fo that the Succeſſion of the Britiſh Race was divided betwixt 
them. And thereafter Hungu, King of the Pifs, having but one Daughter, ſhe married 
the King of the Scots, whoſe Son, ſeeking to polleſs himſelf of that Kingdom which deſcend- 
ed by Blood to him, was oppoſed, and in a mighty Battle he extinguiſhed both the King- 
doch eee the 8Y&@r, 8 Fo Os e 
U was alſo Succeſſor of the Daniſh Canutur, or Knute, who conquered England, as Craut- 
21us clearly obſerved, and of the Saxon Race, as is clear by all the Eneliſh Hiſtorians : For 
the Children of the laſt Saxon King, having fled into Scotland, Malcolm King of Scotland did 
nobly defend them, and moſt of the Engliſh Nobility, againſt all the Power of Villiam the 
Conqueror, and married Margaret the King's Siſter, of whom deſcended by Progreſs, - James 
VI. and fo he was the undoubted Heir of the Saxon Kings, Margarer's Brother having died 
without Heirs, as the ſame Hiſtorians confeſs. „ e 1 
Tu Hiſtorians alſo of both Nations allow, that our Prince is the undoubted Succeſſor of 
the Blood royal of Vales: For Walter Stuart, of whom our Kings are deſcended, was Grand- 
child co the King of Wales, by his Daughter, and Henry VII. to whom King James was 
the true Succeſſor, and the righteons Heir of Cadwa/lader, Baker, pag. 236, T1 

Taz Succeſtion of William the Conqueror was divided by Pretences in the Houſes of 

Lancaſter and Tork. To the Houſe of Lancaſter he was Heir, by the Marriage betwixt Joan 
Daughter to the Duke of Somer/et, and undoubted Succeſſor of the Famil of Lancaſter; and 
to both Lancaſter and Jorꝶ he ſucceeded, by his being Heir to Henry VII. in whom both 
theſe Succeſſions were again happily reconciled, he having married Elizabeth, eldeſt Daugh- 
ter to Eduard IV. who had transferred the Succeſſion of the Crown from the Houſe of Lan- 
caſter to that of Torx. | + CG a 2a Jeff 
8B vr to ſhew how ee GOD Almighty: had twiſted all Pretences together in the 
Perſon of King James, out of Pity to theſe Nations, that had been waſted by Plurality of 
Pretenders, it is fit to know, that Henry VII. had only four Children, Arthur, Henry, 
Margaret and Mary. Arthur and Henry dying without Succeſſion, the Right of the Crown 
was certainly devolved over upon the Children of Margaret the eldeſt Daughter, who did 
bear James V. in a firſt Marriage with Jane, IV. and Margaret Douglas by a ſecond Marri- 
age with the Eail of Angus, which ey being. married to Mattbew Earl of Lennox, had 
SITES. „ two 
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James V. and begot upon her King Jomes VI. 


two Sons, the eldeſt whereof was Henry, who thereafter married Queen Mary Daughter to 


© Ax thus King James is upon all Sides Heir to Henry VIl. to which Henry VII. an a 
his Succeſſors the Crown of England was declared to belong by an Act of Parliament in his 


Dwn Time, and thereafter by two in the Reign of Queen Eliaaleth. 2 
IMMEDIATELY. upon King James Succeſſion to the Crown ( whoſe Right thereto was 


* 


acknowledged by Queen Elizabeth, both in her Life, and at her Death, at the Council frg, 


and thereatter by the Parliament of England) his Wally did, by a Proclamation, upon te 
| that ſuch as were born in Scotland, 


Advice of the Council and Judges of England, deelare, 
after his Succeſſion to the Crown, had the Privilege of purchaſing free Hold or Inheritance 


An Zugland, and theſe were called pofnati, in whoſe favour likewiſe ſeveral Deciſions were 


given, the firſt in the Caſe of Colvil, anno 1608. As to theſe who were born before his Entry 
to England, nothing was decided, but they, as Aliens, were reputed incapable to inherit 


Lands in England : Yea, and in ſome de then printed, his Majeſty's Right to the 


Crown of England was controverted, becauſe it was pretended he was an Alien, and conſe- 


> 


5 could not ſucceed in England, by a Statute of Edward III. anno regni 25. For the 


neliſh Lawiers (as Sir Francis Bacon obſerves in his Diſcourſe concerning the Naturali- 


zation of the Scots) diſtribute all Perſons into four Degrees, two of Aliens, two of Subjects. 
AL IE x Cs are either Alien amy, or Alien enemy. Alien Enemy, is he who is born under a 


King or State, that is an Enemy, and he cannot ſucceed; but it he come into the Kingdom, 


Pr 


without a ſafe Conduct, he may be proceeded againſt or may be killed, 


Alien Amy, is he who is not born in England. but yet is born under the Faith and Allegiance | 
of a King or State that is a Friend; and though the Law allows him Protection and Liberty 
to poſſeis Moveables, yet he cannot ſucceed: to Heritage, for he may be an Enemy, and there- _ 

'fore as the Law has but a tranfitory Affurance of him, ſo it rewards him but with tranſitory 


Benefits, 


from any Anceſtor : For ſince he might have been an Enemy, they will not give him the ſame 
Benefit with theſe who never could have been ſo; nör can it, as they ſay, be expected that 
he would be as faithful as they. * e BS i 

Tur fourth Degree, is of theſe who never were, nor could have been, nor can for the 
future be Enemies ; and ſuch have the Scotiſb poſtnati been ſince King James's Succeſſion 


to the Crown: And theſe, as Sir Francis Bacon obſerves, have the full Benefit of Natura- | 


lization, 5 


Bu r becauſe the Engliſh Lawiers (who though they be moſt learned and judicious, yet do 5 
ordinarily confine their Studies within their own municipal Laws) think, that this jus alibi 


genituræ is e to them. And to the end I may the more fully anſwer theſe Diffi- 


eave to inform, that this jus alibi genitare, deſcends from the Feudal Law, 


culties, I crave 


4 


and is received in moſt Nations; and in France is called droit d' aubeyne. The Foundation 
of it is ſettled upon this Maxim ofthe Feudal Law, that becauſe Feus are granted by Over-lords 


or Superiors, upon Deſign and Promiſes that their Vaſfals ſhall ſerve them upon all Occafions 
againſt all Perſons, and never reveal their Secrets, nor conceal what may be to their Diſad- 
vantage: Therefore Feudaliſts do juſtly conclude, that no Man can be Liegeman to two 


ſupreme Superiors or Over- lords, becauſe theſe Duties are impreſtable to both, ſeeing the 


Secrets of one may be incompatible with the Safety of the other; and they may by warring 
againſt one another, diſtract the Allegiance of their Vaſſal. And becauſe Men are more 
rone to ſerve their native Prince, than others; therefore Strangers are always ſuſpected: 
or have they Allowance to ſell the Feus to which they ſucceed, leſt they ſhould carry away 
the Price out of the Country, and poſſibly imploy it againſt the ſame Country. Which Prin- 


ciple ſeems at firſt to have flowed from the Roman Law, by which the Goods of Strangers, 


dying in Rome, fell to the Exchequer or Fisk, & fiebant caduca. But by this it is clear, that 


oy” jus alibi 88 governs only private Fortunes, and reaches not to the Succeſſion of 
onarchy: 


or there ratio legis deficit, ſeeing when they ſucceed to à Kingdom, they 
are not Vaſſals to two Over-lords, they cannot war againſt themſelves, or reveal their own 
Secret. And therefore by the Cuſtom, as well of Exgland as other Nations, alibi nati, theſe 


jou 
4 


| who were born elſewhere than in theſe Nations where they ſucceeded, have been admitted 


to the Throne in England. . 5 5 js 
Tu is is clear by the Examples of Stephen Son of Adela, Millium the Conquerors Daugh- 


Taxis is likewiteclear in other Kingdoms; for Heury IV. 


ter, and Euſtathiuſ of Boloign, Vaſſal to the French King, and a Frenchman, Edward Il, 
was born at Carnarven, then without the Allegiance of England, * © | 

eWilk e 6 
though born in Mavarre, and Charles I. to the Empire, though born at Ghent, under the 
Allegiance of the French King. eee e 


— 


Tus third Degree, is of an Alien who is wade Denizon: And tho? he may make a Pur | 
chaſe of Land, and tranſmit it to his Children; yet he cannot convey a Title and Pedigree 


rown of France, 


tx 


— 
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Is the Statute likewiſe of Edward III. wherein thoſe who are born beyond Sea, axe declar- 
fl incapable of ſucceeding in England, les enfant du roy, the Kings Children are excepted. And 


r 8 


And Bodin, L. 1. relates a 


tis a pitiful Plea to alledge, that theW ord Children is only apptopriated t5 Sons and Daughters but 
not extended to remoter Degrees of the Blood: Liberi comprehends in Law xepcter, Hronepotes, 
V omneſ er nit deſcendentes, L. libefor. F. de verb. ſignif. And in the Scripture the Wordehldren 
reaches ſtill to the whole Succeſſion : Or it it had been meant, that it onld have, on 
fie the immediate Children, here then the Word Sons had been uſed, and not 
But in the former and other Examples it will appear, that the Succeſſion has been Oft-times 
devolved fince that Act, upon fach as were more remote than Sons or Daughters, tho! born 


wy ni- 
Hildren. 


without the Territories and Alleglance of Exygland: JJ) ↄ . 
I is Allo clear from Hiſtory, that ent), Father to King James, was born in England, and 


held Feus of England, to which King Numer ſucceeded as à prirate Man, and fo may be ſaid 


to bé the Son of a Father who was born within the Territories and Allegiance of E 


gland; 


which is all that is by that Statute required. And if we look to the Civil Law and the Do- 
tors, we will find, that, quz ex patre Campano & matre Puteolana naty "£01 


Campanus ef, ac ex duobus parentibus Campanis natus efer, L. r. ff. ad municipalein, Ft is 


eft patricius aut ſenator qui e e rin ſenatorem patrem habuit, L. 3. de municipibur. | 
\nd Z has 1 Sa Deciſion wherein the Parliament of Paris found a Venetian ca- 
pable of all the Honours in France, becauſe his Father was born in FFance, and had a Feu 


n 
«N ere. ! 


14 do in the next Place, with all Reſpe& imaginable to the Engliſh, contend by way of Ar. 
gument, that the axzexatz, as well as the pginats, might have inherited Lands in Exgland, 
and that they need not Naturalization in that Kingdom, but have, by their Birth, Right to all 


he Privileges competent to the Exgliſb themſelves, as they have with us in Scotland; and 


for theſe Reaſons. 


1. Convaſalli, and ſuch as are born under the Allegiance of one Prince, are not reputed 
Strangers, but may fucceed to Inheritances of their common Prince's Territories : For here all 
the Reaſons whereupon jus alibi genituræ is eſtabliſhed, do clearly ceafe. They are equally 


55 ound to fight with, and to aſſiſt their Prince, to keep his Secrets, and to reveal what is to his 
Prejudice, & ubi eadem ratio juris, ibi idem jus Ratuendu m. | 


2. BY a Statute of St. Edward, contained in a Book called ' Aoygfievojuz, publiſhed by Willian 


Lambert, anno 1568, ( ratified by the Conqueror) amongſt the good Laws of that Prince, as 


Lands in England, becauſe he was deſcended of the Braces, which 
'gliſþh, And if this be allowed, there are very many Families in Scotland, who are Engliſh 
upon that account; for to omit particular Occaſions, wherein Families came from thence 
to Scotland, there are two Times marked by Hiſtorians of both Nations, wherein Multi- 
tudes came together: The firſt was when the Conqueror invaded Englard,-at which Time 


Holinſbed obſerves, amongſt others who are to be reputed of the fame Nation with the Ex- 


glich. we find the Scots mentioned; for which two Reaſons are given in the Statute, quid o- 


"mes Ferme Scoti proceres ex Anglis conjuges ceperunt, & ipſi rurſus ex Scotis, & fic jatti ſunt 


du? in carne una, that is to ſay, becauſe molt of all the Scoriſþ Nobility did take Wives 


of the Zngliſh Extraction, and the Engliſp of Scotiſß; which was very ordinary before the 


late Wars betwixt the two Nations ſince Eadeard J. And this puts me in Mind of a De- 


et had Right to enjoy 


ciſion, wherein it was found, that my Lord Kinlg7, tho? ante natus, 7 d 6 
amily is or: ginally Eu- 


Matthew Paris, Hoveden, and others obſerve, many Engliſh came to Scotland: And tho? they 


were ſecured by the Treaty betwixt William and Malcolm, yet they would not return; and 


from them came theſe Sirnames, Lind/ays, Ramjays, Lovels, Sandilandr, Preftons, Maxwel-s, 
Wardlaws, and Lockharts; thereafter came the Montgomeriesr, Cuninghams, Colvils, Roſes, 
Bruces, Straitons, Barclays, Knolls, Bifſets, and from Wales the Stuarts. The other Time 


Was in the Reign of Robert the Bruce; for King Edward. having loſt that great Battle at 
Bannockburn, he, to transfer the Blame upon his Subjects, baniſhed, or at leaſt grew Jealous of 


many great Perſons, who thereupon came to Scotland. a 1 

Tu ſecond Reafon added in that Statute is, quia ſimul & in unum contra Danos & Nor- 
vegos atrociſſime pugnaverunt. And it is very well known to ſuch as underſtand Hiſtory, that 
until theſe unha py Wars, occafioned upon the account. of the Shires of Northumberland, 
Heſtmorland, and Cumberland, the Scots aſſiſted the En gliſb in all their Wars, eſpecially; as 


that Statute ſays, againſt the Danes and Norvegians, by whom they were called to ſhare in 


the Victory, but they refuſed the Offer, and fought near two hundred Years againſt thoſe Uſur- 


pers: In which Wars they are ſaid to have loſt two Kings, together with an hundred thou- 
land Men. All which the Scots might have prevented by ſuffering the Danes to pals peace- 

ably into England through their Territories. And it is obſervable in Hiſtories of both Nati- 
ons, that the Danes were never expelled from England, till they were firſt beat in Scotland; 

at which Time they were forced to ſwear that they ſhould never return into this Iſle. In 
kraeturn of which Aſſi ſtance, we got from England this Privilege, in the ſame Manner that 


Lewis XI. communicated to us a general Naturalization in France, with all the Privileges 
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competent to the Natives of that Kingdom, when we were forced to aſſociate with that King. 
dom to ſecure our ſelves againſt the Invaſions of our old Friendde. 

Max x Inſtances alſo may be ſhewn, where the like Privileges have been given uponthe 
like Occafion. Thus Artaxerxes granted to the Pelopidæ, that they ſhould be naturalizeq. © 
and enjoy all Privileges in common with the Per/ians, in Remuneration of their Service, 
tho' there was a greater Diſproportion betwixt the Fer/zans and them, than betwixt the Eu. 
gliſb and Sroti, as Plutarch obſerves in the Life of Pelopidas, Thus the Atbeniant and Rhg. 
dian communicated Privileges, and the Latines with the Romans, as Livius obſeryes in his 
25 Book. Having then acquired this Privilege for ſo juſt a Cauſe, it ſhould remain with 
us till by another Statute it be taken away, nan nihil tam naturale eft, quam unumquodque 
eodem diſſolvi quo colligatum gh. * N | ISS, © 


I know that the Statute of Edward III. the 25 of his Reign, is obtruded in this Cafe, © 


whereby it is alledged that the Scots are debarred from Succeſſion ; but the contrary wil 
eaſily appear upon theſe Conſiderations. 1. The Inſcription or Rubrick of that Act, mentions 
only ſuch as were born beyond Sea. 2. The AR it ſelf ſpeaks. only of ſuch as were born 
beyond Sea, 3. The Act excludes none from Succeſſion or Privileges, who are born without 
| the Allegiance of England, So that fince that Act excludes only ſuch as are born beyond 
Sea, which cannot be ſaid of the Scots, it is clear that by that Act they are not excluded: 
For tho' Acts amplifying Privileges, are to be favourably interpreted, yet Statutes reſtricting 
the common Law or any Privileges, are /rifiſimi juris, And in England they adhere ſo 
much to the Letter of the Law, that it is ſtrange why this Statute can be obtruded ; but 
on the contrary, ſeeing it is a Principle in Law and Reaſon, that . go untus eft inclufo 
alterius, it ſhould rather follow, that ſeeing it is declared by an expreſs Statute, who are ex- 
cluded, and this Act neither mentioning the Scots, nor any general Word under which the 
Scots can be comprehended, therefore the Scots are not at all excluded. 14 ED 
Bur to confirm thit the Scots are not comprehended under this Statute excluding theſe 
who are born beyond Sea, I may cite the Teſtimony of Glanvil, who, treating of Effonzies, 
_ ſays, that theſe who are beyond Sea muſt be cited upon forty Days, and are called Strangers, but 
not theſe who dwell within the four Seas. And upon this Cuſtom it was debated betwixt 
John Stow and George Souch, as Ployden obſerves, anno 4 C 5 Elizabethe, that he who 
was in Scotland could not be ſaid to be extra Angliam. . | 
A xv albeit it may ſeem that there can be no Keaſon given why the Scots ſhould not have 
been excluded as well as thoſe born one Sea, ſeeing they were without the Allegiance 
of England, yet this Scruple may be eafily removed: For when that Act was made by Ed. 
ard III. he imagined, at leaſt profeſſed, that Scotland was not only within his Allegiance, 
but that it any belonged to him by the Reſignation of it made in his Hand as Superior, by 
Edward Baliol, who deſpaired, . of ever regaining that Kingdom, or any Intereſt 
therein. And that Edward owned the Scots then as his Subjects, is clear, not only from the 
Tract of all the Exgliſʒh Hiſtories in his Time, and his Proclamations, but more. eſpecially 
by a Statute paſt in the eleventh Year of his Reign, and ſo prior to this Statute objected 
wherein he prohibits that any Engliſh, Velſb, or Scots, ſhould carry Wooll out of England, 
and no Engliſh, Welſh, or Scots under the King's Juriſdiction, ſhould wear any Cloth except 
what was made in England, Scotland, or Valet. Wo: p 3 
Tux third Reaſon I ſhall adduce to prove that the Scots are to be reputed Natives and 
not Aliens in England, is from the Deciſions and common Law of England. 1. I find a De- 
ciſion related by Mer, in the Michaelmas Term, annis 13 and 14 Eligabethæ, wherein a Scot/- 
man being accuſed for raviſhing a young Maid, he pleaded that he might have the Half of 
the Aſſize, which Privilege all Strangers have; but this was refuſed him: And the Reaſon 
there given is, becanſe the Scot were never accounted Aliens nor Strangers. 
FROM this Deciſion alſo, it may be argued from the Rules of the Civil Law founded up- 
on excellent and apparent Reaſon, that fince the Scots are not accounted Aliens in what is 
to their Prejudice, ſo neither can they be accounted Aliens or Strangers in what may tend 
to their Advantage, /ecundum nataram eft ( ſaith Paulus, L. 1. ſecundum naturam, ff. de di- 
ver/. regul. jur.) commoda cujuſque rei eum ſequi quem ſequuntur incommoda, _ 
Ap tho ſonie may look upon theſe Arguments as not ſufficient to prove that the Scots 
could claim the Privileges of Zngliſh Subjects; yet at leaſt they may be convinced by theſe, 
that they had always much Intereſt in Exgl/and, and that upon the Succeſſion of King Janes 
they might have expected to have enjoyed them, and that by the Law of Nations they are 
not to be accounted Strangers or Aliens in England after his Succeſſion; which may be 
Jet further cleared from the Cuſtoms and Opinions of other Nations, who account none A- 
iens who live under the ſame Allegiance. Thus Ragean, pag. 67. Aubain ſont eftrangers 
nais en pais qui n eft pa de la ſoveraignite de la couronne de France. Vid. Bacquet du droit 
d' aubain, printed 1557. And by the Cuſtom of Millan, the experteſt Feudaliſts of all the 
World, alibi genitura extends not to any who have ſworn Allegiance, and live. within the 
Saniſb Dominions, tho' not within MI an. 11 
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| | the Scots ſhould have been formally naturalized by an Act of Parliament in 


- plentiful Inundations upon England, that a Diminut 


_ To this, Lay, he anſwers, That there is no 
«< neſs of that Nation in France, where they are kindly uſed by the French in point of Humour, 


Entry, Þ be except ſuch as were at Court, very few did come in all his Reign to re- 


War. But tho' more came, yet England needed fear no Surcharge, ſeeing their Plantations 


a as is clear in the Inſtance of Holand, who invite all the World to live amongſt them: And 


of War; for, ſays he, there are no Sinews of War, but the very Sinews of valiant Men: 
Nor can [I fee, why we may not be as ſerviceable a the Zngliſh as the Sit gers are to the 


of Poll money, Chimney-money, Sc. will be ſo much eaſier, by how in 
creaſes, yet England as a State, will be at no Loſs by this Increaſe. 


the Privileges of England, till they ſubmit to the Laws of England. | . mi 


Scotland 7s richer now, than it was in King Edward Ps. Time, when England made it their 
Care to unite Scotland. . W | 
cot Malice, he rails at Scotland, as a beggarly poor Corner of the Iſland. 


by their Pr | 
War and Hoſtility, which required a ſevere and fierce Breeding, whereby they neither got 


of Men. And if England pretend to make good their Title to Frauce, their Trade againſt 


And ſure it was better have them ſo, than have them well manured by their Enemies. And 
by the ſame Occaſion, they were not in their Perſons or Con 
theſe who would ſooner want a Victory than a Bed: 
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ALL which notwithſtanding, it was, at the Deſire of ſome Engliſh Lawiers, deſigned, that 

1 England : Towhich 

Purpole I find an eloquent Speech made by that wonderful Scholar, Sir Francis Baron, s Ja- 

cobi 1607. N he anſwers fully all the Incon veniencies that may be alledged againſt their 

being naturailzed, V JJ i ON 
As to the Firſt, wherein it may be feared, That the Scots would pour themſelves with ſuch 

es ls ee ion of ON and a, > oe of the 
Engliſh would fo upon cots being brought in to ſhare with them, Scotland being a poor 
Coty, and more rtl, in Men tos Fi and, . WA: pain ak 


F 


Hazard in this, as appears from the Few- 


- 


and enjoy all Privileges with the French, in point of Right, by their national Naturalization. 
And tho' it might be more feared in the Beginning, and immediately upon King Fames's 


+ fide in England, and as yet there are more Engliſh proportionally in Scotland; than there 
are Scots in England; nor do the Scots frequent any other Nation, except in the Time of 


« exhauſt England too much of Men, which Want Scotland would ſupply. And it appears 
by the many Waſtes and Mariſhes yet in England, that England wants nothing ſo much as 
Men; nor need maritime Kingdoms fear a Surcharge of Men, becauſe of the neighbouring 
« Sea, which may, by Fiſhing and Trade, make Multitudes rather neceſſary than formidable, 


« by ſuffering the Hollanders to live by our Fiſhing, we ſhew, that our Countrymen are not. 


too narrowly lodged. To which he wiſely adds, that Men are the beſt Commodities of a war- 
« Jike Nation, which pretends to enlarge its Dominions. | 


To which I crave leave to add, that in the late War, t 


— 


here was found no ſuch Surcharge 


Holland, or their Plantations Abroad, they will find it advantagious to have more Hands than 
our Country can afford. Is it not by this, that France doth ſuch mighty Things, and that Hol- 
and hath enlarged and enriched ſo their Dominions in this Age, and that the Goths and Fan- 
dals did ſo triumph in former Times? And all Nations uſe to brag, that their Countries are 
populous. And Machiavel under values that Maxim, which ſays, that Money is the true Sinews 


French King, to whom he pays a yeariy Penſion; anf therefore though ſome private Perſons 
may be jealous of the Increaſe of People, which they ſhould not be, becauſe the Taxations 


uch the Number in- 


PRE ſecond Objection he propoſes, is, Tha? the Scots ſhould not be naturalized, and have 
To this be anſwers, Zhat Union of Laws is not neceſſary in the Union of Nations, as . 

3s clear by Jerſey and Guernſey, who are admitted to the Privilege of the Engliſh, without being 1 | 

ſubject to it: Law. But to this I ſhall ſpeak more fully in the third Union, | | 

His third Objection is, That there is a great Inequality betwixt the Soils and Riches of _ 

both Nations, and ſo a Mixture will be dangerous. 5 


Bur to this he anſwers, There ir no Difference in the Men, but in their Eftates, and that 


I muſt here beg leave to add ſomething in Defence of my Country, againſt that wicked 
Rebel Dolman, who, whilſt he endeavoured to kindle a Fire in England againſt King James's 
Succeſſion to that Crown, did print a Book in favours of the Spauzſb Intereſt (which I hope 
to ſee refuted very ſhortly in Print, to his great Confuſion) in which, amongſt other Flaſhes 
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Bur in anſwer to that Calumny, the World will be pleaſed to conſider, that Scotland be- 
ing obliged es fight for their Liberty ara England and Wales, who were aſſiſted oft-times 
oFAnces in France and Ireland, they were intent upon nothing but theſe Arts of 
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Leiſure to cultivate any Thing beſides their Courage, nor would they ſoften their Manhood 
by theſe Delicacies, which uſe to make Men Women, and Maſters Slaves. This occaſioned, 
that their Fields, tho? fertil enough, did ly barren, and brought forth nothing but Men. 


verſation fo polite and courtly, ag 
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Ila pharetratis eſt propria gloria Scotis, ps 

 Cingere venatu ſaltus, ſuperare natando ©" 

Flumina, ferre famem, contemnere frigora & oſtus, 
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\ crevit, And Juvenal complain, N 


Dolman proceeds to another Objection, wherein he exclaims againſt the Scat 
Humour can never be ſoftned, and who are: natural Enemies to the Eugliſb. 
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Mullum erimen. abeſi, facinu/que libidinis, ex quo 
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Tuer when Peace gave us the Humour and Le 
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would not be richer than it is, tho' the Rents of many of our Nobility were gathered into the 


Poſſeſſion of a very few, to ſwell up their Eſtates above thoſe in Zngland. And indeed the 


they cannot liveat Home. 


0 — 


© * Tas f 
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all Nations being very contemptible, and oft: times wicked) ſo that which, in my own Ex- 
perience, gives an ill Character of our Countrymen to the Eugliſb abroad, is, that albeit at 


firſt the, Scots Jive there more kindly than any two Nations in the World'do with one another. 


they are gie only entire Comrades, and fight ſtill in one another's Quarrels; yet when ſome 


of the Anglih begin to load our Country with Lies out ef Dolman and ſuch other ignorant 
Authors, our Countrymen, who are naturally paſſionatèe, do indulge too much their own 


Frailty, and think that they are Cowards, if they ſuffer their Country to be raiſed at. 
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Ix thoſe Days, Houſes were only built to defend againſt Enemies. A Father diſinhe 


his eldeſt Son, if he could not ly in Mountains till his Hair freezed to the Ground; and an od 
tobe 


riteet 


Bur as it ishard to judge a Nation, without living amongſt them, (tlie poor Wanderers of 
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_ Burl appeal tothe pcs ig: if the Scots: be not very temperate, even upon Pro- 
vocations given; and I have heard Strangers, and the wiſer Evol admire this Virtue in 
cur Countrymen. And albeit many malicious Libellers amongſt them have been injurious 
to our Nation, yet beg of all- che World; that they would let me ſee, where any of our 
Writers have, in writing of them, exceeded the Limits of that Self-defence, which Lawiets = 
term inculpata tutela: And albeit theſe Libellers ſay, in the general, that we are cruel, 'or 
unkind, or falſe; yet dolus lautet in generalibut and this may he eaſily ſaid of any Country, 
but they cannot ftom Hiſtory give us any 33 Inſtances of theſe Vices, whereas I can, 
from the Records of Engiand, bring many Inſtances of our Humanity to he. 
Waun tliey were invaded by the Romans, we aſſiſted them, we fought againſt the Dorner 
two Hundred Tears for them, we ſheltered many of their Nobles, when they were invaded 
by the Normans, and raiſed an Army to defend our Gueſts, whom we would not deliver up. 
And the Scots affiſted Henry III. with an Ss” of ten Thouſand Men, with whom he de- 
featedd Simos Montfort the younger, when the Earl of Leiegſter, and many other Lords had , 
combined againſt their native Prince, when the Duke of Memares invaded our Country, un. - 
der Edward III. and was taken Priſoner, he, and thoſe under his Command, were ſent back 
without a Ranſom, as Hollinſbed confeſſes. And Hingham relates, that albeit King Fd- 
ward hanged all the Priſoners he took in the Wars againſt Rabert the Bruce, yet when that 
generous Prince took four thouſand Engliſb, he did 1o civilly entertain them, that they would 
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never draw. a Sword againſt him. „ /// /// ß ĩ AT EP: 0 08 0b OY nb. 
- Wusn the Armies of both Kingdoms were at Muſt]burgh, the Earl of Huntley, by Per- 
miſſion of the Scors Leaders, intreated that, to ſpare Chriſtian Blood amongſt Neighbours, 
Twenty of each Side might caſt the Dye of War for all the Armies, which, becauſe the 
Armies were equal, could 1 from no other Cauſe, but neighbourly Kindneſs. 
Axp to ſhew, that both Nations fought rather upon Princi Fes of Jonour, than Malice, 
Froiſard relates, that anno 1388. the Piercy and his Brother being taken by the Dougla/es,in 
- Battle wherein their Chief was killed, they were ſo-hotly purſued by the Biſhop of Durham, 
_ - and anew Army, that it was debated, whether they ould: kill the Priſoners (which Hurry 
V. did at the Battle of Agencourt) but it was reſolved, W take the Engliſb Pa- 
roles, that they ſnould not ſtir from the Camp, till thay ſaw-the Event” of the Battle; But 
the-Biſhop finding the Scot rea | to fight, retired, anc the Capti ves Were ſo generous, as. 
that albeit, with the! Aſſiſtance of their Countrymen, they might eaſily have overcome thoſe: 
whoſe'Prifoners they were, and to whom they were equal in Number; yet ſuch was the Cor- 
reſpondence and Generoſity in choſe Days of both Nations, who ſcorned to ow their Vi- 
cory to any Thing elſe but: their Courage, chat they ſtood indifferent tilltheir own Priends 
had deelined the Battle, and then they rendred themſelves up again to the Sori, The like 
Inſtange the ſame Author gives of a Combate betwixt Lindſey a Scotſman, and Man hes 


Rein one of the Knoll 73 é ¶»- / m NED]: PO PTOIBR' C0 26 
Ap it is related by Hiſtorians of both Nations, that albeit Douglas and Plercy had for 
a long Time fought together; yet when Piercy fought againſt Henry l. the Douglas leaving 

his Enmity at Home, carried all / his Gallantry along with him to Fięreys Aſſiſtanee, where 
he did ſo kind and generous Things for his old Enemy, that King Henry: V. did in his Iudg- 

ment, prefer the Dauglaſſes Gallantry to his own Succeſs: Which Procedure was, as it ſeems, 
deſigned hy Providence, to preſage that mutual Friehdſhip which was in both Nations, to 

_ follow thoſe rrdickand bloody Conteſts; by which they did for a long Lime waſte one another. 
I might here allo remark, that Percy Was ſheltered" by the Earl of Adareb, with much Kind- 

neſs, whereas he was betrayed under Truſt by fer who moſt'.treacherouſly: ſent his 
Head to London; that King FamesIIk-was' called the true and fine exe Friend of Henry 

VI. as Bacon relates, and that many other Inſtances might be brought from the French and 
Sꝛeediſt Hiſtories, and from Strada and 81 iQ 8, to evince the H Da ity of the Scots, and: 
their Kindneſs in particular to the Engliſſb. FF 
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Bur my Zeal-bacarried:me too faf, nur need I confirm what I hope none doth, contro- | 
vert; except ſome malicious Creatures, Whoſe Satisfaction can repay nd Man's Pains, and 
whoſe Teſtimonies I value as little as that of Jerome; ho reports; that the Scots lived upon 
Mens Fleſh in Frange, and that he did ſee them eat thereof, Which heing long after our Na 

tion was Chriſtian, it is⸗ptobable, that Place is either b orupted by thbi Printer, a Cambden 
very. well oberves; Or elſe: Ferome, whoalledges. he ſau- this when he was very young; has 
been deceived ib his Fear; ort TLouth : For I am unwilling to conclude, that St. Jerome did 
write this ont of Spite againſt hal Nation, in reuenge ofthoſt many Foils he received 
nn e ally eee ee ener e OH. 

Tux laſt Objection which Dolman propoſes againſt this Union, is, lun it can never be firm 
and lgſting. «becauſe it has been found Experience, inthe Dat Edwards I ab Ill. that 
the deots did ava revolt aud refile from all Treatie there they tere bound; 
By r co this it may be very well anſwered, that theſe Treaties and Unions were never 
_ entred-into' by a full and legal Repreſentativs of the Kingdom of Sorland, but wer 
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ex orted from ſuch of this Kingdom as wamed Courage, of from ſuch of them as had treach- 


_ erouſly deſerted theit own law ful Prince: But how ithful has Scotland been, may appear 


by an pnintertupted Obedience given, by this Nation to an Hyndredand ten Kings, in two 
Thouſand Years Time, by exact Calculation; Fergaf L being crowned King of Scot/audthree 
Hundred and thirty Years before the Coming of Cbrié, in all which Time, we have never 


- the Form of Goyernment;' nor Line of Succeffion : And though at ſome Times pri- 
pate Rebels have murdered ſome of our Kings; yet the Readers of our Hiſtory ſhould conſi- 


der, that it relates the Liyes of more Kings, than any other Hiſtory does, and of ſuch as, be- 
' cauſe they lived in more barbarous Times, were therefore! ſubject to more violent Fates, 
which isto be imputed rather to theſe Times, than our Nation. And I ſhall remit our Neigh- 
bours, and other Nations, to their own Hiſtories, herein the the 
Oruelty and Rebellion, and a more frequent depoſiug of Kings by Authority, in more civilized 


Pimes, than can be inſtanced in our Nation. 


Nos can I admire ſufficiently, why ing | 
did ſhake off the Slavery deſigned for.us by Edwards I and III. and ſome other Kings of 


England, ſeeing the late 3 mighz have as well inveighed againſt ſuch as took the 


Tender under him. And the Engl: have oft-times been generouſſy unfaithful at this rate 
to the Emperor, Pape, King of France, Richard III. Cromieri, and many others. And: the 
French and Spaniards have: boaſted of the like Infidelity, if ours. was ſo at all, in returning 
to the Obedience of our native Princes, when we were able to baniſh their Enemies.” 
And whereas the Engliſh inſiſt ſo mach upon the Perfidiouſneſs of King James I. for mak- 
ing War againſt England, after 3 relieved him from Priſon, and had beſtowed upon 
him a Wife and Do-W ry: I/crave Pardon to put them in Mind, that that young Prince was 
made Priſoner againſt the Law of Nations and Hoſpitality; being taken Priſoner when 1 


vas put in by Storm to England, at a Time when there was a ſtanding Trace and Peace be- | 


twixt Exglaud and his Father's Kingdom, and any Homage then done by him, was null, as 
being extorted by Force from | a Prifoger and a Minor, who pould not prejudge his King- 


ing they: forced him to pay a Ranſom; and retained. his Queen's Portion for 


frxeleaſing him, ſec 
the one HaH of i ,OWN 5,conk | aled 
Fear of France, than Love to him, andithe War raiſed by him was mott juft, the  Engliſb hav- 


ing forced him to it moſt, unjuftly, in having declared him their Enemy, becauſe he married 


his Daughter to Leteir XI. of France, which he might freely have done, and which they 
could not, without Injuſtice, have declared to be che Occaſion of a War, / 

BI this Taſtance the World may ſee; how their Kings and Hiſtorians have been moſt in- 
- Juriousto our Nation: Yet: I confels, that this Inſtance is far outdone by-ſome later Hiſtori- 


aus of that Nation, who are ſo calumnious, as to load us with the ſelling of King Charts I. 


but this deſerves no Anſwer, tho many may be returned to it. For, 
1. TA is no Truth in the Matter of Fact, che Scott having made no Paction for de- 
lvering up that incomparable Prince: Nor was he delivered up by them; for upon Articles 

_ - agreed-upon. betwixt the Parliaments of both Nations, his Majeſty returned to the Parlia- 
ment of England, who did, by many ſolemn Proteſtations, bind themſelves both to God Al- 
mighty, and to the pretended. Parliament of Srotland, that they ſhould uſe him with all Ho- 
nour and Submiſſion. Nox was any Money received in Contemplation of theſe: Articles, 
but in Satisfaction of that Pay which was due to che Scots, for learning them tlie Art of 


Fighting, and for gaining for them thoſe: Victories; which the hetter Part of Scotland con- 


demns as much as they dora that was done by the Uſurp en. 


2. Tos who then repreſented St land in that pretended: Parliament, were Rebel, d 


many oppoled that Reſolution. 
3. Zinglarid cannct load us with delivering 


have been fince condemned-by our Nation as ſucha ſo their Errors can no more be charged 


up |; el him to 
up the 6 ſivered-him to 


who pretended to be his loyal Suhjects: Wherens, after they Had broke the Vows which we 
had impoſed upon them they firſt impriſoned, and chen condemned him in their Parliament; 


and having executed him publickly-in their chief City, they did exclade his Succeffion : 
Wheread the cot / did, by raiũng an Army in the Year 1648. fur his Reſcue, by proclaim 
ing his Son, and bringiug him home; crowning him, and levying many Armies for im, de- 


louſly reſtored by God Almighty, he never wanted ſome Forces in Scotland, Aud: albeit al 


who were ſuſpected to have had any Aeceſſion to the Death of that illpſtrious Martyr, died 


upon Scaffolds,, and very juſtly, jet they died atteſting God as to their Intiocency- = 
3 ban can ſay as my res ee ears own e Bot ol ſfiall not 
be upbraided by us, who reſt fully. ſatisfied: that all Strangers did, dur aj 

tion, preſume, when they ſaw a Scogfian, that he wa a RoyaliſtF and ſtiled our preſent 


vereign King of Scat, Whgreas we regret that theſe foreign Hiſtories ( which are more 


will find the like Inftances of 


enuons Men ſhould call us unfaithful, becauſe we 


dom, becauſe of its Right; nor himſelf, becauſe of hi Age; neither ſhould they brag of their 
of it 2 Lea their own Hiſtorians confeſs, that they releaſed him rather out of 


Rebellion upon the Engli Nation. And yet even in that Meeting 


 clare how. averſe they were from all treaaherous Deſigna. And till his Majelty was' miracu· 


ing the late Uſurpa- 
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by Vol. 11, The frond Union 7 "ria Scott ad England. 
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King, which is a more hainous Crime than the felling of him, che we had been guilty of it, 
as We are not. But both of us ſhould wiſh that as thoſe horrid Bebellions are now covered 
with the Act of Indemnity, fo we ſhould with that thoſe unhappy: Revolutions may never | —_— 
ba be remembred, - ' - . .. "_— 
Tur exact Obiervance of our League with France, without the leaſt Violatioh, and fot _ 
which that Nation hath ſo highly honoured us, as to communicate'to us all their Privileges,  ©Þ 
and to make their Kings truſt their Perſons only to our Guards, is a ſufficient Evidence of _ 
the Faithtulneſs,and Conſtaney of our Countrymen. But 1 leave this to haſten to the ſecond 8 
Duin, knowing that none will controvert our idelity but ſuch as are not worthy of my Pains, 
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5 of all bypaſt Diſcords, and to cement the Affections and Inclinations of both Na- 
: tions hr the future, did; anno 1604. prevail with the Parliaments of both Nations; 
te ran Co Commiſſion to ſome of the reſpective Nations to meet at Londor, and treat of 2 
Unſon. The Perſons nominated for England, were, 12 | 
| Thomas ore Lord Chancellor of En gland. Sit Donat riet / and, Knight, .. 5 
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F Tu Commiſſioners of both Kingdoms here named, having met at Fefhminſter the 20 ff 
O.gtlober, in that ſame Year 1604. the chief Things debated were 
1. Wattazx both Kingdoms mould be united under the Name of Great Britain? And, 
2. Wits 1 «both Nations mould be equaſly capable of Honouts and Offices in either 
| Ki dom? e [2 2 3 3S 4 : , 6k 1455 : 2% ys ; I | * | I. x * e A $4 7 Y | #; * i! © * N 14 9 2 : W714 
C rt usr the F, it was alledged by ſuch as had too much Fondneſs for the Kingdoms 
within which they were born, and could not wWillingly quit the very Sound of Scotland or 
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er ſucceeded; drew under. its Title the other Kin gd Re 
(Apes 


s "@nn0 1520, 
ugh France was the leaſt: 
of | Greecs, yet their 
Dominions to which they 


x; 
Empires, and is moi 


ed à Part of 
Hiſtorians an 
to the Whole. . wy 
Wen the ſecond Queſtion came under Debate, £ 
that it was unreaſonable, that the Scoze ſhould be admit 
ployments in Exgland; for the Natives would be eg 


x 


* * 


to divide theif own Ae and Offices with the 
compenſe this Favour and Privilege granted to them, there being ſo few Imployments in Scor- 
land, and theſe too ſo very mean; whereas neither of the Nations could repine, that as each u ere 
to be governed by their own Laws, ſo each Nation ſhould have its Offices, Benetices an1 Dic 
nities filled with, and enjoyed by its own Nativ”eeeee s. 
To this it was anſwered by others, f. pts the Advantage of both Kingdoms, that his — _ 
Majeſty might have a larger Choice of Offices than formerly, whereby likewiſe the Intereſ: = | 
of both Nations might be the better managed; nor could any Thing foment 19 much Diſcords- 
| betwixt the two Kingdoms, as that the Subjects of either ſhould: be fill acconntcd ſo far 
Strangers, that they, ſhould remain incapable of Truſt in any Part of the Iſle of Brain where 
they ſhould reſide. And as this would feed their mutual Jealonſie, ſo it could not but force | — 
them to call to Mind, that there had been great Differences betwixt the two Kingdoms, and 8 
that theſe were ir reconcilable Nor were ever the Romans engaged in a ſharper War, than that 7 
bellum ſociale which the Latines raiſed againſt them, becauſe they would not admit them to be 
| Conſuls after 4 a united, After which the Romans did, by their own Law (which is 
now acknowledged almoſt as, the Law of Nations) declare, that inter concives & municipei, 
omnia munera debent eſſe communicata, municipes enim ſunt qui pariter munera publica ſuſ- 
cipiunt. L. 1 G2. ff. ad munis palem. And Polybius ſpeaking, in his ſecond- Bock, of the 
Means by which the Achaant did eſtabliſh their happy Union, obſerves, that nothing did 
conduee ſo much, thereto, as that Equality which was 2 kept amongſt all the Parties uni- 
ted, whoſe Inh bitants were admitted td govern (without Diſtinction) any Part of the Com- 
monwealth, not according to their Nation, but their Capacity Si n el 
Tais Privilege has been allowed to the Scots in other Kingdoms, where they expeRed leſs. 
© Friendſhip, than in England: For in France, the Earl of Buchan was admitted to be Con- 
ſtable by Charles VII. becauſe he defeated the Duke of Clarence, the Douglas was made 
Duke of Turenne,.. Lubigny Viceroy of Naples, and the Duke of Albany wat thereafict made 
General by the French in that Kingdom. Count Le/je was preferred lately to be a Count 
of the Empire, and ſit in the imperial Diets. Ruthven, Lefly, King and Douglas, were Gene- 
rals under the Kin of Sweden, and two of them Earls in that Kingdom. And in England 
not only have thoſe who were born beyond Sea been admitted to the higheſt Truſts, as. S1- 
mon Earl of Montferrat in France, to be Earl of Leicęſter, the Count of Namare under Ed. 
werd IIl. and the Count Harcourt under Henry V. to be Generals of their Armies: But the 
Scots have I ewiſe been preferred by. their Kings to te Archbiſhops, Biſhops, Abbote, Coun- 
Lellers and < ommanders. Lud this Union ſhould make ſuch Communication of Imployments 
to be far more reaſonable” than formerly it was; Examples whereof I need not quote, ſeeing 
William, of 1 8 conteſſes, that three Scot/men were /ucceſſve conſecrated Archbiſhops 
ö 2 Lov: And the Karl.of. Forth was, in the late Wars, the lucceſsful General of the Ex- | | 
gli 1 my, as 415 M4 by ms 10 E 2 , ; 28 | 3 | | 2 Sh | | ” 
ps theſe Reaſ ns may be added, that ſeeing the Scots muſt ſhare in all Diſadvantages with we = 
the Engliſh, it is moſt juſt they ſhould ſhare likewiſe in all Advantages : And having given [1 
0 great à Proof of their Kine neſs to Euglend, as to preclaim a War againſt France upcnthe 
Exgliſb Quarrel (in which me. Pere no otherwiſe concerned) whereby they did forfeit their: 
Privileges in France, their Loſſes ſhould be repaired to them in Enclond, And the Scots 
eannot but engage themſelves more. cordially in all their Quarrels, keing they are in theſe to 
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ticles agreed upon were theſe, 


of hap 


4 
42 a very deliberate Confideration had of the ſaid ſuppoſe 


paying the ſame Cuſtoms and Duties that the 
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ſi ght for a Nation who does not exclude them from an * Share in all their Adyantages, 
| gland; for certainly fuch as 
will be promoted there to Imployment, will ſettle themſelves and their Eſtates where their 
Imployment lies, and carry to it what they have elſewhere, ſo that their Country will there. 


or need the Zg/iſþ be jealous, that this will-impoveriſh 


by be enriched both in Men and W e, e, e ee 0 R 
KING JAME & did think, that that Debate drew too deep upon his Prerogative royal 


in both Kingdoms. For it is an udgtbted Privilege of the Kings ot all Nations, that they 
may call ſuch as they pleaſe to ſerve them in any publick Imployment : Not are they config. 

ed either in their Power'or Choice, for pote/fas mapiſiratuum conſtit uendorum ad expeditndan 
J Mitiam inter regalia ſemper numeratur, Tit. que ſunt regulia in feudis. And therefore he de- 
ſtred that Debate might proceed no further, afſuring them, that tho by his Prerogative he might 
imploy Natives of either Nation interchangeably in Places of 'Truft, yet he would prefer 


the Subjects of his reſpective Kingdoms in their native Countries, till mutual Education and 
a laſting Union had fitted them to be indifferently imployed: And this his Majeſty had be- 
fore recommended to his Son Prince Henry, in his Bafilicon Doron, upon which Aſſurance, all 
the Commiſſioners reſted; and ſo they procteded to put their Concluſions in Form, and the Ar- 
e UNA fat iS TOR; LH) „ 3408 Sls; i 


ir 


„ J" is agreed by the Commiſſioners' of Zrgland and Scotland, o mutually proponed to 
CT... 


the Parliaments of both Realms at the next Seſſions, that all hoſtile Laws made and con- 


eelved en eſly, either by E»g/etid'againft Scotland, or Scotland againſt England, ſhall in 


x 


« the next Seſſions be abrogated anf-utterly extinguiſhed. © 


_ 4 ]r is alſo agreed, that all Laws, Ouſtoms, and Treaties of the Border} betwixt England 


« and Scotland; ſhall be declared by general Act to be abrogated and aboliſhed, and that 


« the Subjects on either Part ſhall be governed by the Laws and Statutes of the Kingdoms 


« where they dwell, and the Name of the Borders extinguiſhed. ' 1 | 
4 ANp becauſe by aboliſhing the Border Laws and Cuſtoms, it may be doubted, that the 
« Executions ſhall ceaſe upon thoſe Sentences that have heretofore been 3 by the oppo- 
« fite Officers of thoſe Borders, upon Wrongs committed before the Death of the late Queen 
Prog Wo thought fit, that in "caſe the Commiſſioners or Officer s to be ap- 
« pointed by his Majefty before the Time of the next Seſſions of Parliament, ſhall not pro- 


«cure ſufficient Redreis of ſuch filed Bills and "Sentences, that then the ſaid Parliament 
«may be moved to take ſuch Order, as to their Wiſdoms ſhall ſtem convenient, for Satisfa- 


« gion of that which hath been decerned by ſome Officers, as alſo how Diſorders and In- 


ſolencies may be hereafter repreſſed, and the Country which was lately of the Borders 


kept in Peace and Quietneſs in Time to come: As likewiſe to preſcribe tome Order how 
the Purſnits' of former Wrongs, preceeding the Death of the late Queen, und ſince the 


Y 


_ *%]aſt Treaties of the Borders in the Years 1596. and 1597 which have never as yet been 


« moved, may be continued and proſecuted to a definitive Sentence. 


Asp foraſmuch as the next Degree to the Abolition of all Memory of Hoſtility, is the 


«Participation of mutual Commodities and Commerce, it is agreed firft, concerning Impor- 
d tation of Merchandi ze into either Realm from foreign Parts, that whereas certain Com- 


« modities are wholly prohibited by the Laws of both Realms to be brought into either f 

* them by the Natives themſelves, or by any other, the ſaid Prohibitions ſhall now be made 

4 mutual to both, and neither an Exgliſpman bring into Scotland, or a Scot/mbn into England, 

« any of theſe whey +. Wares and Commodities: Nevertheleſs if the ſaid Commodities be 
f 


« made in Scot/and, it ſhall be lawful to bring them out of Scotland to Englahd, and fo re- 
4 3 of the Commodites made in Zygland, and carried to Scotland, © 
„Wurz As a Doubt hath been conceived againſt the equal Communication of Tra de 


2 


4 betwixt Eu 4 Scotiſþ Subjects in Matter of Importation, grounded upon ſome In- 
r 


equality of 'Privileges, which the Scots are reported to have in foreign Parts, and name- 
* ly in France, above the Engiiſh, whereby the 775 might be prejudged, and that after 

J Inequalities, both private and 
« publick Examination of divers Merchants of either Side, touching all Liberties, Immu- 
4 nities, Privileges, Impoſts and Payments on the Part of the Engliſb, and on the Part of 


the Scotiſb, either at Bourdeaux for their Trade of Wines, or in Aormandy, or any other 
Part of France for other Commodities, it appeared that in the Trade of Bordeaux, there 


«was and is ſo little Difference, in any Advantage of Privileges or Immunities, or in the 


« Impoſts and Payments, all being reckoned and well weighed on either Side, as it could not 
4 juſtly hinder the Communication of Trade, in the Trade of Normandy likewiſe, or an 
* other Parts of France, the Advantage that the Scoti/ſh Subjects by their Privileges are ac* 
A knowledged to have is ſuch, as without much Difficulty may be reconciled. and reduced to 
© an Equality with the Zngith, by ſuch Means as is hereafter declared. It is agreed that 


the Scotiſh Men ſhall be tree tor the tranſporting of Wine from Bourdeatx into England, 
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Wine in Bourdeaux, Which is already determined) it is agreed, that t . 


« Fnglſh, in the buying or traniporting o 


à all other Trade from any Parts, the E 


«tranſported by Kotiſp Men thither, they . certifying. their 1 1 
& themſelves at the exporting o 


e for the Uſe and Benefit off e other, it is agreed that mutually there may be ti n 
à forth of England'to S inal and forth of Scotland to England, all fath Wache 


0 Ne Sorts of Goods and Merchandizes as 
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« be likewiſe free for tranſporting of Wine or other Commodities from Bordeaux into Hebt. 


« Jand, paying the ſam? Cuſtoms and Duties that the Scotiſh Men do pay there. 
« A xp likewiſe, for clearing and % the Doubts touching the Advantage that the 
K 


66 Scots are ſu »poſed to have above the E 71 in buyin and tranſporting the Commodities 
« of Normandy, and of other Parts of the Kingdom of France (excepting the 0 of 
e ſhall be ſeni 


« ſome meet and diſcreet Perſons into 7Fhte, two for either Side, to take perfect Notice 


« of any ſuch Ad vantage as either the Epe have above the Scots, or the Scots, above the 


f any Commodities of Norminady, or any Parts 
« France (excepting the Wine of Bourdeaux) and as the ſaid Perſons hal gulf 1 c an 


: . 


« tage to be, ſo, for making the Trade equal, the Cuſtom ſhall be advanced to the Ring i 


« ing to the Proportion of the ſaid Advantage, the Advancement of the Cuſtom to continue 

« no longer than the Privilege having ſuch. Advantage ſhall continue, and that generally for 

s 4 and Scotiſh Subjects, each in others Country, 

« ſhall have Liberty of Importat ion as freely as any of the native Subjects themſelves having 

« ſpecial Privilege. oh „ a REO 2. 
c 


Nzxr concerning Exportation, it is agreed, that all ſuch Goods as are prohibited and 


« forbidden to Engliſh Men themſelves, to be transported forth of England to any foreign Part, 
« the. ſame ſhall be unlawful for any Scotyſp Men, or any other to transport to any Torelgn 
« Nation, beyond Sea, under the ſame Penalties and Forfeitures that the Engliſh are ſub- 
« ject unto, and reciprocally, that forth of Scotland no Engliſh Men ſhall tranſport to any fo- 
© reign; Part the Goods or Commodities that are profiibited in Scotland to Scoteſh Men them- 


« ſelves; Nevertheleſs ſuch Goods, and Commodities, and Merchandizes as are licenſed to 


« Eng/iſh Men to tranſport out of England to any foreign Part, the ſame may be likewiſe 
into foreign Parts, and 
uſtom that Zei Men do 


« taking a Cocquet accordingly, and paying the ordinary Cuftoty, j 
ie Ser Ee ns ares, the like Liberty to 80 r Eee Nen 
As for the native Commodities which either of the Cation do yield, an 


cotlans Hot cot uch are nel 
« ther of the Growth or Handy- work of either of the ſaid Realms, without Paympnit of any 


_ 6 Impoſt, Cuſtom, pr Feen eee frevl in. all ReſpeQs as any Wares may be tranſport- 
« ed either in Eng/and from Part to Part, or in 


Scotland from Part to Part, exceptin "ſuch 


are hereafter mentioned, being reftrained 


1 


1 1 „ 1 a 44 124 2 

« both. in this Communication, of Benefit, and Participation of the native Commodities of 
« the one Country with the other, there ſhall be ſpecially reſerved and excepted the Sorts 
« hereafter ſpecified, rhat is #0 ay, Wool, Sheep, Sheep-fell, Cattle, Leather, Hides and Li- 


4 nen- yarn, which are ſpecially. reſtraived within each Country, not to be tranſported from 


„the one to the. other, excepting , alſo. and. reſerving to the Scotiſh Men their. Trade of 
« fiſhing within their Lochs, - Friths and Bays, within, and, and in the Seas within four- 
« teen Miles of the Realm of Scotland, where neither Engliſhmen nor any Strangers have uſs 


« ed to fiſh, and fo reciprocally in the Point of Fiſhing on the behalf of Zagland; all which 


_« doms, having at their, fic ſt 
pay putwar 


« Exceptions and Reſtrickions are not to be underſtood or mentioned in any Sort, for a 
« Mark. or Note of Separation or Diſunion, but only as Matters of Policy and Conveniency 
« for the ſever al Eſtate. of each Count r. ä 4; „ 


« to England, or out of Engla 


„ Fur THBA MORE Itis ny that all foreign Wares to be tranſported forth of "Stofland 
* 


to Scotland, by any of the King's Subjects of either King. 
E 1 One paid Cuſtom in either of the Kingdoms, ſhall not 
Cuſtom therein afterwards, fave only inward Cuſtom at that Port whereuns' 


4 to they ſhall, be (myPorted; But the Owner, of the Goods, or the Factor or Maſter of the 


„ Ship, ſhallgive. Bond not to tranſport the ſame into any foreign Part. 


« Engl:h C V IC | 
„ as 5 Exgliſbman may be admitted, and fo reciprocally for Engliſhmen in Scotland. 


Ap fof the better Aſſurance 


2 
42 


I is alſo agreed, that Scotiſh, Men ſhall not be debarred from being Affociates undo any 
ih ompany of Merchants, as Merchant Venturers or others, upon ſuch Conditions 


» 


„ Tr. js nevertheleſs agreed, oy mutual Conſent, and ſo to be underſtood, that the mutu- 
« al Liberty. aforeſaid of 1 and Trade in each Part from the one to the other, 
«. ſhall ſerve for the inward Uſe only;of eithet Realm, and Order taken for reſtraining and 
$i n ee ,of 
6 


'ranſportation f the faid,Commodities into foreign Parts, and for due 
uniſument of thoſe that ſhall Kg os 


eſa in that behalf, 


« offending mall terfeit his Goods; the Ships whe porte 
« fiſcated; the Cuſtomers, Searchers, and other Officers of the Cuſtom whatſoe ver, in caſe 


«.of Conſent or Knowledge on their Part, to loſe their Offices and Goods, and their Bo- 


| „ | 


F 
7 7 
« England and Scotland, And for the Part of thoſe that have the N echrd. 
f 


Ji cot ind 
ori 


Jorted | 


or the proper and inward Uſe of each Country: And for that P urpoſe it is declared, that. 


ad Caution herein, it is agreed, that eyery Merchant fo 
e Ships wherein the ſaid Goods ſhall be tranſported, con- 
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155 + gies t0 be impriſoned at his M-jeſty's Pleaſ ure, of which Eſcheats and Forfeiture two 
« Parts ſhall appertain to his Majeſty, if the Cuſtoms be unfarmed, and the third to the 
e Informer; and if the Cuſtoms be farmed, one Third of the Forfeiture ſhall belong to his Ma- 


6 Al of the Offence to be ſunimar, in either County in the Exchequer Chamber by Writ, 
„Mel Officers in elther Country to con hege with the Complainers that intereſt in the 
As allo for the More Surety that chere ſhall de no Tranſportation of ſuch Goods, it is 
of the Port where the Goods or Wares are imbarked, a Bond or Obligation ſubſcribed by 
4 and, in caſe of his Abſence, by the Maſter of the Ship, aid Factor ot Party that ladet 
- e Value of che 
« Bond in, caſe Return be made of a due Certificate to the Cuſtom where the Goods were 

« laden , from any Port within Zug land or Scotland, the Certificate to be ſubſer ibed and 


4 jeſty, a Third to the Farmers of the Cuſtoms, aud the other Third to the Informer; the Tri. 
fufficient Witneſſes, ot Oath of Party, or before the Juſtice by Jury or Afize : And his 

% Purſuit. 

& agreed, that at the ſhipping of all fuch native Commodities, there be taken by the Cuftomet 
4 the Owner of the {aid Goods, and Maſter of the Ship; by the Owner 1 he be preſent, 
kde ſame: Which Bond ſhall contain a Sum of Money anſwerabſe to 
à Goode, with Condition of relieving the Party obliged, and diſcharging him of the ſaid 
ee ſealed by the Officers of the Cuſtoms of the Port where the ſaid Goods ſhall arrive and 


0 he 


de of that Harbour or Town, under. their Hand and Seũlll. 
4 Tx is farther agreed touching the indifferent freighting of Commodities either in Engliſh 
ox ScotiſÞ Bottoms, that F e and Hot ſmen freight and lade their Goods each in o- 
« thers Ships and Bottoms indifferently, paying only Exgliſ and Scotiſh Cuſtom, notwith- 
« ſtanding any contrary Laws or Prohibitions. And that a Propoſiton be made to the Par- 
d Jiament of England for eſtabliſhing ſome good-Orders for upholding and maintaining the 
4 oreat Fiſhing of 5 Fan as Tikewiſe that a Propoſition be made to the Parliament of 
« Seon und, for the. making af their Shipping more 2 nue in Burden to the Ship- 
| * ping or # pond, ht better to ſerve for Equality of Trade, and a common Defence for 
* bf AND. becauſe it is requiſite that the mutual Communication aforeſaid be not only ex- 


&* he unladen; or if there be no ſuch Officers there, by the chief Magiſtrate and Town-clerk 


v4 


4 


ended to Matter of Commerce, but to all other Benefits and Privileges of natural born 


F F 4 1 . 
: : « 


« SubjeQs: It is agreed that an AR. be proponed to be paſſed in Manner following, 
« that all the Subjects of both Realms born ſince the Deceaſe of the late Queen, and that 
4 ſhall be born hereafter under the Obedience ot his Majeſty, and of his royal Progeny, are 
4 by the common Laws of both Realms, and ſhall be for ever enabled to obtain, ſucceed, 
& inherit and poſſeſs all Goods, Lands, and Cattles, Honouts, Dignities, Offices, Liberties, 
_ & Privileges and Benefices, ecclefiaftical or civil, in Parliament, and all other Places of the 
Kingdoms, and every one of the ſame in all Reſpects, and without an 
& ever, 4s fully and amply as the Subjects of either een 
ce or may do in any Sort within the Kingdom where they are 4g 


* 


| Exception whatſo- 
3 ö might have done, 
4 FART AER, whereas his Majeſty, out of his great Judgment and Providence, hath no: 
ec only en in publick and private Speech to the Nobulity and Council of both, but 
« hath alſo vouchſafed to be contented, that, for a more full Satisfaction and Comfort of all 
«* his loving Subjects, it may be compriſed. in the ſaid AQ that his Majefty meaneth not to 
ber cohfer 1 Office of the Crown, any Office of Judicature, Place, Voice, or Office in Par* 
* liament of either Kingdom, upon the Subjects of the other, born before the Deceaſe of 
„ the late Queen, until Time and Converſation have increafed and accompliſhed an Union 
« of the ſaid Kingdoms, as well in the Hearts of all the People, and in the Conformity of 
4 Laws and Policies in theſe Kingdoms, as in the Knowledge and Safficiency of particular 
Men, who being untimely imployed in ſuch Authorities, could nowiſe be able, much leſs 
* acceptable fo Ane ſuch Duties belonging to them: It is therefore reſolved by us the 
„ Comr aid, not only in regard of our Defires and Endeavours to further the 
„ ſpeedy Concluſion of this happy Work intended, but alſo as a Teſtimony of our Love 
* and Thanktfulneſs for his gracious Promiſe, on whoſe Sincerity and Benignity we build 
out fall, Aſſurarice, even according to the inward Senſe and fe ing of our own loyal and 
« hearty, Affeckions, to obey and pleaſe him in all Things worthy the Subjects of ſo worthy 
«. a Sovereign, that it ſhall be defired of both the Parliaments, to be enacted by their Au- 
> ory: that all the Subjects of both the Realms, born befote the Deceaſe ot the late Queen, 
£5 WAR DE enabled and capable to acquire, purchaſe, inherit, ſucceed, uſe and diſpoſe of 
all Lands, Goods, Inheritances, Offices, Hotouts, Dignities, Liberties, Privileges, Immu- 
I nities, Benefices and Preferments whatſoeyer, each SubjeR in either Kingdom, with the 
< ſame Freedom, and as lawfully and peaceably ax che very natural and born Subjects of eithet 
« Realm, where the ſaid Rights, Eftates, or Profits are eſtabliſhed, notwithſtanding whatſo- 
ever Law, Statute, or former Conſtitutions heretofore' in Force to the contrary, othet 
+: than to acquire, poſſeſs, ſucceed, or inherit any Office of the Crown, Office of Judicato- 
n e eien, SII9H l + 
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ry, or any Voice, Place, or Oſſice in Parliament, all which ſhall remain free from being 
claimed, held or enjoyed: by the Subjects of the one Kingdom within the other, born be- 
fore the Deceaſe ot the late Queen, notwithſtanding any Words, Senſe, or Interception 
4 of the Act, or any Circumſtance thereupon depending, until there be ſuch a perfec and 
« full Accompliſhment of the Union as is defired mutually by both the Realms. In all which 
'« Points of Reſervation, either in Recital of the Words of his Majeſty's ſacred Promiſe, or 
in any Clauſe or Sentence before «ng A enabling them to any of the aforeſaid 
« Places or Dignities, it hath been and.ever ſhall be ſo far from the Thoughts of any of us, 
« to preſume to alter or impair his Majeſty's Prerogative Royal (who contratiwiſe do all 
« with Comfort and Confidence depend herein. upon the gracious Aſſurance which his Ma- 
« jeſty is pleaſed to give in the Declaration of his ſo juſt and princely Care and Favour to 
.,« all his People:) As for a further laying open of our clear and dutiful Intentions towards 
«é his Majeſty in this and in all Things elſe which may concern his Prerogative, we do alſo 
_ « herein proteſs and declare, that we think it fit there be inſerted in the Act to be pro- 
« poned-and paſſed, in expreſs Terms, a ſufficient Reſervation of his Majeſty's Prerogative 
« royal. to denizate, enable and prefer to ſuch Offices, Honours, Dignities and Benefices 
« whatſoever, in both the ſaid Kingdoms, and either of them, as are heretofore, excepted in 
à the preceeding Reſervation of all Engiih and Scotiſh Subjects born before the Deceaſe of 
d the late Queen, as freely, ſoyereignly and abſolutely, as any of his Majeſty's moſt noble 
« Progenitors or Predeceſſors, Kings of England or Scotland, might have done at any Time 
« heretofore, and to all other. Intents and Parpoſes, in as ample Manner as no ſuch Act had 
ever been thought of or mentioned. lt. 55 © 
„ Anp foraſmuch as the ſeveral Juriſdictions and Adminiſtrations of either Realm may 
« be abuſed by Malefactors, by their own Impunity, if they ſhall commit any Offence in the 
« one Realm, and afterwards remove their Perſons and Abode unto the other: It is agreed 
a that there may be ſome fit Courſe advited of by the Wiſdoms of the Parliaments, for Trial i 
and proceeding againſt the Perſons of Offenders remaining in the one Realm, for and 
«© concerning the Crimes and Faults committed in the other Realm: And yet nevertheleſs, 
« that it may be law ful for the Juſtice of the Realm where the Fact is committed, to remand 
4 the Offender remaining in the other Realm, to be anſwerable unto Juſtice in the ſame Re- 
à alm where the Fact was committed, and that, upon ſuch Remand made, the Offender ſhall 
« be accordingly delivered, and all further Proceeding, if any be, in the other Realm ſhall 
« ceaſe, ſo as it may be done without Prejudice to his Majeſty, or other Lords in their E- 
à ſcheats and Forfeitures. With Provifion nevertheleſs, that this be not thonght neceſſary 
« to be made for all criminal Offences, but in ſpecial Caſes only, as namely in the Caſes of 
« wilful Murder, falſifying of Monies, and. forging of Deeds, Inſtruments and Writings, and 
« ſuch other like Caſes, as upon farther Advice in the {laid Parliament may be thought fit, 
HOO OY og og nt Eo eg apes ea 555 


Tauss Articles were agreed to by the Commiſſioners, but never paſt into an Act by ei- 
ther of the Parliaments ; the Reaſon of which was, as I conceive, becauſe the Propoſal of an 
Union was yet too new, and Experience had given no Confidence to the. Commiſſioners 
ol either Kingdom, to repoſe ſufficient Truſt in one 5 And therefore theſe Conclu- 
ſions were only ſpoke to, which flowed ſo naturally from the Union, that they needed not be 
authorized by any expreſs Law, as will appear upon a due Confideration of the. 
Bur becauſe the Malefactors of Scotland ſheltered themſelves in England, and thoſe of 
England in Scotland; therefore the Parliament of Scotland did, 15 an expreſs Law, anno 
1612. declare, that if any * who had committed petty Treaſon, Murder, Man- 
laughter, Felonies, burning of Houſes and Corns, Burglary, robbing of Houſes by Day, Rob- 
bery, Theft, or Rape, ſhould flee to Scotland, the Officers in Scotland ſhould remand and 
ſend them back to Exgland, to be tried and puniſhed; Providing always that the Parliament 


of England ſhould make ſuch another Act in favours of Scotland. 


Non is this any more than is allowed in the Civil Law, by which this Remanding is 
_ called remiſio; and without this, Commerce amongſt the Subjects of both Nations could not 
de entertained. And yet I wiſh this Law had been farther extended even to civil Debts; 
for it looks ill, that ſuch as are declared Rebels in Scotland, or out-law'd, ſhould be ſecure 
againſt his Majeſty's Laws how ſoon they paſs the Borders; for he who is Rebel or Ont-law 
to the Prince in one Kingdom, is a Rebel to him every where, and ſhould not be ſheltered 
within that royal Juriſdiction which he has offended. FCC . 
Ar this Time his Majeſty's Subjects, both in Scotland and England, enjoyed a free and 
mutual Trade without Interruption - till the Year 1660. at which Time ſome Acts were 
paſt in the Parliament of England, which imping'd upon the Freedom of the Scot ſh Trade. 
o redreſs. which, his Majeſty, by virtue of an AR paſt in the third Seſſion of the firſt 
Parliament of Scotland, ( declaring that the ordering of Trade with Foreigners did belong 
to his Majeſty as his royal eh pry ar s en to ſome of his Subjecis 
DP e e 
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of Scotland; and by virtue of an AQ of Parliament in England, the like Commiſſion to meer 

and adjuſt all Differences. Their Commiſſions were dated in the Year 1667. and the Com. 

miſſioners of both Kingdoms having met at Feftmin/er, thoſe. who tepreſented Scotland gave 
in this Paper wherein their chief Grievances were tepteſent de. 


!.... 6 CO RN 
ge E the Commiſlioners of and for che Kingdom of Scotland, nominated and ſufficiently 
« authorized by his Majeſty under his great Seal of that Kingdom, to treat and con- 


4 ſult, as alſoto conclude and determine with your Lordſhips, the Commiſſioners nominated 


« hy his Majefty for the Kingdom of England, ot and concerning the Freedom and Liberty of 
6 IT 


ade between the two Kingdoms of Scotland and Eng/and,dorepreſent, that whereas his Ma. 


* Jeſty's Subjects of Scotland, born under the Allegiance of the King fince the happy Succeſſion 


« of King Fames to the Crown of „ ee d far from being Aliens, that they are de. 


* clared to have, by the Law of this Kingdom, all the Privileges of natural born Subjects of 


« England, And whereas his Majeſty's SubjeQs in Scotland enjoyed a free Trade in all the 


« Dominions and Plantations belonging to the Kingdom of England, more than fifty and fix 


Tears, without any conſiderable Obffruction allthat Time; yet fince the Twenty fifth Day 


« of. March, in the twelfth Year of his Majeſty's Reign, by ſome Acts of Parliament here in Eng- 


and, the King's Subjects of Scotland are clearly debarred from the Privilege granted to all his 


« Majeſty's other Subjects, ſeeing by theſe Acts and Privileges granted to ſuch Ships and Veſ. 
« ſels as do truly, and without Fraud belong ＋ Hoi the People of England or Ireland, Do- 
4 minion of Wales, or Town of Berwick upon Tweed, all other Ships and Veſſels (without 

„any Exception ) with all their Goods and Merchandizes, are declared: to be forfeited, By 
« other AQ of Parliament fince that Time, Goods and Commodities of Scotland are at ſome 
« Tiraes charged with a Duty, Cuftom, or Impofition, above ſixteen Tun more than the Goods 


« of the like Nature of foreign Growth; and ſome unuſual Cuſtoms are exacted in Wor- 


« thumberland and Cumberland. „ V 
AI order to the removing of all Obſtructions of the Freedom and Liberty of Trade be- 
« tween the two Kingdoms, to the end the People of Scotland may be encouraged to trade 


4 here as formerly, and to export from the Kingdom ſuch foreign and other Commodities 


« as are neceffaty for them (Which we conceive to be a great Advantage to this Kingdom, 
« the exported Commodities far exceeding thefe imported hither ) for encouraging the Ship- 
4 ping and Seamen of Scotland, without which Trade cannot be continued, and for preven- 
« ting the Removal of the Trade of Scotland to foreign Parts, which would be very preju- 
« dicial to his Majeſty's Cuſtoms in this Kingdom (as we conceive) and to the happy Uni- 
« on 5 Correſpondence of the two Kingdoms, which we do above all Things endeavour to 
*%%öͤr .. 8 

« We do begin with that which was firſt in Time, and indeed of the greateſt Importance 


to Scotland, the Act intituled, An Act for encouraging and increafino of Shipping and Ma- 


« vigation, paſs d in the tweltth Tear of the King's Reign, and ratified, confirmed, and enacted 


« in the thirteenth Year, cap. 140. In relation to which Act we defire, 


« 1. Tur as to the Trade with the Lands, Tifands, Plantations, or Territories to his 


wa 0 belonging, or in his Poſſeſſion, or which may hereafter belong unto, or be in the 
« Polleſſio 

« Freedom may be allowed to ſuch Ships and Veſſels, as do truly, and without Fraud, be- 
< long to the People of Scotland, whereof the Maſter and three fourth Parts are Scor/men, 


or other his Majeſty's Subjects, and freighted only by l 1 as are allowed 
erwich | 


to his Majeſty's Subjects of Ireland, Dominion of Wales, and Berwick upon Treed. 

4 2. TRA r it be declared, that his pretty Subjects of Srotland' are not meant to be de- 
4 barred, by the Clauſe debarring Men or Perſons not born within the Allegiance of our 

© ſoyereign Lord the King, from exerciſing the Trade or Oceupation' of Merchants or Fa- 

« Jors, N ay of the ee 8 
3. Tnar the Ships or Veſlels belonging truly to his 198 Subjects of Scotland, navi- 

« gated as is before expreſſed, and freighted only by his Majeſty's Subjects, may be declared 


« to have Liberty to bring into Exgland the Goods and Commodities that are of foreign 


« Growth, Production, or Manufacture, under the ſame Reſtrictions and Limitations as are 
„ expreſſed ever ſince King James came to Enpland, is of abſolute Neceffity for entertaining 


« the ſhipping of Scotland, and keeping the ſame there for his Majeſty's. Service, and will de 


an Increaſe of his Majefty's Cuſtoms, es. WIPE WOT 

8 q- Txrar all other Privileges granted by this AQ, to the Ships and Veſſels belonging 
« truly to the Subjects of Ireland, Wales and Town of Berwick upon Tweed, may be alſo de- 
* clared to belong to the Ships or Veſſels truly belonging to the Subjects of Scotland, and na- 
« vigated and freighted as is above ſaid, under the ſame Reſtrictions and Limitations always 


* as by this Act laid upon the Subjects of Ireland, ales and Berwick, that it ey bo 1 
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n of his Majeſty, his Heirs, or Succeſſors, in a, Africa, or America, the ſame 
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a clared; that the pen ties impoſe d upon Aliens for tranſporting\ Goods from Ports to Potts, 
and all other Penalties impaſe4 upon Aliens by this Act, that the Subjects of Scotland are 


« no wavs therein concerned. 


4 6. Tar whereas almoſt all the Ships'and Veſſ:ls belonging to his Majeſty's Subjedts of 


1 Scotland, were, during the late Uſurpation, taken, burnt, or deftroyed, and many of the Veſ- 


« ſels taken or bought fince his Majeſty's happy Return, are foreign built? We: defire that 


« all Veſſels taken from the King's Enemies, and condemned as Jawfal Prize; way be declared 
- « naturalized, as is lately done here, and that they, and all ſuch Ships as are truly in the Poſs 


« ſeſſion of the King's Subjects of Scotland, may be declared capable of free Trade here, as 


“ if they had been built within his Majeſty's Dominions, a I. iſt of ſuch Ships being entred 


© «*hetwixt and a Day to be agreed upon into the Cuftom-books here, provided that it ſhall 


« Hot be lawful for Scot/men to trade here with any foreign built Ships to be bought here- 


« after, but only with fuch Ships as are built in Scotland, or ſome other of his Majeſty's Do- 


« minions, and that both the Prize-ſhips and other Ships now in the Poſſeſſion of the Sub- 


4 jects of Scotland, be navigated by three Parts of four of Scot/men, or other his Majeſty's Sub- 
&« jects, and freighted only by his: Majeſty's Subjeds. JFC 

e 6, AND whereas it may be ſaſpeRed, that by demanding ſuch a Trade with the Plan- 
« tations, as is allowed to the Subjects of Ireland, we may prejudge his Majeſty's Cuſtoms here, 


_ « or deſtroy the Ends of the Act of Navigation as to theſe Commodities; we declare, that we 


« are willing to treat and conelude with your Lordſhips upon ſuch Aſſurances as can reaſon- 
* ably be demanded, that none of theſe Commodities ſhall tranſported „ Ships from 
« the Eugliſb Plantations to any Place beyond the Seas, but that they ſhall be wholly brought 

& unto ſuch Ports of England as ſhall be agreed upon, excepting only ſuch a very ſmall Num- 
© her for the Conſumption of Scotland, as ſhall be agreed upon betwixt your Lordſhips 
«and te or eg POR IR7 4 070 e 1 5 
Tux Debate which followed upon this Paper, gave Occaſion to our 


= 


racious Sovereign 


to defire a more intire Union betwixt his two Kingdoms, whom he concluded to be ſuffici- 


+ 


hip amongſt themſelves, and this I called the third UNION. 
Sees 


T bird Union. 

1 118 Sacred Majeſty, for the accompliſhingof this Union, called a Parliament to meet the 19 

| | October 1667; at Edinburgh, and the Parliament of England being adjourned to, and 
having mer the lame Day, this grand Affair was in one and the ſame Day propoſed to both 
111777 —— ] v., TI WE RY GT LOOP O08 

| In obedience to which Command, the Parliament of Scotland did, by a Letter, ſignify to 
his Majeſty, that they were moſt willing to comply with his Commands, and that they would 
_ "'oranta Commiſſion to ſuch as his Majeſty would nominate, to treat as their Repre ſen'atives: 


ently prepared for it by a long and unanimous SubjeQion to one King, and by mutual F riend- 
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« 
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Place, Time, and ©zorum of their Meeting. And albeit it was repreſented, that fince Exg- 


land was to gain as much by the Treaty as we were, and that they were equally concerned, it 


was reaſonable that we ſhould go on equally with them, and that therefore it was ſufficient, that 


a 


Scotland ſhould intimatg to his Majeſty their humble and cordial Obedience at this I i ne, and 
ſhould not proceed to confider the Nomination of Commiſſioners, their Quorum, or Time 
and Place of meeting, till Exgland had made ſome Adyance : Yet ſo obſequious was Scotland, 
that it thought nothing in Hazard which was in his Majeſty's Power, and therefore that O- 
verture was rejeed. 8 eee, e oe EC EN 

Tur 88 England was ſo buſied with ſome Differences which had divided their 


two Houſes, that they did not enter upon the Conſideration of the Union during that Seſſi- 


on; but. being prorogued in they met thereafferm 1670, At 
; which Time, after they had ha ply compoſed their Differences, both Houſes did, by an Act, 
impower his Majeſty to name 5 er ſons who were to treat, their Qgorum, and the Place 


and Time of their neee they were behind with Scotland in nothing but Time. 
4 having 


Fux Parliament of Scotland h: met in July 1670, did grant Commiſſion to ſuch as 
his Majeſty ſhould nominate, in which they almoſt copied the Commiſſion paſt by the Parlia- 


ment of England, to the end that no Debate might ariſe betwixt the Commiſſioners of either 
Kingdom, upon the Difference of their Commiſſions, as fell out in the former Treaty 1604. in 


which the e Commiſſioners did alledge, that they could not treat with thoſe appointed 


by Scotland, ſeeing in their Commiſſion they were limited to do nothing derogatory to the 
F „ fun- 


In which Letter they likewiſe remitted to his Majeſty to name not only the Perſons, but the 


— ti. — { FR Pry 4 ts. Mts. a 
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fundamental Laws, ancient Privilezes, Offices, Rights, Dignities, and Liberties of Scotland. 
Pur Commillioners of both Kingdoms having met, the following Controverſies were the 
Sum of what paſt, which I ſhall treat with more Reſpect than Liberty. 


1, Wurm it was convenient for Scotland, that both Nations thould have been joyned 


into one Monarchy, and repreſented by one Parliament? £1 FIG 
2. What Proportion either Kingdom ſhovld bear in that Repreſentation ? And. 


ES 3. Ir there ought to have been Appeals from the Judicatures of either Nation to that 


common Parliament? | eq | ? 
As to the firſt Queſtion, I know that it ha th been with much Zeal controverted upon both 
Sides; nor yet did either Opinion want very judicions Patrons. :-, 7 | 
THrossz who contended, that an Union of the Kingdoms, in all their Capacities and Inte- 
reſts, was req uiſite (tor I will give them the ary ſince his Majeſty inclined to their 
Opinion) did contend, that whilſt the Names and Diſtinction of Scotland and England re- 
mained, the former Enmity and Hoſtility, which had grown up under their Deſignations, 
would never be fully removed, the Natives of both being ready to kindle eaſily upon every 
freſh Occurrent, wh ch might recal the unkind Images of theſe unhappy Times, and if the 
former Treaties were thought neceſſary upon this account, as the Narratives of both Com- 
- miſſions do expreſs, then this Union muſt be neceifary by the ſame Reaſon, fince till theſe 


Veſtiges be intirely removed, the Kingdoms remain united in their Allegiance, but not in 


their Heart 5 5 f N 2 ag 
2. Tax his Majeſty, nor his Succeſſors, could not expect ſo united an Obedience from 


either, in their Eſtates. of Separation, and that if either of the Kingdoms ſhopld oppoſe the 


R-ſolutions of the other, it might prejudge his Majeſty's Affairs, who behoved to be troub- 


led with reconciling them, at ſuch 'Times and Occafions as required rather their joynt Con- 


c urrence againſt a foreign Fnemy. This Divifion might encourage Enemies to expect Aſſiſt- 
ance from atleaſt one of the Two, who out of Jealouſy to the other, might be prevailed up- 
on, as was ſeen. in former Times, when the Romens, Saxons, Danes and French, conquered 
a Part of this Iſle by the Arms of their Neighbours, And in the late civil Wars, ſuch as were 
of rebellious Principles, prevailed ſometimes with the one, and ſometimes with the other, 
by this Principle o 1 many Inſtances whereof are yet extant upon Record, but are 
here paſt by, as unfit Leſſons for Poſterity, and deſerving rather our Tears than our Imita- 


tion. And by this Diviſion alſo, the French hindred the ſpreading of the Exgliſh Conqueſt, 


and may retain ſome Hopes of new Succeſs, whilſt any Difference leaves Place for his un- 
Juſt Expectations, + OO 5 „ 

3. THAT Unity of Counſels does oft-times afford a more ready Defence than can be ex- 
pected from divided Intereits, in rebus arduis ab wnius arbitrio remedia peti ſolent : Unjuſt 
Princes will not be able to make us the Inſtruments of their Cruelty againſt one another, nor 

mands. 55 3 | 
T x a T Scotland would gain by this Union, was preſſed by theſe Confiderations. | 
1. BESA USE England being the richer ofthe two, it was as great an Advantage for Scot- 
land to be united to England, as it was for a poor Man to have a rich Man condeſcend 
that they ſhould confound their Eſtates into one. . 27 15 . 
2. Scotland would be thus ſecure againſt all Invaſions from England, who might otherwiſe 
be intent upon all Opportunities, whereby they might make a Province of Scotland, and which 
might prove ſucceſsful, if any of the ſucceeding Kings ſhould, by being conſtant Refiden- 
ters in England, and mere Strangers to the Intereſt of this Nation, ſuifer themſelves to be fo 
fr overcome by the Advices of the Engliſb, who would be their only Miniſters of State, 
as to enter into one Deſign with them. © VVV 
3. Scotland would thus have Liberty to ſell and vend their Corns, Cattle, and other 
Commodities in England, without the Clogs and Reſtraints which make our Commodities, 
at this Time, ſo unprofitable to us; we ſhould then be capable of, and preferred to Employ- 
ments and Benefices in Eng/and, and our Children might be Divines, Lawiers, Phyſicians, 
Merchants, and Artiſans there. | 5 | e 
4. T x a r which ruines our Trade, is, that our Country is ſo narrow, that we want Conſump- 
tion for ſuch Commodities as are fit for Trade; whereas when Zngland ſhould be opened to 
us by nder we could have thereby more Room for Conſumption, and ſo would have 
a larger Trade. 4 „ R 
In Ar England would gain by this Union, was inferred from theſe Reaſons. 
1. Breuss its Seas being its beſt W alls, there was always a Breach in them, whilſt Divi- 
ion or Diſtinction left Scotland and its Seas unfecure, which make in Circumference, 
though not in Riches, the one Halt of this Iſle. | N 
2. Tr ar the Exgliſb would be Gainers, by having Srland to bear a conſiderable Share 
of their Burdens, and furniſh them Men upon all Occafions for their Wars, Colonies and 
Plantations. „ _— | 
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will our juſt Kings need to fear that we will oppoſe one another in obeying their juſt Com- 


8 dl + 


Vol. II. The third Union *:7wixt Scotland and E 


. * 


* 


ngland. 661 


3. Txrar their Kingdom would, by this Acceſſion, become larger and more pop ulous, 
which is all the Aim of expenfive Conqueſts: Nor could they expect any Advantage from a. 
Conqueſt, which this Union did not more ſecurely bring with it, as has been formerly r e“ 
ue And why ſhould the Eg liſe have been at ſo much Expence, both of Blood and Trea- 

ſure? Why ſhould they have made ſuch large Profers after the greateſt Victories, if they 
ſhould now refuſe from Friendſhip, what they had fo long and much wreſtled for by Force? 
4. By this Union England was to be the Staple of all that Trade we carried Font Holland; 
for the Cuſtoms being removed betwixt both Nations. and all Notes of Diſtinction taken off, 
the Scots, whoſail not to the Levant, Indies, and very little to Italy, would ſupply themſelves 
from thence with theſe Commodities which they now fetch from Holland, where they are 
better uſed, and make cheaper Voyages, becauſe of the Reſtraints put upon the Trade in 
England. A clear Inftance of all which Advantages „ by the Engliſh, who 
knew: both Kingdoms when they were united under the Uſurper. It is alſo very apparent, 
that ſinee London ls to be th: Reſidence of Court and Parliament, and ſo the Soutce boch of 
uſtice and Fayour, that all the Riches of Scotland will be drained up thither, as it is now 
Go the temotei Parts of that Kingdom to Edinburgh © Oo 
5. Scotland is more proper for Fithing than Exglaud; for. the Zollaxders fiſh ſtill in out 
Seas: And the Eng/tſþ did oft-times endeavour, and did think fit once to place a Colon 
for fiſhing in the Lewes. Nor has England any Commodity that can countervail this one. Ant 
ir there be no Union, is it more juſt they ſhould have Liberty to fiſh'in our Seas, than that 
we ſhould enjoy the Liberty of tree Trade with them? And whatever they can ſay againſt 
the Hollander Freedom of Fiſhing, the ſame we can ſay againſt their fiſhing in our Seas 
- whilſt we remain diſtinct Kingdoms, for which they may read Se/gen's Mare clauſum. We 
will be ſoon taught to grow ſtrong in Shipping, which we only wanted formerly, becauſe 
we needed no -ſuch Defence; and thereby his Majeſty's Navies will be ſtrengthned, and 
Commerce enlarged, by augmenting the Number of Traftickers and Seamen ; whereby like- 
wiſe Freights and Service to Merchants and others will be both more ready and cheap. 


And if upon the Sins up this Treaty, Scotland ſhould diſcharge the Importation of bf 
_ Engliſh Cloth, and the Products of their other Manufactures, the Engliſh would be greater 
| Lofers than the Scots, ſeeing it is found by Calculation, that we import twice as much from 
England as their Natives do from Scotland. But becauſe the Advantages of N will 
appear the better from the Objections of thoſe who oppoſe this Union as mord tayourable 
to England than to Scotland, I thall therefore repreſent what they alledge, © ©  _ 

Sven as favoured not this Union did maintain their Opinion by theſe Arguments. 
Ix the i Place they alledge, that each of the Nations were, by a long, as well as natu- 
ra] Inclination, ſo enamour'd of the kind Names of their native Countries, that their Fancy 
was here to be overcome as well as their Reaſon: To which when the former Averſion 
of both, occaſioned by long Wars and many Differences, was joyned, it would appear very 
hard to ſatis fie theſe two in the Multitudes who were to be reconciled. And even in the 

Parliaments of both Kingdoms, tho' much wiſer and leſs numerous than the Bod ies of the 
People, the former Unions brought them Peace, and left theſe idolized Notions of Names 
and Parliaments; but this would ſtrike at what they then thought themſelves happy in ha- 
ving reſerved. Unions to Nations are the ſame Things that Marriages are to nage 
and as in the one, ſo in the other, a full and plenary Conſent of thoſe who are to be united 
ought to precede the Aſſociation, elſe the Union may prove ſuch as was that of Portugal to 
Spain, which laſted no longer than the Force by which they were united.  * 
Ix the /econd Place it was urged, that King Fames (who knew, by long Experience, the 
'Tempers and Intereſts of both Nations, and had made an Union the great Deſign of his 
whole Life) did not think it fit to preſs. an Union of both Kingdoms any further than was 
conſiitent with the ſeparate Beings of the two Kingdoms, and as may appear by the Com- 
miſſion, paſt in Scotland at that Time, thought it moſt unfit, both for the Crown and the Subs 
Jef, to do any Thing which might prejudge either of the Kingdoms in being a free Monarchy as 
Formerly, ( theſe are the expreſs Words of the Commiſſion 4, ng theretore Reſervation was 
made therein of the fundamental Laws, ancient Privileges, Rights and Dignities of the King- 
dom of Scotland. By all which it appears, that an Union of both Kingdoms, but not an Uni- 
on into one Kingdom, was then intended, which that Commiſſion looks upon as a Deſign 
which would breed Confuſion and Diſorder. e 

3. ALL Noyations are dangerous, and ought either 
therefore we read of no Union intended betwixt any 
thereto, either by Fear of Invaſion and a preſent War, or have been neceſſarily drawn there- 
to by Marriage or Succeſſion. Examples of the firft are theſe Unions betwixt Spain and 
Portugal, and of the Heptarchies of England ; and of the laſt, are the former Unions be- 
rwaxt Scotland and England, and of the King 


vIXt z and Exgland, and of the Kingdoms of 50k amongſt themſelves. But after 

two Kingdoms are nnited in their Allegiance, and fo already one, and cannot fail to be two, 

except either the Line fail, or a US” be undertaken (againſt either of which no Treaty 
| Leeceecce LE 


io be evited, or to be neceſſary: And 
Nations but ſuch as have been forced 
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an be ſo ſtrict as to defend) to unite theſe further and more ſtraitly, is without both Pre. 
cedent and Reaſon, & fruſira jt per plura, & e.. eta 
4. Tx1s preſent Union ſeems to be unfit for the King's Intereſt, and for the Good of So:. 
land: For as to the King, it is his Intereſt to have two Parliaments and Kingdoms, Which 
may appear by many Reaſons. ' 5 V 
1. Tx: one of his two Parliaments ma prove an Example to the other, in obedience to, 
and Compliance with his royal Commands; for as late Experience in this fame Affair has 
teſtified, the one of the Parliaments will be aſhamed, or at leaſt unwilling to be lower or 
leſs condeſdending than the other: And at other Occaſions the one of the two Parliaments 
may be juſtly a Check upon the other. And it is harder to find two who will rebel than 
one; as it is eaſier for Men of factious Principles to poiſon one than two. Thus, anno 1648. 
the Parliament of Scotland ſhewed Forwardneſs to oppoſe thoſe Rebels who had poſſeſſed 
themſelves of the Title of a Parliament in England and his Majeſty was crowned, anno 
1 549. in the one Kingdom, when the other was ſo oppreſſed that he could not be crowned 
| T4414 Majeſty's Cuſtoms paid by either Nation in their mutual Commerce, both upon 
the Borders and elſewhere, wil ceaſe, ſeeing Cuſtoms nor no other 'Taxes are to be paid for 


* 


oods to be tranſported from one Place of the ſame Kingdom to the other, as from London 
to Jork, or from Elinburgh J ᷣœ⁴ö ll I oO 
3. His Majeſty has lar ger and more powerful Prerogatives in Scotland than in England, 
which, by the Union of both Kingdoms into one, will be ſuppreſſed. Thus in Scotland his 
Majeſty has an abſolute Supremacy over the Church by the 18% x Parl. 
Obar. II. And by the A&,2 Parl. Sep: 2. Char. II. his Majeſty may, by his Prerogative 
q: SY. arl. 1. Char. II. act ) impoſe what he pleaſeth upon foreign Commodities. 
ts Majeſty may likewiſcfordain the Militias of all the Kingdom to march into England, Hol-. 
land, or any foreign Nation. And by the Conſtitution of our Parliament, his Majeſty has 
uch a negative Voice, as that nothing can be moved in Parliament which is not firſt de- | 
bated amongſt the Lords of the Articles: And the Conſtitution of the Articles is one of the 
ſecureſt Conſtitutions that Monarchy could deviſe. And his Majeſty by his own, or his Com- 
miſſioner's Preſence in the Parliament, wherein both the Nobility and Commons fit together, 
1 more Igftuence on the Parliament of Scotland, than the Znghſh Conſtitution does 
BBs, A C ZF 
Ir was alfo urged with much Zeal by the People, that Scotland would ſuffer much by 
this Union, Amongſt which Diſadvantages theſe were accounted the chief. 
1. 'Tx ar when two Kingdoms are united and aſſociated under one ſupreme Repreſents- 
tion and Parliament, the weaker of the two has ftill the Diſad vantage; even as if two be 
joyned in Society, the weakeſt is ſtill in r of Loſs: Whereas upon the other 
hand, all the Honour and Advantage of what is done by both, when joyned, is attributed 
to the greateſt of the two; denominatio ſumitur a præſtantiori parte, as Philolophers have it 
in their Maxims. And upon this account it ſeems, when Eduard III. had aſſumed the 
Title, and had really conquered many Provinces in France, the Parliament of England (be- 
ing jealous that Exgland might be by him united to France, and ſo be loft as to their Fame 
and [Intereſt in the Conjunction) forc'd that great King (as Daniel obſerves) to fecure 
them by an Act of Parliament, paſt with his own Conſent, wherein it was ſtatuted, zhat the 
two Kingdoms ſhould never be united. And Henry VII. as was formerly obſerved, lookt upon 
Fo pa of our King to the Crown of England, as equivalent to a Conqueſt of 
cotland, F S 1 
Ad it is moſt obſervable, that tho* Zngland deſired oft an Union with us, yet, till now, 
ve never ſeemed forward to be united. with them. And it ſeems that it was as much our 
Intereſt to oppoſe an Union with Exgland, as it was the Intereſt of Euglaud to oppoſe an 
Union with France. ſt 48 Yah Ho „ 
2. ALL Nations when they unite, endeavour to retain that Supremacy which they en- 
joyed, and to have diſtindt Laws and Parliaments. VVV e 
Ta vs, when Philip II. endeavoured to unite Portugal to Spain, albeit he was at that 
Time abſolute Monarch of both, yet one of the expreſs Conditions of that Union was, ## 
rex pręſtet ſolenne juramentum de conſervandis omnibus privilegits & libertatibus Luſitaniæ 
regni a e regibus conceſſii, & ut comitia ad regnum Luſitaniæ. ¶pectantia in ipſa Luſita- 
nia celebrentur, that they ſhould, retain a Power of celebrating and holding their own 
Parliaments, and that theſe Parliaments ſhould be kept no where but in Portugal. 
Wurx Denmark, Sweden, and Norway were united into one Kingdom under John I. 
one Article was, at unumquodque regnum ſuis moribus & legibus regatur, ſua inflituta & ma- 
giftratus retineret, nulla edifla aut leges imponantur niſi ex authoritate comitiorum iliths gn, 
ſubditis imponantur nulla tributa aut exaFtones niſi ex ordinum conſenſu illius regni, no Laws 
to be made, nor Tributg impoſed, but by the Authority of that Kingdom which is immedi- 
ately concerned, as Chitreus relates at large. „„ "SY 
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Wr Lithuania was united 10 o Poland, anho 1386. by the Marriage of Hedage! Heir- 
eſs of Poland, with Fagello great Duke of Lithuania, it was . 5p d, th 
Subjefts of Lithuania tho 1. ©0507 their own Laws, and not be 'ſabje& to the Senate 
or Parliament of Poland, but al 
Lithuania. „ E . 
Wnͥur x Livonia was united to Poland, 1561. under Sund pt; King 
all their Privileges, Dignities, and Cuitoms, are expreſſy reſerved by the 5 185 
that Treaty, as CHHT aus reports, Lib. 20. pag.” 608, And the like Reſervation was made ex- 
preſly, when the foo Countries were united to the Houſe of Auſtria, in the Perſon of Ma- 
ximtian, upon his Marriage with the Daughter of Carolus 4udax. oo 
Want Henry V. after the Battle of Agencourt, did, by marrying the Princeſs Katharine, 


* 


of Poland, 


ſubject all the Kingdom of France to himſelf, an expre Article of that Union (as Hollinſhed 


and Daniel report) was, that Henry ſhould ſivear, that France Thould be governed ot 
own Laws and Parliaments only. And when Bretuge in Frakce wis under Francs I, unit- 
ed to the French Crown, one of the expreſs Articles was, that the Bretaignet ſhould be 


ſabje& only to their own Laws and Parliament, and the Reaſon why. there are ſo many Par- 
did expteſly pro- 


liaments in France, is, becanfe each Province, upon its Incorporation, dic 
vide; that they ſhould be governed by their own Laws and Parliathbyits 3 and if it be fes- 
ſoftable;that each Kingdom ſhould-retain their own Laws, by the ſame Rkaſdn it ſeems fit 
and juſt, that they ſhould be governed by ſeparate and diſtinck Parliametits þ © © 
Nis ca it be imagined, how the Parliament of Great Britain can inderfiand to make 
Laws for Sol iund, ſince the far greateſt Part of the Members of that Society are ignorant 
of our Laws. And if a Subject of Scotland ſhould be patinelled by the Parliament of Britain, 
how ſhould he be Judged according to a Law Which the SE NE of his Judges would 
not underſtand? Nor could our Judges or Lawiers attend in Zvglthd, either to afliſt in the 
E/ TV RR RH he rnay © 0S 
Aub albeit it may ſeem, that our marine all our Parliartient joyned with the. Parliament 
of England, may beck all Doubts ariſing from this Principe; Jet the formet Difficulties, 
of not underftänding dur Laws and Proceffes, (till remain. It no national Diferenc ariſe, 
mere is no Hazard, though we were fewer; but if any legal Difference fall out betwe uh 
_ Whith were to teteive a Decifibn in Parliament, che E being fat more numerous tha 
we, would overvote us, though we were all adinitted to fit in the common Parliat 
wete all preſent whb were admitted. Neither is it e that the resse | 
Commiſſioners would go ſo far as London at every Parita Fur Lawiers would 
deſert their Employments, or our oldeft; and therefofe wifeſt Men would make long Jour- 
nies to attend there : Whereas the Engliſh Lawiers woul receive 10 Prejudice i ara 
ing in the Place of their ordinary Reſidence, ſo that our Nation would be till deſtitute of 
"ſuch as are, by their Breeding and Imployment, fitteſt for Debate, 


able, that the greateſt 
ament, or that gur Lawh 


"Tr Engliſh by being upon the Place where all common Judicatures do reſide, ind pub- 


lick Affaits are managed, would, by being more conyerſant in theſe than the Scot, be like- 


wie abler and more exact than they, in all 1 Buſineſs, to which the Advantage they 


have over the Scors in ſpeaking the common 
_ treated, would very much contribute, 


F 


anguage, wherein it behoved all Affairs to be 

3. Scotland would become to Britain the ſame Thing that Strarhnaver, Sutherland at 
Cabneſt ate at this Time to Scotland, whoſe Intereſt is very little confidered, and whoſe 
Natives are ſeldom or never preferred to fit at the Helm, tho'they be capable of alchele Pro- 
motions, which they never enjoy; and by the ſame Reaſon it Volk come to pals, that as 
all the Money of Scotland runs Southward from the northern Shires to and about Edinburgh, 
where the Centre of Credit and Traffick is, even ſo when Scotland ſhould be united to Eng- 


land, all the Money and Trade of this Kingdom ſhould be carried into the ſouthern Patt 


of England, and ſhould follow the Metropolis of Britain where it ſhould be eſtabliſhed, thi- 


ther all our Youth ſhould go for breeding, and ſuch Merchants as had any Stocks, or ſuch 
. Artiſans as pretended to any Meafure of Skill, would flock thither; as they do to Paris from 
and. Attendance upon Court, 
try of all its Money, which 
eig = 


all the other Parts ot France. There would our Nobility reſide, 
Parliament and other Judicatures, would infallibly drain this Coun 
Argument, when rightly confidered, ſeems to have in it very much Ea 

I. Tux Englſhareat very much Expence in maintaining Navies, and Ambaſſadors up- 
on extroardinary and emerging Occafions, which would, according to the Quota that might 
be expected, draw upon u 


may appear by ſumming up all the Taxes levied in Eugland, ſince his Majeſty's Reſtaurati- 
on. If the preſent Valuation of both Kingdoms were the Rule, which ſure the Egli 
would prefs, our Share would be ve | 


| ry great, ſeeing ZHaddingtoun pays as much as Newcaſtle. 
And onr Way of Faxing differs ro for Sc Agt pay | h | fi 


| AY OL TL F land will not tax their Land-rent, and 
.our Lands pay the mott Part of our Burden; but 7 has 


al ber this T leave to every Man's Enquiry. 
1-6-4 2-0 & 2 la? 
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——— and 
provided, that the 
elr Laws ſhould be made at Ya the chief Town of 


Article of 


8 7 ani! 
att of our 


s very confiderable Burden above what we are able to bear, as 
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in Gariſons, upon Pretext to Zip we, crap lnfurrections. 


dable, that they wowld nee re, and be able enough to attend our 
would carry the Product and Ady 


"Scots as 
only ons by Strangers: Which Propoſition may be cleared from theſe Reaſons. 


hath been formerly proved) which cannot be ſaid 
Aliens or Strangers. This may be further cleared from the Cuſtom of other Nations; for all the 
ſeveral Subjects of Spain are free from the Cuſtoms due by Strangers, in all the Territories 
and Kingdoms which belong to that King. And in the Treaty and Union propoſed betwixt 
Spain and Portugal, the King of Spain offered an Equality in Commerce and Cuſtoms, 


"the ſame axe.“ e 
fal Cuſtom of Nations, 12 from our Saviour's Anſwer to St. Peter, to whom he ſaid, Of 
N 4 


In the 44% Place, I leave the Reader to conſider, that if our numerous Nobility and 
Gentry ſhould live at the Rate of ſuch as are of the ſame Degree, tho not of the ſame Eſtates, 


irh thoſe in England, they fliould find the Diſproportion great, and the Event dangerous 


"Ov Honours ſeem only fitted for our preſent Conſtitution, and it we were to be redu- 


ced into one with England, it behoved our Affairs to be caft into à new Mould; for at pre- 
ſent out Governments. differ in their chief Foundations. Our Stateſmen deſign to enlarge 
the royal Prerogative, theirs to eſtabliſh the Liberty of the Subject. The Englyb Law is too 
literate, ours too arbitrary. 
Religion. 


| 5 1 4.1 6 9 4 — 74 8 $i J * Is IF a ny F F | . 2 1 | 1 95 . 51 5 1 : 
"Unpz a this Head likewiſe I might compriſe, the Miſchiefs that might ariſe from our Dif- 
ferences in ſome Rites, tho' not in Principles of Religion, which might give Occaſion to fend 


ES * * 


at our Country would be, enriched, becauſe our Trade 


A xD whereas it is pretended, 


5 and Conſumption. 0 inbr ou ht Commodities would be enlarged [2 It ma be anſwered, that it is, 
not imaginable, but the neliſþ would be able to carr! their own Trade from us at Home. 


- 


where they could give Credit, and have more fixt Correſ ondencies than we could have 


nor thoſe of Invernc/1 or Elgin, the Trade of Edinburgh from he Merchants refiding there, 


tho both the one and the other l equal Share of Privileges with fuch as lived upon 


the Place. And tho ſome Scots could trade in Eng and, yet the Benefit would redound but 
to a very few at moſt. © Whereas upon the other Hand, It is to de feared, that the Exgliſp 


Merchants, who bring their Commodities from. Staple Ports,, would be able to under-ſell us 


here, and ſo would deftroy the Traffick we now have; atleaſt it is probable they would in- 


' hance the Groſs. of. Trade, and leave us only that ſmall and peddling Part: of it, which re- 
, quires the iving.out much to Shop-keepers and others upon Credit, and this they would 
only leave, becauſe they would not be well able to attend the Returns: But Teeing our Ap- 
prentices who had any Stocks, would be bred. at London (as all Men defireto have their Chil- 


Iren bred in ſuch Towns as are moſt confiderable in the n wo ) 0 is pro- 
ioug! our Trade; but the 
antage to the Place of their Breeding, which ſurely they 


„ 


= 


would make the Place of their Refidence, as our Apprentices now do, who live not where 
ED The were born, but at Edinburgh where they were . e 7 451 | . 


vp as to the Advantage of free Trade, which was preſſed as the happy Event ofan Uni- 
on: It ay be anſwered, that theEng/iſb could not, in Juſtice, lay any” Reſtraint upon the 
Foreigners; nor could they be liable to pay the Taxes and Impoſitions which were 
x is only aStranger and Alien, who 4 under the Allegiance of the King ( as 

the Scott; and therefore they are not 


ur rex tollat vectiligia ab utraque parte impoſita, & ut merces libere tranſportemur,. And the 
Subjects ener enjoy all the ſame Privileges with the French, ſince they were united in 
anner that theſe. two Kingdoms are. And that this is founded upon the univer- 
Fl Earth exact Cuſtom? From their own Subjects, or from Strangers“ 
To which St. Peter anſwered, From Strangers, Lord. Then (replies our Saviour) their own 
'Subje&s are free, notwithſtanding, & c. BO e 
2. By the Deciſion of the n finding, that they who were born ſince King James 
Succeſſion to the Crown, ſhould: not be repute Aliens nor e, og 
3. Tus Scots are obliged to fight for maintaining the Trade of England, againſt ſuch as 


- 4 ' 


make Invaſions upon it: And lately they were engaged againſt the Hollanders, in a War 


"whom do the Kings of 


which concerned properly the Trade of England, in purſuance of which War the Scots bad 


their Seamen preſſed, They ſet out ſeveral Capers, who infeſted as much the Hollander. 


their northern Paſſage and elſewhere, as greater 175 5 could have done; they had their Mer. 


chant Men ſeized upon and made Prize; they levied a conſiderable Number of Men, anda 
conſiderable Sum of Money ; and, which was yet more diſadvantagious, they proclaimed a 
War with the French, and thereby. forteited all their Privileges, fo that according to that 
Maxim in the Law of Nations, quem ſequitur incommodum eum debet ſequi commodum, it were 
unjuſt, that we ſhould be put to defend the Intereſt of ſuch with our Lives and Fortunes, 
who will not allow us any Share in the Thing defended, and they ſhould indemnity us, at 


leaſt in their Service, which they cannot do, if they do not re air our Loſs of Privileges in 


France, with conſiderable Privileges in England; and fince we left Freedom of Trade there, 
we ought to have it with them, though it were not due tous upon any other account, . 1 
i . | CE | 4. 2 


hi 


g France. 
it, if we ba 


Prince, and the Eugliſb in the defence of them; for why ſhould we be obliged to defend othet 


Wars. 
AND thou 


ſcribe. 
Bur 


preſſed. 


Tu x ſecond confiderable point which did ſuffer Debate amongſt the Commiſſioners, was 
Whether Appeals ſhould be received from the Fudicatories of either Nation, to the Parliament F 


Great Britain? And albeit this Debate was not getermined by the Commiſſioners, but was waved 

till the Conſtitution of the Parliament ſhould be firſt ſettled; yet the Commiſſioners, who repre- 

ſented Scotland, ſeemed tocontend with much Juſtice, that _—_— ſhould not be admitted 
to 


from theſe Judicatures which were 7427 in that Nation, 
e Ffffffff 
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ure us 
d entred 


e common Parliament: And 
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were allowed, Sentences | 
Malice Humour, or Hope, would till kee 
ture to another, and he who gained moſt, 
be imagined that our fifteen udges, whoſe Education and Experience fits them excellently 
for their Imployment, ould not (after they hear Ad vocates debate, and lay open all the Dif. 
ficulties of a Cale, and aſter they have debated them afreſh amongſt themſelves) decide it 
bettet, at 1eaſt as fuitadly to the Law of the Kingdom, as Noblemen, Gentlemen, and Bur- 

eſſes, Who need not-be aſhamed to profeſs they underſtand not ſo exactly the Law by which 
A is to be judged: And tho ſome do, yer it is not probable that ſo Wo 4 Number ( tor Voi- 
ces are numbred, not weighed) will be ſufficiently qualined for ſuch, an. Imployment. 
And it ſeems ſtrange that even the Houſe of Peers ſhould underſtand better chan the Exgliſb 
Judges: And if we do only hear their Advice, it B ſtrange that theſe Judges ſhould not un- 
derſtand as well, and that the judgment they give upon the Bench, ſhould not deſerve. ag well 
to be allowed, as that which they give in Parliament; and fince the Parliament may err as well 


as the Judges, it appears that the firſt Error is leaft dangerous and expenſive. | oe 
2. As the legiſlatlve and executive Power are different Faculties, and ſo ſnould be committed 
to different Judicatures ; ſo if Appeals ſhould be admitted, the Srots who are naturally inclined to 
de litigious in Law, becauſeof their cholerick Complexion, which Cuſtom is much whetted, then 
our Parliaments ſhould be obliged toifitcenſtantlytor deciding Appeals, whereby our weighty 
Affairs thould be prejudged, andthe Members of the Parliament put to very unnec ellary Charges, 
and by this Means, the Scots, who behoved to make long Journies, would be ruined in their 
Fortunes, and would carry out of 1 Country much more Money than could be well 
Ware! 097 et Vit. „ Cm gt. a9)... 
PE 60G Appeals may be ffficiendy [decided in Fugland, where the Parliament fits, 
at London, and ſo may have the Judges to attend for Advice, and Lawiers for Debate; yet 
it would be very inconvenient tliat Appeals thould be admitted from Scotland, whoſe Judges 
and Lawiers could not come from ſo great a Diſtance, and relinquiſh their more neceſſary 
Imployments at Home. Lk VVT 
4. Txovcn Appeals were allowable in the Parliament of England, when all who were 
to be judged underſtood the Law by which they were to be judged; yet they ſeem more 
inconvenient now, ſince the Exgliſb do not underſtand the Laws of Scoriand, nor the Scots 
the Laws of England: For which Cauſe likewiſe, it is appointed in the Articles of Union be- 
twixt the Kindoms of Poland and Dutchy of Lithuania, that the Subjects of either Kingdom 
ſhould be judged by their former Laws, and that they ſhould not be drawn out of their 
Countries by Appeals upon any account. The like Reſervation is alſo made in the ſixth Article 
of te Union betwixt Poland and Livonia, anno 1561. as Chitreus relates pag. 608 above 
% Wt BY Ih. FJVVVVVJVVVVVVV0 had ror; rarer on 
g. APPEALS'from our ſupreme Judicatures do only concern the Subjects of Scotland, for 
as theſe are only to be liable to our Judicatures, ſo they can only be injured by;them, and there- 
wy Appeals from them being only the Redreſs of their Sentences, they concern only its 
atives, VVV VV 
B v all which it may appear, that if the Repreſentatives of Scotland do conſent there be 
no Appeals from their Judicatures, that none elſe are concerned: for every Man may re- 
nounce the Privilege which is introduced in hisown Favours, quilibet poteft renunciare juri 


6 | e 1 | : 3 
/ And if the Enghþþ alledge, that it ir unjuſt, and without Proportion, that the Scots ſhould 
have a Liberty of judging their Lives and Fortunes by Appeals in Parliament, whereas 
155 will not have the like Allowance, if no Appeals be receivable from the Fudicatures 
ST. Ce ee ene PA | hop 3 „ 
Ir may be anſwered, that they cannot complain of what they will needs have, and they are 
wronged by none, but by their own Choice; but poſſibly this might have been ſalved, it the 
Engliſh had condeſcended, that no Appeals ſhould come from Scotland, and if the Scots had 
condeſcended not tocrave a Voice in the Appeals of Cauſes. coming from that Part of the 

Iſle, which is now called England. „ 7 5s oa 
4 HE 


Vol. II. The third Union uixt Scotland and England. 665 


Tut third Point which was debated, was, Whether all the Members, which did now confti- 
tute the Parliament of Scotland, ſbould be received into the common Parliament Great Bri- 
tain ? Or if ſuch a Part only f that Number ſhould be jeyned with the Parliament of England, 
as _ an/wer,in Proportion, to the Rent of Scotland, ehen tompared with the! Rent i Eng · 

Tux Scots did upon this declare, that they would never condeſcend to the Union, ex 
cept all the preſent Repreſentatives of Scotland, that is to ſay, their full Parliament as now 

conſtituted, were brought to fit in the Parliament of Great Britain, with the whole Par- 
liament of Exgland. as it is now conſtituted, or elſe, that a new Model ſhonld be conde- 
ſcended upon. The Reaſons by which this Opinion might have been ſuſtainedꝭ ſeem to be 

if = 15 0 e eee ee ee gd; % e + 3h + 

5 1. Tx ar the Deſign of this Union was to unite the two Kingdoms, which could not be 
done without uniting the two Parliaments, far Kingdoms are the collective Bodies of the 
People, repreſented by their Parliaments.” And thus when we ſay, that the Kingdom of Scots 
land hath declared a War with Holland, the Word imports, and the World underſtands theres: 
by, that the King and Parliament have declared a War, And if it were ſaid, that both King» 
doms had concluded a Peace, it would import, that the Parliaments of both Kingdoms had 
concluded a Peace: And ſince all Propoſals are ſtill to be underſtood according to the Pro- 
priety of the Phraſe and Words wherein they are propoſed, it muſt be concluded, that 
the Parliament of Scotland conſented to this propoſed Union of the two Kingdoms, becauſe. 
they conceived it imported not an Extinction of their own Power, but an Union of it with 
the Parliament of England. 06 eie 6 eee 9 Fi 9 $3565 nee 
2. Nor only the Words wherein this Union was propoſed, but the Nature of an Union 
implies this neceſſarily; for the Kingdoms, which are Bodies, cannot be ſaid to unite, un- 
leſs they be united in all their Members. Fer a Body is nothing elſe: but many Members 
joyned together; and therefore if the Kingdoms are to be united, all the integrant Parts of the 
Parinment ot Scur land, ate to be united to all the integrant Parts of the Parliament of Eig. 
lande: But ſo it is, that the Bodies of both Kingdoms are made up of the Clergy,” Nohlemen, 
Shires and Burrows, and to alter theſe, were not to unit e, but to deſtroy the Bodies, Thus 
if two Armies or Regiments were to be joyned into one Army or one Brigade, the Regiments 
and Troops of both would not be diſſolved, but theſe, as they ſtood before ther LU, r 
Conjunction, would be united together into one Army or Brigade, which ſhouſd ſoi much 
the rather hold in this Union, that both the Kingdoms ate; by a very ſpecial Providence 
difiributed into the ſame Degrees, viz. Clergy, Nobility, Shires and Burrows, do that tbere is; 
no ſuch Neceſſity for a new Conſtitution, as if either of theſe were variouſly diſtribnted : 
Whereas to fall upon any new Rule, whereby both the Kingdoms be be reduced ta a new: 
Equality, would be found impraQicable, at leaſt would breed more Trouble, and raiſe more! 
Debate, than the Difficulty nom preſſed does deſerve, as will clearly appear toany{wift Man, 

who will examine with himſelf all the various Overtures that can be offered in this Aﬀairg: - 


* * 


* 


and whatever Caution could be uſed in this at firſt, yet his Majeſty might thereafter, by Cre- 


ation of Noblemen in either Kingdom, alter the firſt Proportions, which cannot be exited» 
without invading his Majeſty's royal Prerogativr. Hi 6 ei fits - 
3. THar is moſt natural to this Union which would follow, if upon the concluding an: 
Union no new Innovation were made; but ſo it is, that if the Clergy, Nobility, Shires, and 
Burrows of Scotland, be not debarred by new Articles, they have immediately, upon the con- 
cluding of an Union, undoubted Right to fit in the common Parliament; and therefore, to 
agree now to any Article which might exclude them, were not to unite both Kingdoms, but 
to debar Scotland from what is their Right; at leaſt it cannot be ſaid, that theſe Shires and 


\ 


Burrows are united, who ſhall not be repreſented. © i os a9 
4. Trxrs Treaty is propoſed, to the end an Equality might be kept betwixt both Nations, 
and there could be no Equality, if Eng/aud ſhould preſerve all their own Repreſentatives; and 
8. Tur Zvgliſh can offer us no worſe. Conditions, who are content to unite with them, 
than they have formerly granted to ſuch Parts of the Ille as have been conquered.“ But ſo 
it is, that tho' Wales was conquered by them, yet they are repreſented now in their Barlia- 
ments as England is: No Nobleman, Shire, nor Burgh there, is excluded. And why may 
not Scotland pretend to the ſame Favour ? And when the Exgliſh did, by their Proclamation 
in the Reign of Edward VI. in the Year 1547. invite the Scots to an Union with them, it is there 
laid, that they were called into a common Fellowſhip, and liberal Communication of all their i 
Fortunes: Whereas if all their Nobility are received, and ſome of ours rejected, where their Shires 
Tan fit and are repreſented in Parliament, and ours are not, there ſhonld be no 
6. Tur Commiſſioners of both Kingdoms have already conſented, that the Laws of both 
all be reſerved to either Nation, entire and without Alteration. But ſo it js, that by the 
Laws of Scotland, every Shire and SEW . by bo repreſented, and every Nobleman ons 6 
" | pO gs - ! 
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Ins the aft Place it may be urged, that if any of 0 | 
- eladed, that would ttill- keep up a Mark of Diſtinction © betwixt the Nations, to remove 
- which is the chief Defign of this Union; for it would be clear, that the Reaſon why ſuch a 


| tal, and:looked upon as unalterable. Mace (ot; * if $73 5 r e 6, 370 7 
Non is it imaginable how the Parliament cannot invert the Conftitution of one Eſtate, 
and yet ean invert and alter the Conſtitution of the whole. And by our Statutes it is de- 
clared Treaſon to endeavour to leſſen the Power of the three Eſtates of Parliament; and it 


Aud If we confider the a : arliamen 5 ot 
only impower them to 7 we in Parliament their Conſtituents in every Thing which 


the moft fundamental ſhould be atetred. | 


Nobleman, Shire, or Burgh, is not admitted to Parliament, is, becauſe they are S 
what is our eq ual Share: is ſtill reputed, by even the beſt of Men, an Affront and Diſparagement. 


I doubt not, the 'Engliſh may think it ungeaſonable, that Scot/and; which will not exceed 
a thirtieth Part of England, in bearing a Share in the publick Burdens, ſho uld be repre- 


ſented in the Houſe of Peers by almoſt an equal Number of Nobility, and in the low er 
Houſe by Half the Number of the Commnn sss ꝛð 


A 


WATT. LV . 4 81 7 
Bor the Anſwer to this ſeems clear, for after we are united, we will not be lookt upon 28 


diſtinct Nations, and conſe quentiy diſtinct Intereſts will not be confidered, and therefore no 
Reſpect ought to be had to what, Share we will pay of Burdens, no more than it will be 


granted, that ſuch Shires and Burtows as pay ſmall Shares of Taxations in the two King - 
dom, as now conſtituted, ſhould not have en equal Number of Repreſentatives with thoſe 


are; if our Intereſts were to be lookt upon ſtill as ſeparate, and that there were an 
Fear of national Siding in the future common Parliament, chen either each Kingdom ſhould 
have a Negative, as svery Province in the low Countries hath, or elſe the common Parlia - 


ment ſhould conſiſt of an equal Number of either Nation: As in Nunce, the Judica- 
tures chlled Jes obambrer mi- parties, who judge betwixt the Papiſts and Proteſtants, do conſiſt of 
an equal Number of Fapiſts and Proteſtants, though the Proteſtants at the Erection 


of theſe Courts did not, nor yet do not make up the fortieth Part of France. If any Diffe. 


will be as well out-voiced, when all their Parliament isjoyned in with che Parliament of Ru 


lau, ur when they are repreſented by ſuch 4 Number as hald Proportion to the Batden 
. erences' can atiſe, then the Number is not to be conſidered. 


bear, and if no ſueh 


- 3: * 


alb its Members werk admitted, may be thus urge. 


' Arr. Nations, conſidering the Frailty of their Repreſentatives, and that ſome Ages and 6 
tions do too eaſily quit what is fit and neceflary for ſecuring their Liberty, have therefore thought 


mm to declare ſome Fundamentalx to be above the Reach of their Power; and that Parliaments 
cennndt overturn Fundamentals, ſeems clear, becauſe theſe were not Fundamentals, if theß 
could be overturned, that being che true e e Fundamental and other 


As if a Parliament ſhonld enſlave their Kingdom to a Foreigner, certainly the People 
might! by a ſabſequent Election, diſown the Pertidy FW Or if two of their Efiates ſhould by 
Plutalich, exclude the Third, ſurely their Excluſion would be null. And that the Conſti- 


tution ot a Parliament is a Fundamental, appears not only from the Nature and Weight of 
tat Privilege, but likewiſe from the Commiſſion anno 1 


V. 
; 
* 


cannot be ſaid that their Power is not leſſened when they cannot make an AR or Statute 


by their own Authority, ur when others have more Intereſt in, or Influence upon their De- 
terminations than they themſelves have, and when from being abſolute they become ſubje& to 


another; ny: b N 4 . ee e 0 : N D Cy. I 2 W 
| Axv'a Purliament has but ſome ſuch Power over the People, as the Magiſtrates and Coun : 

cil have over a Burgh; for the Parliament is but the great Council of 3 and King- 

dom: And it is moſt certain that the Magiſtrates and Council of a City or 

not conſent to der wg with another Town, and confent to the Everfion of their own, 

without the full Confent' of their People whom they gov een. 
(Co m SRE RS for Shires and Burghs are the ſame with us that procuratores univer- 


 fttatir are in the Civil Law; and procuratores etiam cum liberi, could not alienate the Rights | 
of their Conſtituente without a ſpecial Mandate for that Effect, L. . 6 de procurat. 
'W 


Nor can they exchange or tranſact upon what belongs to their ( 
Caſe! Ed) L. gane grnerali, F de procurar. Fg 


onſtituents 
ommiſſion whereby they ſit in Parliament, we will find it doth 


hich is our 


ſhall be advantigious for them. From which Commiſſions I argue, > + + 
1. Trap this is but v rhe for it impowers them only in general Terms, and 
bears.no Warrrant to treat with England of an Union of Monarchies or Parliaments; & 
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Vol. II. 
ſit in Parliament; and therefore it cannot be craved, that ſince all the Laws are reſerved, 
our preſent Repreſentatives: were ex- 


might occafion not only Diſtinction, but Diviſion and Animoſity, for to be debarred - 4m 


who pay much more: For our two Kingdoms Will become one then, as either of them now 
* 


rence-arifes,* which would divide the Parliament; according to national Intereſts, che Sm] 


Tur the Parliament of Scotland could not conſent to an Union off Fatliaments, though 


wherein it is called Tundamen- 


own; could 
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enerali mandato etiam cum liberd ea tantum veniunt quz ſunt de conſuetudine, L. quod fe no- 
| 6 6 qui aſfſidua, F. de ædilit. edit. & non cùmpre hendit ea que ſunt uſtti regienif repugnantic, 
It impowers not ſuch as have it, to do 'Taings extraordinary, and which it is probable the 
Conſtituents would not allow, L. ut. ſi filius, F de donationibus, L. indebitum, F. de conditt. 
indebit. & cap. generali de reg. jur. in ſeuto. But in ſuch Caſes, as Lawiers obſerve, and Rea- 
ſon teaches, the Conſtituent is to be conſulted, and a ſpecial Man date is required, as is 
clear fcom the Laws uo ated. ... „„ 
2. Ou Commiſſioners for Shires and Burghs fit by virtue of Commi 
need a Warrant to fit, ſo they cannot exceed it when they fit, 
could the Parliament of Scotland, as now conſtituted, reſign their parliamentary Power over 
to the Council; neither does their Commiſſion impower them to ordain that there ſhall be 
no future Parliaments, and when they exceed their Commiſſions they are no more Members 
of Parliament, and therefore what they do is null. e 
z. By theſe Commiſſions the Commiſſioners for Shires and Burghs 
to repreſent them in the Parliament of Scotland, which preſuppoſeth that there muſt be a Parlia- 
ment, and conſequently that they cannot extinguiſh or innovate the Conſtitution of the Parliament 
of Scotland, For how can they repreſent. the Shires and Burghs in a Parliament which is not? 
And certainly the Parliament of Scotland can be ſaid to be no more, when they make but 
a Part of the Parliament of Great Britain; for Scotland cannot be called Britain, nor a 
Part of a Parliament be called a Parliament, no more than the Commiſfioners for the North 
of Scotland can be called the Parliament of Scotland. But how our Commiſſioners could fit 
in the Parliament of Great Britain by virtue of their former Commiſſions, I ſee not. And 
therefore it ſeems to be both fit and Juſt, that the Commiſſioners of Shires and Burghs ſhould 
be ſent home to their reſpective Conſtituents, to crave their Advice and Conſent in ſo 
weighty and comprehenſive an Affair, nam quod omnes tangit, ab omnibus debet appro- 
 bari. _ „ N „5 A ao 
Ir may be likewiſe contended, that this great Determination of uniting both Parliaments, 
requires at leaſt the full Aſſent of the Members of both Parliaments; and that tho' the Par- 
liament had Power to alter its own Fundamentals, yet if any one diſſent, the Union of both 
Parliaments muſt flop : For both in Law and Reaſon, the Power of making Laws, and the 
Right to f̃etain or reſign Privileges, are two different Things; the one is a legiſlative 
Power, which is regulated by Plurality of Voices, the other is founded upon Dominion or 
Property, and is not ſubject to Suffrage no more than other Properties are: For as every 
Member has Right, ſo his Right cannot be taken from him without his own Conſent, tho! 
all theſe who are in the Soctety with him ſhould renounce what is theirs, in re pari melior 
et conditio prohibentis, & in re communi nemo dominorum jure quicquam facere poteſt invito 
attero, L. e ad f⁹‚§²eůãs‚‚ qx ́ RM ĩo· x | 
Ta vs, it the Members of a Society were by Law free from Impoſitions, tho' all the So- 
ciety ſave one ſhould ſubmit to pay, yet Plurality would not in rhat Caſe oblige the Re- 
fuſer. And if all who hag Intereſt in a Community ſhould condeſcend to refign their Right 
therein in favours of another, yet if one were reiractory, that one could not be prejudged 
by the Conſent of all the remanent Partners 5 | | 
WuxnNCeit ſeems conſequential, that as the Parliament cannot debar an y Member from ſitting 
in Parliament, ſo if one Member, by Advice from his Conſtituents, oppoie the Union of Parlia- 
ments, it could not be carried by Plurality : For whatever Reaſon militates why Plurality ſhould 
not overſway in the one, does likewiſe militate in the other. And if the Right ofevery Member is 
given as the Cauſe why he cannot be debarred from fitting, why ſhould not that tame Right im- 
power him much more to ſtop the total Alteration of the Parliament? Even as if a Man 
cannot be debarred from uſing a Commonty, it will likewiſe operate, that the Commonty 
cannot be altered in its Nature without his Conſent. And the Right of theſe who fit in 
Parliament is as much prejudged by extinguiſhing the Being of a Parliament, as by debarring 


fions; and as they 
aud are not arbitrary. Nor 


are only impowered 


them from fitting or voicing in it. 

Our Shires and Burghs have Right to be re 

Scotland; and therefore it the Commiſſioners had Power to overturn the Being of the Par- 
liament of Scctland, they could have debarred our Shires and Burghs from being repreſent- 

ed in the Parliament of Great Britain, ſeeing they could pretend no Right to fit there : So that it 

ſeems either Plurality of Voices may exclude any particular Member, and may retrench the 

Number, or elſe, by tie ſame Reaſon, no Plurality can eſtabliſh an Union of both Parlia- 


reſeated in no Parliament fave that of 


Axp if our Parliament could, by Plurality of Voices, overturn its Fondamentals, and de- 
ſtroy the very Being of our Parliament, how ſhall it be poſſible to ſecure our Parliament 
whe it - Joyned _ 15 Parliament of Exgland, into one Parliament of Great Britain, as that 
the Farllament ot Great Britain may not, by the Plurality of Voices, likewiſe overturn any 
Fundamental that ſhall be condeſcended on ? ET Oe OT 
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Bur that the fundamental Conſtitution and rtvileges of Parliament are” gt ſubject to 
Spffrage, and cannot be abrogated nor innovate without the univerſal Confent of Wi its 
Members ang Commiſſioners, may be clear likewiſe from many Inſtances: For it is moſt 
c extain, that Me Parliament, as now conſtituted, could not by any Statute ordain, that there 
ſhould be no more Parliaments, or reſign over their . Power in the Hands of the 

'  - Council, nor could they tranſmit the Power they poſſeſs in favours of their own Heft * 
or exclude any of the three Eſtates. And ſure if Fundamentals be not ſut et to Plurality F 

of Voices, the Power of uniting of Parliaments, and ſuppreſſing of Monarchies is not, for * 
' theſe comprehend all other Privileges and Fundamentals; and if the Privileges of one of the EK 
V9 ms E m— cannot be altered by Plurality; I ſee not how the Privileges of all the J 
| Aud Tee hayeſeen Parliaments do of late ſuch irregular Things hs th ſucceeding Par- 
liaments have been forced, not only to abrogate their Laws, but eben to find that they 


4 * 
* 


had exceeded their Power, which implies that it was not arbitrary. And it may be ſucceed. 
ing Ages will find, that the beſt Way to ſecure their fundamental Privileges, is to exempt | 
them from the Frailty or Atbitrarineſs of ſome Parliaments. © 8 
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